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RULES  OF  THE  SUPREME  COURT. 


1.  Sittings  of  the  Court. — The  regular  public  sessions 
of  this  court  will  be  held  on  the  first  and  tliird  Mondays 
of  each  month  at  9  o'clock  A.  u.  standard  time,  during 
each  term,  except  at  the  beginning  of  the  respective  terms, 
when  the  first  day  of  tlie  session  shall  be  on  Tuesday. 

2.  Submission  op  Cases. — ^A  cause  shall  be  r(*garded  as 
regularly  reached  for  submission  at  the  expiration  of  the 
time  hereinafter  provided  for  tlie  service  and  filing  of 
briefs.  Any  cause  may,  however,  be  submitted  upon  the 
written  stipulation  of  the  parties  thereto  providing  for 
such  submission  on  printed  briefs  accompanied  by  or  con- 
taining an  agreed  printed  abstract  of  the  record  and 
evidence  upon  which  the  case  is  to  be  determined. 

3.  Defaults. — AVhenever  a  cause  is  reached  and  tlu^ 
brief  of  the  party  having  the  affirmative  is  not  on  file, 
the  judgment  will  be  affirmed  or  the  proceeding  dismissed, 
unless  otherwise  ordered  on  sufficient  showing.  AVhen 
default  has  been  made  by  the  other  party  and  there  is 
due  proof  of  service  of  process,  and  the  briefs  of  the  party 
holding  the  affirmative  are  on  file,  with  proof  of  service 
thereof  within  the  time  provided  by  Rule  9,  he  may 
proceed  ex  parte.  The  hearing  of  no  cause  shall  be  de- 
layed by  default  of  either  party  in  serving  or  filing  briefs. 
To  avoid  such  result  the  case  will  be  disposed  of  as  if 
the  delinquent  party's  brief  had  not  been  served  and 
filed;  provided  that  the  court  may  under  special  circum- 
stances and  on  suitable  terms  otherwise  order. 

4.  Order  of  Hearing. — ^The  court,  in  advance,  shall,  by 
order,  designate  what  cases  shall  be  submitted  and  when, 
having  reference  to  the  order  of  time  in  which  such  cases 
were  originally  docketed.  Advanced  cases  and  cases  in 
which  rehearings  shall  have  been  granted  will  be  placed 
on  the  call  for  the  sitting  of  court  next  following  the 
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viii  RULES  OP  THE  SUPREME  COURT. 

expiration  of  the  time  for  serving  briefs  as  provided  by 
the  rules. 

5.  Advancement  of  Cases.— Criminal  cases  will  stand 
advanced  for  liearing  without  motion.  The  court  will,  on 
motion,  which  motion  shall  be  submitted  without  argu- 
ment, advance  for  hearing  cases  which  have  previously 
been  regularly  upon  the  docket  of  the  court.  The  court 
will  likewise  advance  cases  within  the  original  concurrent 
jurisdiction  of  this  court,  which  have  been  prosecuted  in 
the  district  court  and  brought  to  this  court  by  appellate 
proceedings.  The  court  may  also  in  its  discretion  advance 
other  cases  if  they  involve  questions  of  public  interest; 
but  this  power  will  not  be  exercised,  except  in  cases  of 
grave  import  and  serious  urgency,  and  may  also  advance 
cases  where  it  is  apparent  that  if  not  advanced,  the  liti- 
/nation  may  be  fruitless. 

6.  Time  for  Oral  Argument. — In  the  oral  argument 
of  a  cause,  the  time  allowed  the  parties  on  each  side  shall 
not  exceed  thirty  minutes,  unless  for  special  reasons  the 
court  shall  extend  the  time.  Oral  arguments  on  a  motion 
will  be  limited  to  five  minutes  on  a  side. 

7.  Motions. 

a.  Notice  of. — Every  application  for  an  order  in  any 
case  shall  be  in  writing,  and,  except  as  to  motions  for  a 
rehearing,  shall  be  granted  only  upon  the  filing  of  such 
application  at  least  two  days  before  the  hearing,  together 
with  due  proof  of  service  of  notice  on  the  adverse  party 
or  his  attorneys  at  least  three  days  before  the  hearing. 
Motions  will  be  heard  only  during  the  first  week  of  each 
sitting  of  the  court. 

b.  Form  of. — The  notice  herein  provided  for  shall  con- 
form to  the  provisions  of  section  574  of  the  code,  and  shall 
be  accompanied  by  a  copy  of  the  motion,  with  copies  of 
all  affidavits  which  are  to  be  used  upon  the  hearing.  It 
may  be  served  by  a  bailiff  of  this  court,  or  by  any  sherifl! 
or  constable  in  this  state,  or  by  any  person;  in  the  latter 
case,  however,  the  return  must  be  under  oath.  Fees  for 
service  of  said  notice  shall  be  allowed  and  taxed  as  for 
the  service  of  summons  in  proper  cases. 


RULES  OF  THE  SUPREME  COURT.     ix 

c.  Mandamus — Notice. — In  all  cases  of  application  to 
this  court  for  a  writ  of  mandamus,  a  reasonable  notice 
must  be  given  to  the  respondent  of  the  time  when  it  will 
be  made,  accompanied  by  a  copy  of  the  affidavit  on  which 
"it  is  based,  unless  for  special  reasons  it  is  otherwise 
firdered. 

d.  For  Rehearing. — All  motions  for  rehearing  must  be 
printed,  and  may  be  filed  as  of  course  at  any  time  within 
forty  days  from  the  filing  of  the  opinion  or  rendition  of 
the  judgment  of  the  court  in  the  case.  Such  motion 
must  specify  distinctly  the  grounds  upon  which  it  is 
based  and  include  the  brief  in  support  thereof.  Fifteen 
copies  must  be  filed  with  the  clerk.  In  original  cases, 
where  the  error  assigned  is  that  the  court  erred  as  to 
the  legal  principles  involved  or  in  its  application  of  the 
law  to  the  facts,  the  foregoing  provisions  shall  apply; 
but  as  to  all  other  assignments  the  motion  must  be  made 
as  provided  in  section  316  of  the  code,  and  may  be  type- 
T^Titten. 

8.  Mandates. — No  mandate  shall  issue  in  any  civil  case 
during  the  time  allowed  for  the  filing  of  a  motion  for 
rehearing,  or  pending  the  consideration  thereof,  unless 
specially  ordered  by  the  court,  or  stipulated  by  the 
parties. 

9.  Briefs. 

a.  Time  of  filing.— AX  the  time  of  docketing  each  civil 
case  the  clerk  of  this  court  shall  estimate  the  probable 
date  on  which  the  same  will  be  reached  for  hearing,  and 
thereupon  fix  and  enter  on  the  appearance  docket  the 
time,  to  be  know^n  as  "Rule  Day,"  within  which  the  plain- 
tiff, appellant  or  relator  shall  serve  his  brief  of  points, 
which  shall  be  separately  stated  and  numbered,  together 
with  his  citations  in  support  thereof,  on  the  opposite  party 
or  his  attorney  of  record,  which  rule  day  shall  be  not 
less  than  ninety  days  before  the  date  of  hearing  so  esti- 
'  mated  by  the  clerk.  Within  sixty  days  after  rule  day, 
or  within  sixty  days  after  such  service,  the  opposite  party 
shall  serve  his  brief  on  the  fiirst  party,  who  may  reply 
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thereto  within  ten  days  thereafter,  at  his  own  expense, 
except  in  case  of  cross-appeal,  when  costs  shall  be  taxed 
as  usual  for  the  answer  brief  of  cross-appellee. 

b.  Crirnhial  cases, — In  criminal  cases  the  fortieth  day 
after  tlie  docketinp;  of  the  case  shall  be  rule  day,  by  wliich 
day  the  plaintiff  in  error  shall  serve  his  brief.  Tlie  state 
shall  serve  its  brief  in  thirty  days  thereafter. 

c.  Advanced  cases, — In  advanced  cases  rule  dav  shall 
be  the  thirtietli  dav  after  the  order  of  advancement  is 
entered,  unless  the  court  sliall  otherwise  order,  by  which 
day  the  appellant  sliall.  serve  liis  brief.  Api  *llee  shall 
serve  his  brief  in  tliirty  days  thereafter. 

d.  When  filed, — Fifteen  copies  of  each  brief  so  prepared 
by  either  party,  top^ether  with  proof  of  service  of  the  same 
on  the  opposite  party,  shall  be  filed  in  the  clerk's  office 
before  the  case  is  submitted. 

e.  On  Rehearing, — Within  thirty  days  after  a  rehear- 
ing has  been  allowed,  the  party  holding  the  affirmative 
may  serve  a  printed  brief  of  his  points  and  citations  on 
the  opposite  party  or  his  attorney  of  record,  by  whom  \u 
turn  a  like  brief  in  answer  may  be  served  within  thirty 
days  after  the  service  of  the  first  recpiired  brief,  or  after 
the  service  of  a  notice  that  the  party  holding  the  affirma- 
tive will  stand  on  his  original  brief,  to  which  answer 
brief  the  first  party  may  reply  within  ten  days  at  his 
own  expense.  Fifteen  copies  of  each  brief  so  prepared 
and  sensed  on  rehearing,  togetlier  with  proof  of  service, 
shall  be  filed  in  the  clerk's  office  before  the  case  is  sub- 
mitted. 

f.  Leave  to  File. — ^A  party  in  default  for  want  of  briefs 
shall  only  be  permitted  to  serve  and  file  them  out  of  time 
by  leave  of  court,  upon  satisfactory  showing  of  diligence, 
and  at  his  own  costs. 

g.  How  Printed. — All  briefs  shall  be  printed  on  good 
book  paper,  on  pages  eight  inches  wide  and  eleven  inches 
long,  small  pica  type,  leaded  lines;  the  printed  matter  to 
be  four  inches  wide  and  seven  inches  long,  with  a  margin 
of  two  inches  on  each  side  and  end;  but  the  type  in 
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which  extracts  are  printed  may  be  small  pica  solid  or 
brevier  leaded.  The  heading  of  each  brief  shall  show  the 
title  of  the  cause,  the  county  from  which  the  cause  was 
brought,  the  name  of  the  trial  judge,  the  names  of  coun- 
sel filing  tlie  brief,  and  shall  also  indicate  in  whose  behalf 
the  brief  is  filed. 

h.  References  and  Citations. — Each  brief  shall  by  num- 
ber designate  the  several  pages  of  the  record  containing 
matter  bearing  upon  the  questions  discussed  in  such  brief. 
Every  reference  to  an  adjudicated  case  shall  be  by  the 
title  thereof,  as  well  as  by  the  volume  and  page  where  it 
maj'  be  found,  and  the  particular  edition  of  any  text  book 
referred  to  must  be  given  in  connection  with  the  cited 
page  or  section  thereof. 

i.  Cost  of  Printing. — When  the  parties  or  their  attor- 
neys shall  furnish  their  printed  briefs  in  conformity  to 
the  rules  of  this  court,  or  briefs  and  printed  abstracts 
under  stipulation  for  submission  as  provided  for  in  rule 
2,  it  shall  be  the  duty  of  the  clerk  to  tax  a  printer's  fee 
at  the  rate  of  one  dollar  for  every  five  hundred  words 
embraced  in  a  single  copy  of  the  same  against  the  un- 
successful  party  not  furnishing  the  same,  to  be  collected 
and  paid  to  the  successful  party  as  other  costs.  No  costs 
shall  be  taxed  for  printing  briefs  not  printed,  served  and 
filed  in  conformity  with  the  foregoing  rules.  When  un- 
necessary costs  have  been  made  by  either  party,  the  court 
will,  upon  application,  order  the  same  to  be  taxed  to 
the  party  making  them,  without  reference  to  the  dispo- 
sition of  the  case. 

It).  Security  for  Costs. — In  each  case  brought  to  this 
court  the  appellant,  or  relator,  shall,  before  the  entry  of 
the  same  ui)on  the  docket,  give  security  for  costs  by  filing 
a  bond  in  the  sum  of  $50,  with  one  or  more  sureties,  con- 
ditioned for  the  payment  of  the  costs  of  this  court,  which 
bond,  in  cases  brought  on  error  or  appeal,  must  be  ap- 
proved by  the  clerk  of  this  court.  The  obligation  of  the 
surety  shall  be  complete  simply  by  indorsing  the  summons 
in  error  or  notice  of  appeal,  or  by  the  execution  of  a 
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formal  bond  for  costS;  and  such  surety  shall  be  bound 
for  the  payment  of  all  costs  which  may  be  adjudged 
against  the  appellant,  or  relator,  whether  either  of  them 
obtain  judgment  or  not,  and  after  final  judgment  this 
court  on  motion  of  the  appellee,  or  respondent,  or  any 
other  person  having  a  right  to  such  costs,  or  any  part 
thereof,  after  ten  days'  notice  of  such  motion  may  enter 
up  judgment  in  the  name  of  the  appellee,  or  the  respond- 
ent, or  the  legal  representatives  of  either,  against  the 
surety  for  costs,  his  executors,  or  administrators  for  the 
amount  of  the  costs  adjudged  against  the  appellant,  or 
the  relator,  or  so  much  thereof  as  may  remain  unpaid, 
and  for  accruing  costs.  Execution  may  be  issued  on 
such  judgment  as  in  other  cases  for  the  use  and  benefit 
of  the  persons  entitled  to  sucli  costs.  But  these  pro- 
visions shall  not  apply  in  causes  where  a  bond  or  under- 
taking has  been  filed  in  the  court  below  in  accordance 
with  the  provisions  of  sections  588  and  677  of  the  code, 
where  such  bond  is  conditioned  to  pay  costs,  but  in  such 
causes  the  transcript  filed  must  show  the  giving  of  such 
bond  or  undertaking,  with  the  names  of  the  sureties 
thereon.  Besides  the  security  for  costs  above  required 
to  be  given  when  a  cause  Ib  docketed,  the  party  docketing 
such  cause  shall  deposit  with  the  clerk  |10  to  cover 
clerk's  costs  that  may  be  made  by  such  party  in  the 
cause ;  and,,  if  the  deposit  shall  at  any  time  be  exhausted 
by  the  party  making  the  same,  the  clerk  may  from  time 
to  time  require  such  party  to  deposit  a  further  sum  of 
|5.  Upon  the  termination  of  a  cause,  any  sum  remaining 
from  such  deposit  not  applicable  to  clerk's  costs  incurred 
by  the  party  making  the  deposits  shall  be  returned  to 
him. 

11.  Capital  Cases:  Suspension  op  Sentence. — In  all 
criminal  cases  brought  on  error  to  this  court,  where  it 
appears  that  the  court  below  has  passed  sentence  of  death 
upon  the  plaintiff  in  error,  it  shall  be  the  duty  of  the 
clerk  to  enter  the  constitutional  suspension  of  sentence 
upon  the  journal,  and  he  shall  immediately  transmit  to 
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the  oflBcer  charged  with  the  execution  of  the  sentence  a 
certified  copy  of  such  suspension. 

12.  Questions  not  involved  in  Litigation. — Only  ques- 
tions involved  in  matters  of  actual  litigation  before,  the 
court  will  be  entertained  or  judicially  determined,  and 
no  opinion  will  be  filed  in  answer  to  any  merely  hypotheti- 
cal question. 

13.  Precipe. 

a.  On  Appeal, — The  party  or  parties  appealing  shall 
file  with  the  transcript  a  precipe,  which  shall  state  the 
court  from  which  the  appeal  is  taken,  the  date  of  the 
judgment  appealed  from,  the  names  of  all  parties  and 
their  relations  to  the  case  as  they  appeared  in  the  court 
below.  The  precipe  shall  also  specify  the  party  or  parties 
appealing,  and  designate  all  others  made  parties  to  the 
appeal  as  appellees. 

b.  On  Cross-Appeal. — Coparties  of  appellants  may  join 
in  the  appeal  or  take  cross-appeal,  or  any  appellee  may 
take  cross-appeal,  by  filing  with  the  clerk  of  this  court 
within  thirty  days  before  the  time  fixed  as  rule  day  a 
precipe,  which  shall  designate  the  name  of  such  party  as 
cross-appellant,  and  the  names  of  all  adverse  parties  as 
cross-appellees. 

14.  Notice  of  Appeal. — Upon  the  filing  of  said  tran- 
script and  precipe,  where  no  notice  of  appeal  has  been 
filed  in  the  district  court  within  ninety  days  after  the  ren- 
dition of  the  judgment  or  decree,  the  ^  clerk  shall  issue  a 
notice  of  appeal,  which  shall  designate  as  appellants  the 
names  of  the  parties  joining  in.the  appeal,  and  as  appellees 
the  names  of  all  other  parties.  It  shall  also  designate  the 
court  from  which  the  appeal  is  taken,  the  date  of  the 
judgment  appealed  from,  and  separately  state  the  names 
of  the  parties  plaintiff  and  the  parties  defendant,  respect- 
ively, in  the  district  court.  The  notice  shall  be  returnable 
within  thirty  days  after  it  is  issued,  and  shall  be  served 
upon  the  appellees  named  therein,  or  their  attorney  or 
attorneys  of  record  in  the  district  court.  The  service 
shall  be  made  by  the  sheriff  of  the  county  in  which  the 
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parties  or  attorneys  may  be  found,  and  as  provided  by 
law  for  the  service  of  summons  in  civil  actions  in  the 
district  court.  The  issuin«^  and  service  of  tlie  notice  may 
be  waived  by  writing,  signed* by  the  parties  to  be  served; 
but  neither  such  waiver  nor  the  filing  of  notice  of  appeal 
in  the  district  court  will  dispense  with  the  filing  of  the 
precipe. 

15.  Attouneys  of  Rbcord  rklow  Attorneys  in  this 
.Court. — The  attorneys  of  record  and  guardians  ad  litem 
of  tlie  respective  parties  in  the  court  below  shall  be  deemed 
the  attorneys  and  guardians  of  the  same  parties,  respect- 
ively, in  this  court,  until  others  are  retained  or  appointed 
and  notice  thereof  served  on  the  adverse  party. 

ADMISSION  OF  ATTORNEYS. 

* 

1.  Admission  of  Atix)rneys:  Time  of  Examination. — 
Examinations  of  api)licants  for  admission  to  the  bar  will 
be  held  on  the  second  Tuesday  of  June  and  the  third 
Tuesday  of  November  each  year;  provided,  however,  that 
the  commission  mav  hold  examinations  at  such  other  times 
and  at  such  places  as  the  commission,  or  a  majority 
thereof,  shall  deem  advisable;  applications  of  candidates 
for  sucli  examinations  being  on  file  with  the  clerk  of  this 
court  as  provided  in  rule  2. 

2.  Application  and  Showing:  CertificxVTE  of  Spon- 
sors.— Each  applicant  for  admission  shall  at  least  four 
weeks  before  the  day  set  for  examinations  file  with  the 
clerk  of  this  court  a  written  request,  in  his  own  hand- 
writing, and  subscribed  by  himself,  for  admission,  together 
with  his  personal  affidavit  as  to  his  age,  residence,  and 
time  and  place  of  study,  or  admission,  and  period  of 
practice  in  courts  of  record  in  anotlier  state  or  a  territory, 
and  the  certificate  or  affidavit  of  at  least  two  citizens  of 
good  standing  in  the  community  wliere  tlie  applicant  re- 
sides, or  formerly  resided,  tliat  they  are  well  acquainted 
with  him  and  that  he  is  of  good  re])utation  in  that  com- 
munity and  that  they  believe  him  to  be  of  good  moral 
character. 
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3.  Admission  on  Examination  :  Showing  by  Applicant 
AND    Preceptor:    Educational    Qualifications:    Repu- 
table Law  School. — Each  applicant  for  admissrion  upon 
oxamination  shall,  in  addition  to  making  the  showing  set 
out  in  rule  2,  make  proof  by  his  own  aflfidavit,  and  by  the 
affidavit  OP  certificate  of  his  preceptor  or  preceptors,  that 
lie  has  regularly  and  attentively  studied  law  under  his 
or  their  personal  direction  or  supervision  in  a  reputable 
law  school,  or  in  the  office  of  a  practicing  attorney,  or 
partly  in  such  school  and  partly  in  such  office,  for  a 
period  of  at  least  tiiree  years,  at  least  one  year  of  which 
office  study  shall  have  been  passed  in  a  law  office  in  this 
state;   provided,   also,   that  each   applicant  shall   prove 
either  by  school,  college   or  teacher's  certificate  or  di- 
ploma, or  in  examination  before  the  bar  commission,  that 
he  has  had  preliminary  education,  other  than  legal,  equiv- 
alent to  that  involved  in  the  completion  of  the  first  three 
years  of  a  high  school   course  accredited   by  the  state 
department  of  public  instruction.    A  reputable  law  school, 
within  the  meaning  of  the  act  for  admission  to  the  bar, 
is  one  having  a  three  years'  course  of  study  of  not  less 
than  thirty-four  weeks   a  year,  and  actually   requiring 
for  admission  to  regular  class  standing  a   preliminary 
education  equivalent  to  a  Nebraska  high  school  course  of 
three  years,  and  requiring  of  each  regular  class  recitation 
averaging  at  least  ten  hours  a  week.     If  it  be  shown  by 
the  affidavit  of  the  applicant  that  his  preceptor  is  dead, 
or  that  for  other  satisfactory  reasons  his  certificate  cannot 
be  obtained,  there  may  be  substituted  therefor  the  certi- 
ficate of  any  member  in  good  standing  of  the  bar  of  the 
county  in  which  the  applicant  pursued  his  studies,  and 
who  may  be  personally  cognizant  of  the  facts. 

4.  Other  Proof  op  Character  and  Qualifications  of 
Applicant. — None  of  the  facts  required  for  qualifying  an 
applicant  for  admission  shall  be  conclusively  established 
by  the  foregoing  proof,  but  the  applicant  shall  in  his 
application  give  the  names  and  addresses  of  at  least  throe 
persons,  other  than  those  whose  certificates  he  presents. 
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of  whom  inquiry  can  be  made  in  regard  to  the  applicant's 
character  and  other  qualifications. 

5.  Payment  and  Disbuesbmbnt  of  Fees. — The  appli- 
cant shall  also,  with  his  application^  deposit  with  the 
clerk  the  sum  of  |5.  The  clerk  shall  enter  all  sums  so 
received  in  a  book  or  account  kept  for  that  purpose,  show- 
ing date  and  name  of  applicant,  and  shall  pay  the  same 
out  on  order  of  the  chief  justice  in  payment  of  the 
expenses  of  such  examination,  and  for  no  other  purpose; 
that  is  to  say,  the  cost  of  necessary  printing  and  station- 
ery ;  to  the  clerk  for  each  oath  and  certificate  of  admission 
issued  to  an  applicant,  one  dollar  and  fifty  cents ;  to  each 
member  of  the  commission  conducting  the  examination, 
his  necessary  traveling  expenses,  and  for  personal  ex- 
penses while  actually  engaged  in  the  performance  of  his 
duties,  not  exceeding  f5  a  day.  The  secretary  shall  re- 
ceive a  salary  of  f  50  per  annum. 

6.  Admission  from  another  State  or  Territory. — ^Any 
practicing  attorney  in  the  courts  of  record  of  another 
state  or  a  territory  having  professional  business  in  either 
the  supreme  or  district  courts  of  this  state  may,  on  motion 
to  such  court,  be  admitted  for  the  purpose  of  transacting 
such  business,  upon  taking  the  required  oath.  Any  such 
attorney  having  become  a  resident  of  this  state,  desiring 
to  be  admitted  to  practice  generally  in  the  courts  of  this 
state,  must  make  his  application  as  required  by  these 
rules,  and  present  proof  by  satisfactory  certificate  that 
he  is  a  licensed  practitioner  in  a  court  of  record  of 
another  state  or  a  territory  where  the  requirements  for 
admission  when  he  was  admitted  were  equal  to  those 
now  prescribed  in  this  state,  or  that  he  has  practiced 
law  five  full  years  under  license  in  any  state  or  territory 
within  ten  years  next  preceding  the  date  of  his  applica- 
tion. 

7.  Registration  at  Commencement  of  Study:  Form: 

Failure  to  Register  :  Change  of  Preceptor  :  Fee. — ^The 
clerk  of  this  court  shall  keep  a  register  in  which  every 
person  applying  for  admission  upon  examination  as  hav- 
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ing  studied  in  the  office  of  a  practicing  attorney  in  this 
state  must  have  registered  at  the  beginning  of  his  term 
of  study,  unless  good  cause,  other  than  ignorance  of  this 
rule,  satisfactory  to  the  commission,  be  shown  to  the 
contrary.  Such  register  shall  disclose  the  name  of  the 
student,  his  residence,  and  the  name  and  address  of  the 
attorney  in  whose  office  he  is  studying.  The  application 
for  registration  shall  be  in  writing,  and  may  be  formal 
or  informal.  In  case  of  change  of  preceptor  or  removal 
from  one  office  to  another,  such  change  must  be  notified 
to  the  clerk,  who  will  note  it  on  the  register.  The  clerk 
may  require  a  fee  of  fifty  cents  from  every  applicant 
registered. 

8.  Commission  :  Appointment  :  Duties. — The  court 
will,  on  or  before  the  opening  of  the  September  term  in 
each  year,  appoint  a  commission  composed  of  five  (5)  per- 
sons, learned  in  law,  to  conduct  examinations  for  the 
ensuing  year.  The  commission  so  appointed  shall,  prior 
to  the  examinations,  examine  the  proofs  of  qualifications 
filed  in  accordance  with  the  foregoing  rules,  and  may 
make  such  further  investigations  as  to  the  qualifications 
of  any  applicant  as  it  shall  deem  expedient.  On  the  day 
appointed,  it  shall  commence  the  examination  of  appli- 
cants. The  method  of  conducting  the  examinations  shall 
be  left  to  the  discretion  of  the  commission,  it  being  ex- 
pected that  the  commission  will,  in  the  conduct  of  such 
examinations,  and  in  the  investigation  of  the  qualifica- 
tions of  applicants,  take  care  that  no  person  shall  be 
recommended  for  admission  who  has  not  in  all  particulars 
shown  himself  to  be  well  qualified. 

9.  Report. — ^As  soon  as  practicable  after  the  conclusion 
of  the  examination  the  commission  shall  make  a  written 
report  to  the  court  of  its  conclusion,  and  all  persons  who 
shall  be  recommended  for  admission  by  a  majority  of 
the  commissioners  shall  thereupon  be  admitted  to  practice 
on  taking  the  oath  prescribed  by  law. 

10.  Rbjeotion  op  Applicant  :  Further  Certificate. — 
If  an  applicant  shall  be  rejected,  he  shall  not  again  be 
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admitted  to  an  examination  for  one  year  from  the  time 
of  such  rejection,  and  until  he  shall  file  a  certificate  that 
he  has  studied  law  for  one  year  since  his  rejection. 

11.  Graduates  of  the  College  op  Law. — Graduates 
of  the  College  of  Law  of  the  University  of  Nebraska  and 
Creighton  College  of  Law  shall  make  application  and  pre- 
sent proofs  of  qualifications  in  the  same  manner  as  other 
applicants.  If  found  otherwise  qualified  by  the  commis- 
sion, they  shall  be  admitted  without  examination. 


3n  ilUttuimm. 


JOEL  W.  DEWEESE. 


At  the  session  of  the  supreme  court  of  the  state  of  Nebraska, 
November  6,  1907,  there  being  present  Honorable  Samuel  H.  Sedgwick, 
chief  justice.  Honorable  John  B.  Barnes  and  Honorable  Charles  B. 
Letton,  associate  justices,  the  following  proceedings  were  had: 

Mat  it  Please  Your  Honors: 

Your  committee  appointed  to  prepare  and  present  at  this  time  reso- 
lutions which  shall  express  our  love,  respect  and  esteem  for  our  de- 
ceased brother,  Mr.  Joel  W.  Deweese,  respectfully  beg  leave  to  sub- 
mit the  following: 

Resolved,  That  by  the  death  of  Joel  W.  Deweese  the  state  has  lost 
a  loyal,  patriotic,  high-minded,  Christian  citizen,  the  profession  of  the 
law  an  honest,  earnest,  conscientious  and  learned  brother,  his  family 
a  loving,  tender  and  indulgent  husband  and  father. 

Jiesolvedf  That  in  his  daily  walk  and  conversation  he  was  alwayB 
guided  by  a  high  and  delicate  sense  of  honor,  a  noble  rectitude  of 
purpose,  and  a  kindly  consideration  for  the  feelings  of  others.  He 
had  great  generosity  for  human  weakness.  He  was  always  kind,  gener- 
ous and  forgiving,  a  nature  free  from  malice,  a  soul  with  no  taint  of 
resentment.  His  plain,  simple,  sweet,  gentle  nature  was  his  distinct 
characteristic,  and  made  him  a  marked  man. 

Resolved,  That,  while  Mr.  Deweese  was  quiet  and  unobtrusive  in 
manner,  modest  and  unassuming  in  his  demeatior,  yet  he  was  a  man 
of  indomitable  courage,  great  earnestness  of  purpose,  strong  moral 
fiber,  and  unswerving  in  his  convictions  of  duty.  His  life  was  such 
as  to  point  a  splendid  example  of  noble,  unselfish  high-mlndedness, 
and  should  serve  as  an  inspiration  to  those  who  survive  him. 

Resolved,  That  we  tefnder  to  his  family  and  relatives  our  deepest 
sympathy  and  sorrow  over  this  their  greatest  affliction. 

Resolved,  That  these  resolutions  be  spread  upon  the  records  of  this 
court  as  a  la3ting  tribute  to  his  character  and  worth,  and  copies  thereof 
be  furnished  to  the  widow  and  children  of  the  deceased. 

C.  J.  Greene. 

N.  K.  Grxggs. 

F.  M.  Hall. 

W.   J.   MOBLAN. 

(xix) 


XX  IN  MEMORIAM— 

P.  M.  Hall: 

Again  the  business  of  the  court  is  suspended,  and  we  pause  for  a 
few  brief  moments  at  the  bier  of  our  departed  brother  to  lay  a 
flower  upon  his  grave  that  now  holds  all  that  is  mortal  of  him,  while 
his  spirit  has  winged  its  flight  to  the  great  Father  who  gave  it. 

Again  we  are  reminded  how  futile  are  all  things  earthly — pomp 
and  pride,  success,  position,  riches — ^all  is  vanity.  Iti  the  presence  of 
death  how  paltry,  weak  and  insignificant  do  all  these  things  seem. 
They  are  powerless  to  comfort,  console  or  assuage  our  sorrow.  We 
realize  at  such  times  what  phantoms  we  have  been  pursuing  and 
wherein  we  have  failed  to  lay  hold  of  the  great  verities  of  life,  the 
things  that  endure  and  make  for  righteousness.  At  such  times  as  this 
the  words  of  the  Psalmist  force  themselves  upon  us  with  special  em- 
phasis: "What  is  man  that  thou  art  mindful  of  him,  and  the  son 
of  man  that  thou  visitest  him;  for  thou  hast  made  him  a  little  lower 
than  the  angels  and  hast  crowned  him  with  glory  and  honor." 

The  real  consolation  from  the  death  of  a  man  like  Mb.  Dewebsb 
comes  not  from  his  intellectual  greatness,  not  from  his  great  achieve- 
ments, not  from  his  great  ability  and  learning  as  a  lawyer,  not  from 
the  manner  in  which  he  wrung  verdicts  from  the  juries  and  decrees 
and  judgments  from  courts;  what  do  all  these  amount  to  now? — ^but 
rather  from  the  thought  that  he  was  a  man  of  strong  but  simple 
faith  in  Ood.    This  point  was  his  guide  and  inspiration. 

He  was  an  honest,  earnest,  consistent  Christian  man.  His  life  was 
built  upon  this  broad  and  solid  foundation;  his  conduct,  acts  and  deeds 
were  shaped  and  controlled  by  this  unseen,  but,  no  less  to  him,  real  and 
positive  power.  It  was  this  that  gave  color  to  his  thoughts  and  con- 
trolled his  conduct  in  all  his  relations  in  life.  It  gave  to  him  a  quiet 
and  easy  dignity  and  pose,  a  serenity  and  self-possession  that  few  men 
enjoy.  It  was  his  simple  faith  in  God  that  put  into  his  character  the 
gentle  gianthood  of  true  nobility. 

We  need  more  such  men.  The  times  in  which  we  live  are  robust; 
they  are  marked  by  strenuosity  and  force.  Weakness  is  considered  ig- 
noble and  indolence  a  crime.  All  men  are  beginning  to  feel  that  they 
must  build  up  a  good  stock  of  vigorous,  tenacious  fiber  into  their  char- 
acters or  under  the  pressure  of  the  times  go  to  the  wall.  It  is  con- 
sidered that  we  must  get  a  tonic  into  our  blood  either  by  exercise  or  a 
stimulant,  and  that  we  must  each  possess  a  brain  capable  of  mastering 
facts  with  an  almost  lightning  rapidity.  Oftentimes  men  stop  here,  and 


JOEL  W.  DEWEESE.  xxi 

consider  thenmelyes  thoroughly  equipped  for  life  because  they  have  a 
strong,  well-trained  intellect.  This  is  a  fatal  mistake.  The  affections, 
the  conscience,  the  heart,  must  he  as  strong  and  quick  and  resolute  as 
the  body,  and  the  mind  as  vigorous  and  keen,  or  the  character  of  a 
man  will  be  smitten  into  ruins  by  the  first  storm  that  assails  it 

Mb.  Dkweese  had  been  schooled  in  the  Christian  religion,  not  so 
much  of  the  church  or  of  the  letter,  but  of  the  man.  The  God  man  it 
is  that  furnishes  the  stuff  which  the  character  for  the  times  needs  to  be 
made  of;  the  changeless  word  of  the  changeless  God  I  believe  to  be 
the  greatest  formative  force  in  human  character.  When  we  have  told 
all  we  know  about  the  glory  of  the  intellect  and  the  marvels  it  has 
accomplished,  after  all,  the  heart  is  the  throbbing  center  of  the  man. 
"Call  the  roll  of  the  deeds  that  have  made  this  world  ring  with  ap- 
plause, and  you  will  find  that  it  is  the  heart  behind  them  that  put 
into  those  deeds  the  quality  that  is  immortal.  Who  is  the  true 
patriot?  The  man  who  with  colossal  brain  coldly  calculates  how  he 
may  make  the  varied  resources  of  his  country  enrich  his  private  cof- 
fers? No;  it  is  he  who  with  quick  sjrmpathy  labors  for  the  solidarity, 
the  all-round  good  of  his  country,  and  whose  heart  beats  to  the  music 
of  the  battle  drums  and  the  flutter  of  the  flag  of  human  liberty." 
"Surely  these  tinies  need  men  and  women  with  fixed  purposes  in  life, 
unmoved  by  the  outer  greatness  of  this  visible  world  and  unbridled  by 
its  social  pomp,  glitter  and  false  glory,  and  who,  believing  in  God,  in 
the  Book,  and  in  a  fast  hastening  eternity,  and  in  some  distinct  truths 
that  reach  out  into  the  future  life's  illimitable  joy,  and  who  are  able 
now  and  hero  to  point  to  some  great  facts  and  truths  made  real  in 
their  daily  lives  that  make  full  proof  of  that  eternity  in  which  they 
so  confidently  believe." 

J.  W.  Debwxss  wad  bom  September  10,  1843,  in  Morgan  county, 
Illinois.  His  parents  moved  to  Iowa  one  year  later.  He  lived  on  a 
farm  during  his  minority,  and  when  19  years  of  age  enlisted  in  com- 
pany G  of  the  Twenty-Third  Iowa  infantry,  and  went  into  rendezvous 
at  Des  Moines,  Iowa,  in  September,  1862,  marching  with  his  regiment 
tb  the  then  terminus  of  the  Chicago,  Burlington  ft  Qutncy  Railway  at 
Ottumwa,  Iowa.  His  commanding  officer  for  a  time,  as  well  as  his 
intimate  friend,  was  Captain  J.  A.  T.  Hull,  now  a  member  of  congress 
from  the  Dee  Moines  district^  and  now  chairman  of  the  committee  on 
military  affairs.  He  was  mustered  in  as  a  private,  and  mustered  out 
as  a  sergeant  in  1865.    Mb.  Dewsbss  served  three  years  with  his  regi- 
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ment,  and  with  it  participated  in  the  battle  of  Miliken's  Bend,  famous 
for  the  butchery  of  the  negro  troops  by  the  confederates.  He  served 
with  the  army  of  the  Tennessee  and  of  the  Cumberland,  and  was  with 
General  Grant's  army  through  the  seige  of  Vlcksburg  and  at  its  capture. 

At  the  close  of  the  war  he  at  once  entered  college  at  the  Central  Uni- 
versity, located  at  Pella,  Iowa,  and  remained  in  school  until  18G7,  when 
he  entered  what  was  then  the  Iowa  law  school  conducted  by  Judges 
Wright  and  Cole  of  the  Iowa  supreme  court.  This  Iowa  law  school, 
by  its  consolidation  with  the  state  university  of  Iowa  in  1868,  became 
a  part  of  the  state  university,  making  Mb.  Dew£Kse  an  alumnus  of 
the  state  university.  He  was  admitted  to  practice  by  the  supreme  court 
of  Iowa  in  July,  1868,  and  at  once  entered  into  the  practice  at  Pella, 
Iowa,  with  Thomas  Ryan,  under  the  firm  name  of  Ryan  &  Devveese. 
About  a  year  afterwards  he  removed  to  Prairie  City,  Iowa,  and  in  1870 
he  began  the  practice  alone,  and  remained  there  until  his  removal  to 
Lincoln  in  1879. 

He  married  Rebecca  Ryan  in  November,  1869,  and  leaves  surviving 
him  four  children — two  boys  and  two  girls.  He  was  not  blessed  with 
overabundance  of  this  world's  goods  in  his  earlier  years,  and  had  no 
influential  or  wealthy  friends  to  help  him,  but  was  almost  wholly  de- 
pendent upon  his  own  efforts  to  obtain  an  education,  and,  aside  from 
what  little  he  had  saved  while  in  the  army,  had  to  make  his  own 
way  while  attending  college  and  law  school.  This  he  did  by  working 
on  a  farm  during  vacation  or  In  teaching  singing  schools  in  that  part 
of  Iowa.  By  dint  of  hard  work  and  strict  economy  he  fitted  himself 
for  his  position  at  the  bar.  He  was  always  a  close  student,  stood 
well  in  his  classes;  and  was  always  most  popular  with  his  teachers  and 
and  fellow  students. 

In  1876,  and  again  in  1878,  he  was  elected  to  the  Iowa  legislature. 
Here  as  elsewhere  he  was  a  close  student,  a  hard  worker,  and  noted  for 
being  clear-headed,  fair-minded  and  conscientious  in  his  career;  always 
painstaking  in  his  work  and  fair  to  all  interests.  It  was  while  so 
serving  that  he  made  the  acquaintance  of  the  late  *'Tom  Potter,"  then 
general  manager  of  the  Chicago;  Burlington  ft  Quincy  Railway  system, 
and  it  was  Mr.  Potter  who  urged  him  to  go  to  a  large  place  and 
one  more  suited  to  his  abilities.  It  was  Mr.  Potter  who  directed  him 
to  Mr.  Marquette,  and  gave  him  a  highly  complimentary  and  com- 
mendatory letter  of  Introduction  to  Mr.  Marquette.  He  came  to  Lin- 
coln in  the  spring  of  1879,  and  the  law  firm  of  Mabquette,  Deweese 
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&  Haul  was  organized  about  a  year  later,  and  ^continued  until  the 
death  of  Mr.  Marquette  in  December,  1894. 

Mb.  Dkwcese  was  a  m£n  of  cheerful  disposition,  optimistic  and 
hopeful  In  his  make-up,  simple  in  his  tastes,  genial  and  companionable 
In  the  home,  the  office,  and  in  all  his  relations  with  men,  always  quiet, 
gentle  and  dignified  in  the  courtroom,  considerate  and  respectful  to 
the  court  and  opposing  counsel,  always  upholding  the  honor  and  dignity 
of  his  beloved  profession.  His  candor  and  simple  honesty  in  presenting 
his  cause  never  failed  to  impress  both  court  and  jury.  He  was  clear 
and  fair  in  his  statement  of  his  case,  rather  than  forceful.  His  whole 
conduct  and  demeanor  in  trying  a  cause  always  impressed  the  jury 
with  his  sense  of  fairness  and  justice.  He  always  prepared  his  cases 
with  great  care,  and  never  knowingly  attempted  to  deceive  or  mislead 
the  court;  the  real  man  showed  forth  in  every  move  that  he  made. 

Me.  Dsweese  was  the  most  even  tempered  man  I  ever  knew.  It 
was  my  privilege  to  be  associated  with  him  as  a  partner  in  the  prac^ 
tice  of  the  law  for  more  than  15  years,  and  I  do  not  know  that  I  can 
pay  him  a  greater  tribute  than  to  say  that  during  all  those  years  I 
never  saw  him  out  of  patience,  not  even  petulant  or  irritated;  never 
heard  him  use  a  cross  word  to  any  one,  not  even  to  the  clerks  in  the 
office.  He  was  uniformly  kind,  gentle  and  considerate  to  every  one. 
He  was  so  well-poised  that  he  was  never  unduly  elated  over  success 
or  unnecessarily  cast  down  by  defeat.  I  shall  remember  him  as  a 
quiet,  even-tempered,  well-balanced,  high-minded  Christiati  gentleman 
of  high  character  and  strong  moral  liber,  whose  fair  name  was  never 
tarnished  by  an  ignoble  act.  He  was  modest  and  unassuming,  lacking^ 
somewhat  In  what  we  might  call  aggressiveness,  but,  upon  the  whole,, 
he  was  a  well-balanced  man  of  sound  judgment  and  sane  views  of  life,, 
not  easily  swerved  from  the  course  that  duty  marked  out 

The  special  corporate  interest  that  he  so  ably  represented  for  many- 
years  withdrew  him  very  largely  from  public  view.  He  was  never 
given  to  mixing  much  in  public  affairs  or  to  the  discussion  of  public 
questions.  He  had  none  of  th.e  qualities  of  an  advocate  or  an  orator. 
His  strength  as  a  lawyer  lay  along  different  lines  and  in  other  direc- 
tioms.  During  the  latter  years  of  his  life  he  had  almost  entirely  with- 
drawn from  the  general  practice  of  the  law,  and  was  devoting  all  of  his 
strength  and  energy  to  the  special  interest  that  he  represented.  There- 
fore  but  little  was  seen  or  known  of  him  by  the  general  public. 

I  had  noted  during  the  last  year  of  his  life  that  he  seemed  to 
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be  constantly  losing  ground.  At  each  time  that  I  would  meet  him  in 
our  daily  intercourse  from  week  to  week  and  month  to  month  he 
seemed  to  he  in  worse  condition  than  when  I  saw  him  before,  but  at 
each  time  that  I  inquired  as  to  the  condition  of  his  health  I  was  always 
met  with  the  same  reply,  given  in  the  same  cheerful,  hopeful,  genial 
way,  with  no  tinge  or  taint  of  discouragement  or  loss  of  hope.  This 
hopeful  disposition  stayed  with  him  to  the  end. 

He  has  gone,  but  he  left  behind  him  for  our  instruction  the  lesson 
of  his  beautiful'life  of  sympathy  and  service.    His  sun  went  down  in 
.  the  evening  of  a  well-spent  life  to  rise  again  in  the  radiant  light  of  a 
new  morn. 

N.  K.  Origgs: 

My  first  meeting  with  Mb.  Deweese  was  in  a  court  room,  in  the 
southern  part  of  this  state,  shortly  after  he  had  entered  the  service  of 
the  Burlington.    An  incident,  transpiring  then,  has  remained  fixed  in 
my  memory,  largely  because  of  the  insight  it  gave  me  of  his  tact,  a 
trait  which  my  closer  acquaintance  with  him  led  me  to  observe  the 
more.    He  was  acting  as  counsel  for  his  company,  defending,  of  course, 
in  a  case  where  he  had  against  him  an  exceedingly  aggressive  oppo- 
nent, who  for  present  purpose,  may  be  called  the  "Captain."     During 
the  trial  Mb.  Deweese  made  some  objection  which  sent  his  antagonist 
into  a  vehement  tirade,  lasting  nearly  half  an  hour,  the  main  point  in 
which  was  that  railroad  companies  were  always  interposing  objections 
for  the  purpose  of  thwarting  Justice,  a  contention,  by  the  way,  some- 
what new  then.     When  the  Captain  had  finished,  all  looked  to  Mb. 
Dewkf:se,  expecting  an  address  from  him  in  reply.     In  lieu  of  this, 
however,  he  simply  looked  up  and  said:    W7i]/,  Oaptoin,  you  IcnoMo  that 
the  one  lone  privilege  remaining  to  railroad  companies^  these  days,  is 
the  right  to  object;  that  is  all  that  is  left,  alU    And  you  surely  do  not 
want  to  take  this  last  one  away,  do  youf    It  was  not  so  much  what  he 
said,  but  how  he  said  it,  that  was  so  telling,  for  his  manner  was  more 
than  half  sad,  his  voice  even  appealing.    The  result  was  an  instan- 
taneous outburst  of  merriment  on  the  part  of  all  present,  the  Captain 
himself  Joining  in  the  laughter.    The  objection  of  Mb.  Deweese  was, 
of  course,  permitted  to  stand,  but  that  was  in  the  long,  long  ago. 

In  part,  because  of  our  common  employment,  and,  in  pai%  by  rea- 
«on  of  our  common  affiliation  with  the  same  religious  body,  the  rela- 
tions between  ni  were  long  of  the  most  intimate  and  confidential  char- 
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acter.  Knowing  him  thus  well,  I  had  the  amplest  possible  opportunity 
of  taking  fair  measurement  of  him,  alike  in  his  professional  career  and 
private  life.  The  one  great  point  In  his  character  was  his  exceeding 
kindliness.  Never,  as  I  believe,  did  he  lose  his  temper  or  become  ruf- 
fled, even  though  he  had  reason  to  believe  that  injustice  was  being  done 
either  to  him  or  to  his  cause;  nor  ever  did  he  stoop  to  be  anything 
less  than  a  perfect  gentleman.  His  language  was  always  chaste,  proper 
to  homely  fireside  and  circle  of  culture.  As  a  lawyer,  he  was  sturdy 
in  his  assertions  of  his  client's  rights,  yet  exceedingly  deferential  to 
his  opponent  and  his  opponent's  views.  And,  while  resourceful  in 
the  court  room,  his  success  was  more  largely  due  to  his  kindly  tact 
than  to  any  other  cause.  So  high  his  honor,  that  his  most  bitter  ad- 
versary would  cheerfully  accord  to  him  the  tribute  of  never  resorting  to 
aught  but  honorable  means  to  achieve  victory. 

Of  all  those  holding  positions  of  eminence  in  this  state,  it  Is 
probable  that  he  was'  the  least  widely  known.  He  came  and  went,  in 
the  discharge  of  his  grave  duties,  so  quietly  and  unobtrusively  that 
his  comings  and  goings  went  almost  unnoted.  Fame  he  did  not  seek, 
notoriety  he  even  carefully  avoided.  Of  his  personal  acquirements, 
let  it  suffice  to  say  that  he  had  traveled  widely,  read  much,  a&d  had 
pronounced  convictions  upon  every,  great  question  inviting  the  at- 
tention of  the  most  thoughtful.  It  was,  indeed,  a  rare  privilege  to  be 
one  of  the  favored  few  permitted  to  know,  or  to  fathom,  his  views 
upon  themes  the  most  profound.  Well  do  I  recall  the  regret  he  once 
expressed  to  me  that  the  question  of  the  resurrection  of  Jesus,  to  his 
mind  the  most  momentous  of  all  questions,  was  not  oftener  discussed 
from  the  pulpit  All  who  knew  him  intimately  could  not  but  feel  that 
he  was  of  an  exceptionally  religious  temperament,  with  views  of  the 
life  to  come  as  fixed  as  they  were  optimistic.  And  no  one,'  in  all 
Lincoln,  was  more  faithful  in  the  discharge  of  Christian  duty  than 
was  he.  Indeed,  Just  as  he  sought  his  office  upon  the  week  day,  faith- 
fully and  quietly,  and  even  to  the  very  last,  for  the  discharge  of  his 
secular  duties,  so,  in  like  manner,  did  he  go  to  the  church  of  his 
choice  upon  the  Lord's  day  to  worship,  then  remaining  to  teach  his 
class  in  the  Sunday  school. 

But,  to  me,  the  chief  charm  in  his  character  was  his  gentleness  and 
manliness.  He  had  a  smile  and  kindly  word  Jot  all.  He  spoke  well 
of  others,  never  ilL  He  did  not  conceive  for  worthy  act  unworthy 
motive.    No  child  but  would  gladly  go  to  him,  and  even  the  street  cur 
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knew  instinctively  not  to  fear  him.    Of  no  other  within  my  knowledge 

could  the  lines  be  more  appropriately  applied  than  to  him: 

All  honor  to  the  one. 
Whose  daily  duty  done, 
Has  blessing  for  the  many, 
And  a  grief  for  none. 

And  yet,  with  all  his  kindliness  and  simplicity,  he  was,  ta  the  very 
best  sense,  a  brave  man,  ready  to  face,  without  complaint,  any  trial 
placed  in  his  way.  Only  a  few  days  before  he  went  to  his  duty  be- 
yond I  visited  with  him,  and,  though  knowing  then  that  the  end  for 
him  was  doubtless  near  at  hand,  he  spoke  as  cheerfully  and  patiently 
as  though  across  his  path  no  gloom  was  falling.  Surely  in  him  was 
proof  of  the  fact  that  the  gentlest  are  ever  the  bravest 

There  stands  in  a  church  in  Strassburg  a  wonderful  work  of  art 
in  honor  of  Marshal  Saxe.  There  the  marble  is  made  to  portray  that 
dauntless  one  of  war  as  stepping,  unawed,  into  the  open  tomb,  while 
hands  of  France  are  striving  in  vain  to  stay  his  going.  And  yet,  not 
more  befitting  that  beautiful  creation  to  stand  in  honor  of  that 
soldier,  than  would  it  be  to  grace  our  own  Wyuka  as  tribute  to 
Brother  Deweebe.  For  no  less  fearless  was  he,  in  answer  to  duty's 
call,  than  was  the  great  soldier,  and  even  more  willingly  here  would 
hands  of  love  outreach  to  stay  our  brother's  going,  than  would  all  of 
those  of  France  to  stay  the  step  of  that  intrepid  marshal. 

Sedgwick,  C.  J. 

Speaking  for  the  court,  it  is  proper  to  say  that  Mb.  Dkwebsb  had 
the  full  confidence  of  the  courts  before  whom  he  appeared. 

In  presenting  his  causes  he  wasted  no  time  with  trivial  details, 
nor  with  immaterial  matters.  He  went  direct  to  the  vital  point  in  his 
case,  and  presented  it  with  clearness  and  ability.  He  always  had  the 
manner  of  a  man  who  believed  he  had  a  Just  cause,  and  sought  no  un- 
fair advantage.  No  one  could  doubt  his  sincerity.  He  was  therefore 
interesting,  and  commanded  the  careful  attention  of  his  hearers. 

The  committee  has  suitably  expressed  the  high  regard  in  which  he 
was  held  by  the  members  of  his  profession  throughout  the  state.  I 
think  his  character  and  attainments  were  as  highly  esteemed  by  all 
courts  in  which  he  was  accustomed  to  appear. 

It  is  entirely  appropriate  that  the  report  of  the  committee,  and 
these  proceedings,  be  spread  upon  the  records  of  the  court,  and  it  Is 
so  ordered. 
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State,  ex  rel.  John  L.  Sundean,  relator,  v.  George  C. 
JuNKiN,. Secretary  of  State,  respondent. 

Filed  November  9,  1907.    No.  15.336. 

Elections:  Candidates:  Ballots.  If  an  individual  has  filed  the  ap- 
plication required  by  section  5  of  the  primary  election  law  (laws 
1907,  ch.  52),  and  has  duly  qualified  himself  to  be  the  candidate 
of  a  political  party,  and  the  requisite  number  of  members  of 
another  parly  file  a  petition  complying  with  section  45  of  that 
act,  asking  that  the  name  of  the  same  person  be  also  placed 
upon  the  ballot  of  their  party,  it  is  the  duty  of  the  oflicer  mak- 
ing up  the  ballot  to  place  the  name  of  the  person  so  designated 
upon  the  ballots  of  both  political  parties. 

Original  application  for  a  writ  of  inaiidamus  to  com- 
pel  respondent  to  placo  the  name  of  relator  on  the  pri- 
mary election  ballot.     Writ  allowed, 

Oeorge  L.  Loomis  and  A.  8.  Tibhets^  for  relator. 

W.  T,  Thompson^  Attorney  General,  W,  B.  Rose  and 
Grant  G.  Martin,  co^ntra, 

Sedgwick,  C.  J. 

The  relator  filed  an  application  in  this  court  for  a  writ 

of  mandamus  against  the  respondent  to  require  him,  a*s 

secretary  of  state,  to  place  the  name  of  the  relator  on  the 

ballot  at  the  primary  election  held  on  September  3,  1907, 
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as  Si  candidate  of  the  people^s  independent  party  for  the 
office  of  regent  of  the  university,  and  also  to  place  the 
relator's  name  as  a  candidate  for  the  same  office  upon  the 
democratic  primary  ballot.  The  writ  was  allowed  for  the 
n»asons  hereinafter  stated.  The  relator  is  a  qualified  voter, 
i(»sident  of  the  city  of  Wahoo,  in  Saunders  county,  in  this 
state,  and  on  the  20th  of  July,  1907,  he  filed  with  the 
respondent,  as  secretary  of  state,  a  written  application  to 
have  his  name  placed  upon  the  primary  ballot  a«  candi- 
date of  the  people's  independent  party  for  the  said  office. 
This  application  was  filed  pursuant  to  section  5  of  the 
primary  election  law  (Comp.  St.  1907,  ch.  26,  sec.  117/), 
and  contained  the  necessary  representations  to  entitle 
him  to  have  his  name  placed  upon  the  ballot  as  requestcnl 
in  his  application.  Afterwards,  on  the  same  day,  a  peti- 
tion was  filed,  signed  by  25  qualified  electors  of  the  demo- 
cratic party,  asking  the  respondent  to  place  the  name  of 
the  relator  upon  the  primary  ballot  to  be  voted  by  the 
democratic  electors  of  the  state  for  the  same  office.  This 
petition  was  filed  pursuant  to  section  45  of  the  primary 
election  law  (Comp.  St.  1907,  ch.  26,  sec.  118«),  and  con- 
tained the  statement  that  the  relator  was  a  candidate,  for 
the  same  office,  of  the  people's  independent  party.  The 
section  referred  to  contains  the  following  language: 
^*When  the  name  of  the  candidate  appears  on  a  petition 
l>resented  by  a  political  party  or  members  thereof  with 
the  required  number  of  signers  and  it  is  expressly  stated 
in  said  petition  that  the  candidate  is  a  candidate  of  two  or 
more  parties,  each  of  which  shall  be  entitled  to  nominate 
a  candidate,  then  it  shall  be  the  duty  of  the  officer  making 
up  the  ballot  to  place  the  name  of  such  candidate  or  can- 
didates upon  the  ballot  in  the  same  manner  as  now  pro- 
vided for  in  the  general  election  law  for  ballots  at  the 
general  election."  With  this  petition  the  relator  filed  his 
affidavit  as  follows:  "State  of  Nebraska,  Lancaster 
County,  ss. :  John  L.  Sundean,  being  first  duly  sworn, 
deposes  and  says  that  he  affiliates  with  tlu*  parties  named 
in  the  within  certificate,  to  wit,  the  people's  independent 
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party  and  the  democratic  party,  and  that  he  will  abide* 
by  the  results  of  the  primary  election  to  be  held  on  Sep- 
tember 3,  1907,  in  the  state  of  Nebraska,  and  if  elected 
will  qualify  and  serve  as  regent  of  the  university  of  Ne- 
braska. John  L.  Sundean.  Subscribed  in  my  presence 
and  sworn  to  before  me  this  20th  day  of  July,  1907. 
(Seal.)   A.  S.  Tibbets,  Notary  Public." 

The  respondent  refused  to  place  the  name  of  the  relator 
upon  the  ballots  of  both  parties,  and  the  question  so  pre- 
sented -wajs  whether  the  same  person,  being  otherwise 
qualified  and  having  complied  with  the  statute,  is  entitled 
to  become  the  candidate  for  nomination  of  more  than  one 
political  party  at  a  primary  election.  The  language  above 
quoted  from  the  primary  election  law  is  perliaps  not  en- 
tirely clear  in  its  phraseology.  There  are  other  expres- 
sions in  the  statute  not  constructed  with  the  view  of  har- 
monizing the  form  of  expression  used  with  the  provision 
quoted.  We  think,  however,  that  the  purpose  of  the  leg- 
islature in  introducing  into  the  act  the  language  which 
we  have  quoted  cannot  be  mistaken  nor  misunderstood. 
Unless  the  effect  of  this  language  is  to  allow  more  than 
one  political  party  to  have  the  same  candidate  for  an  oflice, 
it  can  have  no  purpose  or  meaning.  The  act  provides: 
"This  statute  shall  be  liberally  construed  so  that  the  real 
will  of  the  electors  may  not  be  defeated  by  an  informality 
or  failure  to  comply  with  all  provisions  of  law  in  respect 
to  either  the  giving  of  any  notice  or  the  conducting  of  the 
primarj^or  certifying  the  results  thereof."  Comp.  St.  1907, 
ch.  26,  sec.  117a.  If  a  petition  with  the  re(]uirod  number  of 
signers  is  presented  by  the  members  of  a  political  party, 
asking  that  the  name  of  an  individual  sliall  be  placed  upon 
the  ballot  of  that  party  as  a  candidate  for  nomination,  and 
also  stating  that  the  person  so  designated  is  a  candidate 
of  two  or  more  parties,  naming  the  parties,  and  each  of 
the  parties  so  named  is  entitled  to  nominate  a  candidate, 
"then  it  shall  be  the  duty  of  the  oflBcer  making  up  the  bal- 
lot to  place  the  name  of  such  candidate  or  candidates 
upon  the  ballof     Comp.  St.,  ch.  26,  sec.  118«,  supra. 
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Unless  we  consider  that  this  means  that  the  name  is  to 
be  placed  ujion  the  ballot  of  each  of  the  parties  of  which 
he  is  alleg(»d  to  be  a  candidate,  the  nect^ssar^'  steps  having 
been  taken  to  make  him  a  candidate  of  sucli  parties  re- 
spectively, we  can  give  the  language  used  no  meaning  and 
the  whole  provision  becomes  nugatory.  If,  therefore,  he 
has  qualified  himself  to  be  the  candidate  of  a  party  by  the 
application  provi<led  for  in  the  statute,  and  the  members 
of  another  party  to  the  requisite  number  petition  to  have 
the  name  of  the  same  candidate  placed  ui>on  the  ballot  of 
the  petitioners,  specifying  in  the  petition  the  fact,  as  the 
statute  requires,  that  he  is  also  the  candidate  of  another 
party,  then  his  name  must  be  placed  upon  the  ballots  of 
both  such  parties  as  a  candidate. 

It  was  the  duty  of  the  respondent  to  plac(*  the  name  of 
relator  upon  the  ballot  of  the  people's  indi^pendent  party, 
and  also  upon  the  ballot  of  the  democratic  party,  iis  a 
candidate  for  the  office  of  regent  of  the  university,  and 

the  writ  was  therefore  allowed. 

Writ  allowed. 


State,  ex  rel.  Charles  T.  Dickinson  et  al.,  rei.ators, 
V.  George  L.  Sheldon,  Governor,  et  al.,  respond- 
ents. 

Pn-ED  November  9,  1907.    No.  15,450. 

Elections:  Nominees.  The  same  person  may  be  the  candidate  of  more 
than  one  political  party  for  nomination  at  a  primary  election, 
but  he  cannot  be  the  nominee  of  any  party  unless  he  receives 
the  requisite  number  of  votes  cast  by  that  party. 

Original  application  for  a  writ  of  mandamus  to  com- 
pel respondents  to  canvass  and  certify  the  votes  cast  for 
relators  as  candidates  for  judge  of  the  district  court. 
Writ  denied. 

Charles  T.  DicMvson  and  John  0.  Yei^er,  pro  se. 

W.  T.  Thompson,  Attorney  General ,  W.  B.  Ros^  and 
Grant  G.  Martin,  contra. 
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Sedgwick,  C.  J. 

These  relators,  Charles  T.  Dickinson  and  John  O. 
Yeiser,  were  candidates  for  nomination  on  the  republican 
ticket  to  the  office  of  judge  of  the  district  court  of  the 
Fourth  judicial  district  at  the  primary  election  held  on 
the  3d  day  of  September,  1907.  They  each  filed  with  the 
secretary  of  state  an  application  in  writing,  asking  that 
their  names,  respectively,  be  placed  on  the  official  primary 
ballots  as  candidates  of  the  republican  party  for  the  said 
office.  Thereafter  petitions  were  filed  with  the  secretary 
of  state  signed  by  the  required  number  of  elc^ctors  affiliat- 
ing w^ith  the  democratic  party,  the  p(»titions  reciting  that 
the  relators  were  candidates  of  the  republican  party,  as 
aforesaid,  and  requesting  that  the  names  of  the  relators 
be  placed  on  the  official  primary  ballot  of  the  democratic 
party  as  candidates  for  the  said  office.  Accordingly  the* 
names  of  these  relators  were  placed  upon  both  the  re- 
publican and  democratic  official  ballots  as  candidates  for 
nomination  to  the  said  office,  and  were  voted  for  both 
by  republicans  and  democrats.  Each  of  two  other  caudf- 
dates  upon  the  republican  ballot  received  more  republi- 
can votes  than  either  of  these  relators,  but,  if  the  votes 
received  by  each  of  the  relators  upon  both  ballots  be 
(»ounted  together,  then  each  of  the  relators  received  mort* 
votes  upon  both  ballots  than  either  of  the  two  candidates 
referred  to  received  upon  the  republican  ballots.  The* 
other  two  candidates  referred  to  received  no  democratic 
votes,  and  so  these  relators  claim  that  all  of  the  votes 
received  by  each  of  them  upon  both  ballots  should  be 
counted  together  for  the  person  so  receiving  them,  and 
that  they  are  entitled  to  certificates  of  nomination  upon 
the  republican  ballot  This  is  an  application  to  this 
court  for  a  peremptory  writ  of  mandamus  requiring  the 
respondents,  members  of  the  state  canvassing  board,  to 
canvass  and  certify  the  votes  as  contended  by  the  relators. 
The  attorney  generrl  demurred  to  the  petition  for  the 
writ,  which  was  sustained  and  the  writ  denied,  and  it  is 
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thought  that  the  matter  is  of  sufficient  importance  to  re- 
quire a  brief  statement  of  the  reasons  for  this  action  of 
the  court. 

The  relators  cited  and  greatly  relied  upon  State  v. 
Yankee^  129  Wis.  662.  The  court  in  that  opinion,  after 
(quoting  from  their  statute,  used  this  language:  "This 
provision  certainly  means  what  it  says;  and  so  the  words, 
'the  greatest  number  of  votes  at  a  primary,^  necessarily 
include  the  votes  for  persons  whose  names  are  not  printed 
cm  any  ballot,  but  are  written  in  on  the  primary  ballot 
of  his  party,  as  well  as  those  that  are  written  in  and  also 
l)rinted  on  the  ballot  of  somo  other  party."  The  relators 
understand  this  language  to  mean  that  a  candidate  whose 
name  is  printed  upon  the  ballot  of  one  party  can  be  voted 
for  by  writing  his  name  into  the  ballots  of  another  party, 
and  that  such  votes  are  to  be  added  to  and  counted  with 
his  votes  upon  the  ballot  upon  which  his  name  is  printed 
pursuant  to  nomination  papers  filed  by  him;  that  is, 
if  a  candidate*  files  nomination  papers  as  a  candidate  of 
one  political  party,  and  his  name  is  printed  upon  the 
Wallot  of  that  party,  and  he  does  not  file  nomination  pa- 
pers as  a  candidate  of  any  otlier  party,  but  his  name  is 
written  in  upon  the  ballot  of  some  other  party,  then  the 
votes  which  he  receives  by  writing  his  name  in  the  ballot 
of  the  other  party  are  to  be  added  to  the  votes  w^hich  he 
i*eceives  as  the  candidate  of  the  party  upon  whose  ballot 
his  name  is  printed  and  for  which  he  has  filed  nomination 
papers,  and  that  the  total  of  these  votes  is  to  be  counted 
in  his  favor  as  the  candidate  for  the  party  upon  whose 
ballot  his  name  is  printed.  We  do  not  so  understand  the 
language  used  by  the  Wisconsin  court.  Indeed,  if  this  was 
the  meaning  of  the  court,  the  proposition  would  be  dictum 
merely,  because  this  point  was  not  before  the  court  in  that 
case.  The  point  determined  in  that  cai?e  was  that  the 
voters  could  write  into  their  party  ballot  the  names  of  the 
persons  for  w^hom  they  desired  to  vote,  and  such-  votes 
should  be  counted  for  the  persons  whose  names  were  so 
written  in,  although  the  names  of  such  persons  were  not 
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printed  upcm  the  ballot.  The  name  of  the  relator,  Pray, 
was  not  printed  upon  either  ballot  as  candidate  for  dis- 
trict attorney,  but  was  written  into  26  ballots  of  tlu^ 
democratic  party  regularly  cast,  and,  as  no  person  whose* 
name  was  printed  on  the  ballot  of  that  party  as  a  candi- 
date an(l  who  ha<l  fiU^d  nomination  papers  received  26 
votes  of  that  party,  it  was  held  that  the  relator,  Pray, 
having  receivwl  the  hij^hest  number  of  democratic  ballots 
cast,  was  entitkHl  to  be  the  nominee  upon  the  ballot  at  the 
election  as  the  democratic  candidate  for  the  office  of  dis- 
trict attorney.  The  other  relator,  who  was  a  candidatv* 
for  the  office  of  countv  treasurer,  was  similarlv  situated 
and  was  declared  to  be  the  nominee  of  the  democratic 
party  for  that  office.  Neither  of  these  candidates  was  a 
candidate  for  the  republican  nomination  and  neither  Re- 
ceived any  votes  of  that  party,  and  therefore  in  that  case 
the  question  which  is  presented  here  was  not  raised  or 
considered.  The  language  quoted  from  the  opinion  is  not 
very  precise,  but  the  manifest  meaning  is  that  votes  shouh^ 
be  counted  where  the  name  of  the  candidate  was  writtcMi 
in  on  the  ballot,  although  that  name  is  not  printed  on  tli.» 
ballot,  as  well  as  in  cases  where  the  name  is  both  printed 
and  written  upon  the  ballot.  In  either  case  the  person 
nominated  as  "the  candidate  of  a  party"  must  receive  thv* 
highest  number  of  votes  for  that  office  cast  by  the  voters 
of  that  party. 

The  point  here  presented  is  not  left  in  doubt  by  the 
provisions  of  our  statute.  "The  person  receiving  the 
greatest  number  of  votes  at  a  primary  as  the  candidate  of 
a  party  for  an  office  shall  be  the  candidate  of  that  party 
for  such  office,  and  his  name  as  such  candidate  shall  Ik» 
placed  on  the  official  ballot  at  the  following  election." 
Comp.  St.  1907,  ch.  26,  sec.  Wlz,  He  must  receive  the 
greatest  number  of  votes  "a«  the.  candidate  of  a  parti/,'* 
and  then  he  becomes  the  "candidate  of  that  parti/  for  such 
office."  He  may  be  the  candidate  of  different  parties  at 
the  primary  election.  He  may  receive  some  votes  as  the 
candidate  of  one  party  and  some  votes  as  the  candidate 
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of  another  party.  If  he  receives  the  requisite  number  of 
votes  of  one  party  as  its  candidate  for  nomination,  he  be- 
comes the  nominee  of  that  party.  This  may  result  in  mak- 
ing him  the  nominee  of  more  than  one  party,  and,  if  so, 
his  name  goes  upon  the  ballot  at  the  election  as  the  nom- 
inee of  both  parties.  The  primary  elec^tions  of  the  differ- 
ent parties  might  be  held  on  different  days.  There  are 
practically  as  many  primary  elections  held  as  there  are 
political  parties  represented  at  the  primaries.  Although 
the  same  person  may  be  the  candidate  of  more  than  one 
party,  he  cannot  be  the  nominee  of  any  party  unless  he 
receives  the  requisite  number  of  votes  of  that  party.  Our 
primary  law  provides  for  what  is  called  the  "closed  pri- 
mary." It  is  supposed  that  the  members  of  each  political 
party  will  participate  in  nominating  the  candidates  of 
that  party,  and  the  voters  of  one  party  are  not  allowed  to 
nominate  the  candidates  for  another  party.  Each  voter 
must  declare  his  party  affiliations,  and  thereupon  he  re- 
ceives a  ballot  of  that  party,  and  may  vote  for  whomso- 
ever he  pleases  as  a  candidate  of  the  party.  If  the  name 
of  the  candidate  for  whom  he  desires  to  vote  is  not  printed 
upon  the  ballot,  and  such  candidate  has  not  filed  any 
nomination  papers,  lie  may  still,  under  the  Wisconsin 
decision  cited,  vote  for  such  candidate  by  writing  his  name 
upon  the  ballot  which  he  casts.  It  is  not  necessary  now 
to  determine  whether  this  would  be  a  proper  construction 
of  our  statute.  There  were  seven  judgc^s  to  be  chosen  at 
the  general  electioioi  in  the  Fourth  judicial  district,  and 
only  seven  candidates  could  be  nominated  by  the  republi- 
can party.  There  were  seven  candidates  of  that  party 
who  each  received  more  republican  votes  at  the  primary 
e^lection  than  were  received  by  either  of  the  relators.  Their 
application,  therefore,  to  have  their  names  placed  upon 
the  official  ballot  at  the  general  election  as  republican 

nominees  was  properly  denied. 

Weit  denied. 
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Henry  Steele  v.  State  of  Nekraska. 

Filed  November  9,  1907,    No.  15,242. 

1.  Burglary:  StorbiioCse.     A  vat  six  or  eight  feet  deep  and  s\t  feet 

in  diameter,  constructed  of  heavy  oak  timters,  which  is  partly 
sunk  in  the  ground,  having  a  hinged  cover  secured  in  place  by 
a  lock,  and  which  is  used  for  storing  hides,  awaiting  sale,  is  a 
"storehouse,"  within  the  meaning  of  that  word,  as  used  ip  sec- 
tion 48  of  the  criminal  code. 

2.  Trial:  Witnesses:  Crediiulity:  Questions  for  Jury.    The  fact  that 

a  witness  testifies  to  matters  on  his  cross-examination  which  are 
somewhat  inconsistent  with  his  direct  evidence  does  not  warrant 
the  court  in  rejecting  his  testimony  altogether,  for  it  is  the 
province  of  the  jury  to  determine  the  matter  of  the  credibility 
of  the  witnesses,  and  the  weight  which  should  be  given  to  their 
evidenee. 

Error  to  the  district  court  for  Otoe  county:    Pail 
Jessen,  Judge.    Affirmed. 

D.  W.  Livingsto7i   and  A,  P,   Moran,  for  plaintiff  in 
error. 

W.  T.  Thompson,  Attorney  General,  and  (Irant  G,  Mar- 
titty  contra. 

Barnes,  J. 

Henry  Steele,  who  was  the  defendant  in  the  district 
court,  was  convicted  of  the  crime  of  burfijlary,  and  brin<::s, 
the  case  here  for  review.  He  was  char«je<l  in  the  informa- 
tion with  breaking  and  enterino;  a  certain  storehouse  and 
stealing  therefrom  four  certain  hides,  of  the  value  of  |2(). 
It  appears  from  the  evidence  that  the  hides  in  question 
were  stored,  awaiting  sale,  in  a  structure  or  repository 
originally  constructed  for  a  beer  vat ;  that  it  wa«  built  of 
heavy  oak  timbers,  was  six  or  eight  feet  deep  by  six  Un^t 
in  diameter,  was  partly  sunk  in  the  ground,  and  had  a 
hinged  cover  which  was  secured  in  placed  by  a  lock.  This 
receptacle  had  been  continuously  used  for  storing  hides 
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for  about  eight  years,  and  was  being  used  for  that  purpose 
when  the  burglary  in  question  took  place.    It  also  appears 
that  the  lock  above  mentioned  was  broken,  and  four  of 
the  hides  contained  in  the  structure  were  stolen  therefrom. 
It  is  strenuously  contended  that  this  repository  was 
not  u  storehouse,  within  the  meaning  of  the  section  of  the 
criminal  code  upon  which  the  prosecution  was  based.    It 
is  said  that  it  is  not  a  house,  and  therefore  cannot  be  a 
storehouse.    We  find,  however,  that  the  word  "storehouse" 
is  defined  by  the  adjudicated  cases  to  be  a  house  in  which 
things  are  stored;  a  building  for  the  storing  of  grains, 
foodstuffs,  or  goods  of  any  kind ;  a  magazine ;  a  repository ; 
a  wareliouse.    State  v.  Sandy ^  25  N.  Car.  570;  Ray  v.  Com- 
monivealth,  75  Ky.  397;  Johnson  v.  State,  19  Ala.  527.    In 
Benton  v.  Commonwealth^  91  Va.  782,  21  S.  E.  495,  it  was 
said  that  tlie  word  storehouse  includes  a  meathouse  when* 
meat  is  stored  and  kept.    The  term  storehouse,  as  used  in 
our  statute,  necesarily  means  some  kind  of  a  structural 
barrier  to  the  ingress  of  the  public.    A  repository  or  re- 
ceptacle where  goods  are  stored  is  a  storehouse.     Such  a 
structure  need  not  be  a  house  or  a  building,  strictly  speak- 
ing.   It  is  enough  if  it  is  shown  to  be  a  structure  properly 
barred  from  entrance  by  the  public,  where  goods  are  stored 
and  kept.    In  Bishop,  Statutory  Crimes  (3d  ed.),  sec.  293, 
it  is  said :    "In  popular  language,  and  by  the  better  opin- 
ion in  legal,  this  word  (warehouse)  signifies  an  apartment 
or  building  for  the  temporary  deposit  of  goods.     There- 
fore, a  cellar  wherein  they  are  kept  to  be  removed  whan 
wanted  for  sale,    ♦    ♦    ♦     is  a  warehouse."    It  is  said  in 
1  Wharton,  Criminal  Law,  sec.  794c^  that  the  word  store- 
house is  a  wider  and  more  comprehensive  term  than  ware- 
house.   And  in  Metz  v.  State,  46  Neb.  547,  we  held  that  a 
corncrib  is  a  storehouse.    The  defendant  in  this  case,  in 
order  to  obtain  the  hides  which  were  stolen,  was  obliged 
to  break  the  lock,  or,  in  other  words,  break  and  enter  the 
vat,  and  such  breaking  and  entering  of  the  structure  in 
(juestion  constitutes  burglary,  within  the  meaning  of  th(* 
s(»ction  of  the  criminal  code  defining  that  crima 
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Defendant's  second  contention  is  that  the  district  court 
erred  in  refusing  to  instruct  the  jury  that  the  receptacle 
which  contained  the  hides  alleged  to  have  been  stolen  "is 
not  a  storehouse,  within  the  meaning  of  the  statute  de- 
fining and  describing  burglary."  What  we  have  said  in 
disposing  of  the  first  assignment  obviates  the  necessity  of 
any  discussion  of  this  question,  and  it  is  sufficient  to  say 
that  the  instruction  w^as  properly  refused. 

Finally,  it  is  urged  that  the  court  erred  in  not  excluding 
the  evidence  of  the  witness  E.  G.  Mueller  as  to  the  matter 
of  the  identification  of  the  stolen  hides.  It  is  said  that, 
although  the  witness  positively  identified  them  in  his  di- 
rect examination,  yet  on  his  cross-examination  he  admitted 
that  he  had  not  seen  the  cattle  killed.  While  such  an  ad- 
mission may  have  had  a  tendency  to  discredit  the  evidence 
of  the  witness,  yet  the  court  could  not  for  that  reason 
reject  his  evidence;  and  its  probative  force  was  properly 
left  for  the  determination  of  the  jury.  The  same  may  be 
said  of  the  evidence  of  the  witness  Wells,  of  which  a  like 
complaint  is  made. 

As  we  read  the  record,  the  dof(indant  was  given  a  fair 

and  impartial  trial,  and  the  judgment  of  the  district  court 

is  therefore 

Affirmed. 


State  op  Nebraska,  appellee,  v.  Several  Parcels  of 

Land  et  al.,  appellants. 

Feled  November  9,  1907.    No.  14,747. 

1.  Cities:  Ordiwances:  Validity.    An  ordinance  of  the  city  of  Platta- 

mouth  recited  that  it  was  passed  under  and  by  virtue  of  an  act 
which  was  afterwards  declared  unconstitutional.  Irrespective  of 
the  power  granted  by  the  unconstitutional  law,  the  city  council 
had  the  power  under  the  previous  statute  to  enact  the  ordinance. 
Heldy  That  the  mistake  in  reciting  the  power  to  act  did  not 
operate  to  deprive  the  city  council  of  the  power  which  it  actually 
had  under  the  existing  law. 

2.  Taxation:  Tai^  Suit:  Pueadino.    In  an  action  under  the  scavenger 
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law  for  tho  collection  of  delinquent  city  taxes,  the  presumption 
is  that  the  tax  was  legally  levied  and  assessed,  and  the  burden 
is  upon  the  defendant  to  plead  and  prove  affirmatively  facts 
showing  tho  lack  of  authority  upon  the  part  of  the  city  author- 
ities to  levy  the  tax. 

3.  Cities:  Incobforation:  Annexation  of  Tebritoby:  Ck>ixATEaiAi«  At- 
tack. Where  the  existence  of  a  municipal  corporation  is  not 
questioned  by  the  state,  it  cannot  be  brought  in  issue  by  a  private 
individual  in  a  collateral  proceeding,  nor  can  the  validity  of 
annexation  proceedings  be  tested  in  such  a  suit,  where  the  evi* 
(evidence  shows  acquiescence  in  the  proceedings  and  the  payment 
of  taxes  levied  by  the  corjwration  for  several  years. 

Appeal  from  the  district  court  for  Caafe  county :  Paul 
Jessbn,  Judge.  Former  judgment  of  reversal  vacated  and 
judgment  of  district  court  affirmed. 

A,  L.  Tidd,  W.  G.  Ramsey  and  Matthew  Oering,  for 
appellants. 

0.  A,  Raids  and  H.  D.  Trams,  contra. 

LEnrroN,  J. 

The  facts  are  stated  in  the  first  opinion  by  Mr.  Com- 
missioner Albert,  78  Neb.  703.  In  that  opinion  it  is  said : 
"The  amendatory  act  of  1885,  under  which  the  city  at- 
tempted  to  extend  its  limits  by  ordinance  so  as  to  include 
defendant's  land,  conferred  no  authority  to  annex  adjacent 
territory  by  ordinance,  and,  as  there  was  no  valid  law  then 
in  force  conferring  such  authority,  the  attempted  annexa- 
tion was  unauthorized,"  and  the  conclusion  is  largely  based 
upon  this  premise.  On  rehe^iring  our  attention  has  been 
called  to  the  fact  that  at  the  time  the  annexation  ordinance 
was  passed  the  act  of  March  2,  1881  (laws  1881,  ch.  23), 
was  in  force,  providing  for  the  annexation  of  property 
contiguous  to  the  corporate  limits  of  cities  such  as  Platts- 
mouth.  This  act  provides  in  substance  that,  whenever 
the  owner  or  owners  and  inhabitants,  or  a  majority  thereof 
in  numbers  or  value,  of  any  territory  lying  contiguous  to 
the  corporate  limits  of  any  city  or  village,  whether  the 
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territory  be  subdivided  or  remains  unsubdivided,  desire  to 
annex  the  territory  to  any  city,  they  shall  cause  an  ac- 
curate plat  to  be  filed  in  the  office  of  the  city  clerk,  with 
a  written  request  for  the  annexation.  The  city  council 
at  the  next  regular  meeting  shall  vote  upon  the  ques- 
tion of  annexation,  and  if  a  majority  vote  for  annexa- 
tion an  ordinance  shall  be  prepared  and  passed  de- 
claring the  annexation,  and  a  certified  map  and  c*opy  of 
the  ordinance  shall  be  filed  and  recorded  in  the  office  of 
the  county  clerk  or  recorder  of  the  county.  Thereupon 
the  annexation  shall  be  deemed  complete.  The  power  to 
act,  therefore,  was  granted  to  the  city  authorities  and 
existed  at  the  time  of  the  passage  of  the  ordinance  of  an- 
nexation. The  ordinance  recited  that  it  was  passed  by 
virtue  of  an  act  passed  in  1885,  which  act  was  void. 
City  of  Plattsmouth  v.  Murphy,  74  Neb.  749.  But  the  mis- 
take in  reciting  the  power  to  act  did  not  operate  to  de- 
prive the  city  council  of  the-  power  which  it  actually 
possessed  under  the  existing  law.  Dchimater  v.  City  of 
Chicago,  158  111.  575.  The  recital  was  unnecessary  and 
may  be  disregarded  as  surplusage. 

Upon  whom  is  the  burden  of  proof  in  this  case?  The 
petition  is  made  by  the  statute  (Ann.  St.,  sec.  10651), 
prima  fade  evidence  that  all  the  statutory  requirements 
with  reference  to  the  levy  and  assessment  of  the  taxes 
have  been  complied  with,  and  the  burden  is  placed  upon 
the  person  seeking  to  escape  from  the  payment  of  the  taxes 
levied  to  show  wherein  they  are  not  properly  chargeable. 
The  defendant  relies  upon  the  invalidity  of  proceedings 
taken  to  include  his  property  within  the  limits  of  the 
municipal  corporation  to  escape  the  payment  of  city 
taxes.  If  the  action  were  quo  warranto,  brought  by  the 
attorney  general  on  behalf  of  the  state  to  inquire  into  the 
validity  of  the  incorporation,  the  burden  of  proof  would 
be  upon  the  respondents.  State  v.  Davis,  64  Neb.  499. 
But  this  case  is  not  of  that  nature.  In  an  injunction  suit 
to  prevent  the  collection  of  a  tax,  or  in  a  proceeding  such 
as  this  looking  to  the  same  result,  the  presumptions  are 
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all  in  favor  of  the  authority,  validity  and  regularity  of  the 
action  of  the  city  authorities,  and  their  lack  of  the  same 
must  be  affirmatively  shown.  The  passage  of  the  ordi- 
nance of  annexation  is  presumptive  proof  of  the  existence 
of  the  statutory  prerequisites.  Tierncy  v.  Cornell,  3  Neh. 
267.  It  is  incumbent  on  the  defendant,  therefore,  to  plead 
and  prove  the  lack  of  authority  to  act  on  the  part  of  the 
officers  of  the  city.  The  general  rule  is  that  parties  will 
not  be  permitted  to  attack  collaterally  the  incorporation 
of  a  city  or  village,  or  the  manner  in  which  adjoining 
property  has  been  annexed  thereto.  This  principle  has 
been  followed  and  applied  by  this  court  in  the  following 
cases:  South  Platte  Land  Co.  v.  Buffalo  County,  15  Neb. 
605;  McClay  v.  City  of  Lincoln.  32  Neb.  412;  County  of 
Lo/ficastcr  v.  Rush,  35  Neb.  120;  State  v.  DimomL  44  Neb. 
154;  Sage  v.  City  of  Plattsmouth,  48  Neb.  558.  It  is 
pointed  out  in  the  latter  case  that  some  importance  was 
attached  in  the  decisions  in  the  former  cases  to  the  length 
of  time  during  which  the  owners  of  laud  had  acquiesced 
in  the  proceedings,  but  this  did  not  affect  the  general 
principle  that  the  proper  method  in  which  to  question  the 
validity  of  the  incorporation  was  by  a  direct  proceeding 
in  qiw  warranto.  Some  expressions  in  the  case  of  Chicago, 
B.  &  Q.  R,  Co.  V.  City  of  Nebraska  City,  53  Neb.  453,  seem 
to  be  in  conflict  with  the  rule  announced  by  all  the  pre- 
ceding cases  in  this  court,  and  none  of  them  is  mentioned 
in  that  opinion.  In  that  opinion  it  is  said:  "Wliere  the' 
statute  points  out  the  mode  of  pixjcediire  for  the  extension 
of  the  boundaries  of  a  city,  the  same  must  be  substantially' 
followed,  else  it  will  be  of  no  validity/'  and  it  is  said  in 
the  opinion,  in  substance,  that  one  of  the  facts  necessary 
to  jurisdiction  had  not  been  affirmatively  shown  to  exist. 
An  interesting  question  is  prescmted  as  to  whether  these 
cases  are  directly  in  conflict,  and,  if  so,  as  to  which  an- 
nounces the  better  doctrine.  A  somewhat  extended  ex- 
amination of  the  cases  cited  in  the  briefs  of  counsel,  and 
of  a  number  of  other  cases,  shows  that  the  holdings  of  the 
American  courts  are  not  entirely  in  harmony  as  to  the 
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wisdom  and  propriety  of  allowing  collateral  attack  to  be 
made  upon  the  validity  of  the  acts  of  municipal  corpora- 
tions in  annexing  territory.  The  cases  seem  to  fall  into 
several  classes:  First,  a  few  hold  as  the  Nehraska  Viiji 
case  does,  that  in  the  absence  of  any  one  of  the  jurisdic- 
tional prerequisites  the  act  of  the  city  council  in  aunexinj* 
territory  is  void,  and  that  it  can  be  attacked  collaterally 
by  an  injunction  proceeding,  and  at  the  suit  of  a  private 
citizen.  For  ay  the  v.  City  of  Hammond,  142  Ind.  505,  30 
L.  E.  A.  576;  City  of  Indianapolis  v.  McAroy,  86  Ind.  587. 
In  another  class,  the  cases  go  entirely  upon  the  doctrin(^ 
of  laches  and  de  facto  incorporation,  the  idea  being  that, 
where  a  corporation  is  actually  exercising  corporate  pow- 
ers over  certain  territory,  either  by  the  levy  and  collec- 
tion of  taxes  or  other  methods,  and  the  persons  living 
thereon  have  acquiesced  therein  for  a  long  period  of  time 
— in  the  reported  cases,  varying  from  four  to  thirteeii 
years — a  private  individual,  by  reason  of  his  acquiescence' 
and  laches,  will  not  be  permitted  to  attack  the  incorpora- 
tion collaterally  and  contend  that  the  incorporation  is  not 
valid.  Of  these  cases  are  Kuhn  r.  City  of  Port  Townsend, 
12  Wash.  605;  State  v.  Henderson,  145  Mo.  329;  School 
District  v.  State,  29  Kan.  57;  State  v.  City  of  Pierre,  15 
S,  Dak.  559 ;  Coe  v.  Gregory,  53  Mich.  19 ;  McCain  v.  City 
of  Des  Moines,  128  la.  331 ;  Mendenhall  v.  Burton,  42  Kan. 
570.  Another  class,  of  which  an  example  is  State  r. 
Leatherman^  38  Ark.  81,  go  further,  and  hold  that,  even 
where  the  incorporating  body  possessed  no  jurisdiction 
and  the  order  was  void,  still  laches  and  delay  will  render 
an  attack  upon  the  same  ineffective,  even  by  proceedings 
in  the  nature  of  quo  warranto,  and  that  "the  state  hersel  f 
may,  by  long  acquiescence,  and  by  the  continued  recog- 
nition through  her  own  officers  *  *  *  be  precludcHl 
from  an  information  to  deprive  it  of  franchises  long  ex- 
ercised in  accordance  with  the  general  law."  See,  also. 
State  V.  Des  Moines,  96  la.  521,  and  authorities  cited. 
In  still  another  class,  the  element  of  time  appears  to  be 
thought  immaterial,  it  being  considered  that  the  public 
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may  be  decoivinl  by  a  df  facto  orgjauization,  as  well  the 
day  after  its  (*oni])letion  as  a  long  time  thereafter.  Coler 
V.  Divight  iichool  ToHUHhip,  3  N.  Dak.  249,  and  ca«es 
cited. 

Many  of  these  cases  are  cases  involving  the  collection  of 
taxes,  but  collatiral  attack  on  municipal  corporations 
is  sometimes  attemptinl  in  otlier  cases,  such  as  in  actions 
to  enforce  municipal  ordinances,  in  injunctions  to  restrain 
corporate  otttcers  from  alleged  ilh^gal  action,  or  in  man- 
damus proccHHlings  to  compel  official  action.  An  instance 
of  the  latter  class  is  State  v.  Whitney,  41  Neb,  613.  This 
was  an  application  for  a  writ  of  mandamus  to  compel  cer- 
tain citv  officers  to  canvass  the  vote  of  relator  for  the 
office  of  councilman  of  the  city  of  Alma.  The  defendants 
denied  that  Alma  was  a  city,  but  allegcMl  that  it  was  a 
village  having  less  than  the  necessary  number  of  inhabit- 
ants to  constitute  it  a  city  of  the  second  class.  It  had, 
however,  been  acting  as  such  a  citv.  It  was  held :  "NYhere 
the  existence  of  a  municipal  corporation  is  not  questioned 
by  the  state  it  cannot  be  put  in  issue  by  a  private  indi- 
vidual in  a  collateral  proceeding."  To  the  same  effect  are 
Oshorn  v.  Village  of  OaldamU  49  Neb.  340;  Cleveland,  C, 
G.  d  St.  L.  R.  Co,  V.  Dunn,  63  111.  App.  531.  The  authori- 
ties upon  all  branches  of  this  (juestion  are  collected  in 
two  recent  text  books:  McCiuillin,  Municipal  Ordinances, 
sec.  349,  and  note,  and  1  Abbott,  Municipal  Corporations, 
sec.  32,  and  note.  In  the  latter  work  it  is  said :  "The  rule 
of  law  invariably  is  that  the  state  alone  can  question  the 
right  of  the  public  corporation  to  exist  and  perform  its 

duties  and  exercise  its  rights,  and  then  in  a  proceeding 
brought  for  that  purpose.    And  also  that  the  question  of 

legal  corporate  existence  cannot  be  raised  in  a  case  or 
proceeding  as  collateral  to  the  main  issue  or  through  col- 
lateral attack."  So,  also,  it  is  said  by  Judge  Oooley  in 
his  work  on  (Constitutional  Limitations  (5th  ed.),  p.  *254 : 
"In  proce(Hlings  where  the  question  whether  a  corporation 
exists  or  not  arises  collat(»rally,  the  courts  will  not  i)ermit 
its  corporate  character  to  be  questioned,  if  it  appears  to 
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be  acting  under  color  of  law,  and  recognized  by  the  state 
as  such."  This  is  the  doctrine  which  has  been  adopted 
bv  this  court. 

The  evidence  offered  by  the  defendant  shows  that  he 
never  requested  nor  consented  to  the  annexation  of  his 
property  to  the  city  of  IMattsniouth,  but  the  answer  does 
not  all(*ge,  and  the  ]>roof  fails  to  sliow,  tliat  "a  re^iuest  in 
writing,  signed  by  a  lunjority  of  th(»  prop(Tty  owners  and 
inhabitants  in  numbers  and  value  of  the  territorv  de- 
scribed  in  the  plat,''  had  not  been  filed  in  the  office  of  the 
city  clerk,  and  there  is  alju)  a  lack  of  ph^ailing  and  proof 
that  a  certified  map  and  copy  of  the*  ordinance  were  not 
filed  in  the  office  of  the  coiiiitv  clerk  of  Cass  countv.  In 
the  absence  of  evidence  to  show  that  these  requirements 
of  the  law  were  not  complied  with,  the  presumptitm  of 
regularity  applies.  Ev(»n  under  the  doctrine  of  the  Nc- 
hra^ska  Citf/  case,  it  is  only  in  the  absence  of  a  step  which 
is  held  to  be  jurisdictional  that  a  collateral  attack  can  be 
made  upon  the  annexation.  The  city  council  had  power 
to  pass  the  ordinance  of  annexation  if  certain  conditions 
were  complied  with,  and  there  is  no  affirmative  proof 
that  these  conditions  were  not  perfornunl.  Further,  the 
defendant  is  plaiiilv  guilty  of  laches.  He  paid  the  city 
taxes  from  188(S  to  1894,  inclusive,  and  has  taken  no  steps 
to  question  the  validity  of  the  incorporation,  though  the 
ordinance  was  jiassed  10  years  ai»().  If  the  defendant  de- 
sired to  contest  the  validity  of  the  annexation  of  his  prop- 
erty to  the  city,  he  should  have  done  so  long  ago.  IStrofiscr 
r.  bit 9/  of  Fait  M'ai/ur,  100  Ind.  443. 

The  former  opinion  went  upon  the  theory  that  the  an- 
nexation proceedings  were  not  merc^ly  (h^fective  and  void- 
able, but  ultra  vires  and  void,  and  followed  the  Nebraska 
City  case.  It  is  now  obvious  that  an  act  of  the  legislature 
was  then  in  force  which  gave  the  city  council  power  and 
authority  to  annex  property  to  the  city  of  Plattsmouth  by 
ordinance  when  certain  conditions  had  been  performed, 
and  it  is  not  affirmatively  shown  that  these  prerequisites 
had  not  been  complied  with. 
5 
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Fop  these  reasons,  as  well  as  for  the  reason  that  the 
annexation  proceedings  are  not  subject  to  collateral  at- 
tack 19  years  afterwards  in  a  private  action  resisting  the 
payment  of  taxes,  the  former  judgment  is  set  aside  and 
the  judgment  of  the  district  court  affirmed. 

Judgment  accordingly. 


Westeun  Union  Telegraph  Company,  appellant,  v. 

DoDGB  County,  appellee.* 

Filed  November  9,  1907.    No.  14,922. 

1.  Taxation:  Telegraph  Companies:  Assessment.  In  assessing  the 
property  of  a  telegraph  company  having  property  in  more  than 
one  state,  the  value  of  the  whole  property  as  an  entirety  should 
be  considered,  and  the  relation  which  the  value  of  the  property 
in  the  taxing  district  under  consideration  bears  to  the  value  of 
the  entire  property  should  also  be  considered. 

2, :  :   .     In  arriving  at  the  value  of  the  property 

of  a  telegraph  company  in  a  taxing  district,  the  total  gross  and 
net  receipts  of  the  system  as  a  whole,  as  well  as  in  the  particular 
district,  may  be  considered,  and  so  also  may  the  amount  of  the 
company's  stock  and  bonds  and  the  market  value  thereof. 

3.  :  BoABD  OF  Equalization:  Evidence.    Equalization  boards  of 

a  taxing  district  may  obtain  information  of  the  value  of  the 
taxable  property  under  consideration  from  the  beet  and  most 
reliable  source  at  their  command,  and  the  strict  rules  of  evidence 
applied  by  the  courts  in  ordinary  cases  are  not  applicable  to  the 
evidence  offered  or  received  by  such  boards.  The  district  court 
on  appeal  may  receive  proof  of  any  pertinent  fact  tending  to 
show  the  value  of  the  property. 

4.  Evidence  examined,  and  held  sufficient  to  sustain  the  finding  of 

the  district  court 

Appeal   from   the   district   court   for  Dodge   county: 
James  G.  Reeder,  Judge.    Affirmed. 

•  Rehearing  allowed.    See  opinion,  p.  23,  post 
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Courtright  &  Sidner,  for  appellant 
John  W.  Graliam,  contra. 

DUFI  IE,  C. 

The  AVestern  Union  Telegraph  Company  made  a  return 
to  the  county  assessor  of  Dodge  county  showing  the  actual 
value  of  its  property,  including  franchisees,  in  said  county 
on  the  1st  day  of  April,  1905,  to  be  Jf9,281.20,  and  assessed 
valuation  f  1,856.24.  The  actual  valuation  was  raised  by 
the  board  of  supervisors  to  $46,406  after  a  hearing  at 
which  the  company  was  represented.  Thereupon  the  com- 
pany appealed  from  the  action  of  the  board  to  tlie  district 
court.  Upon  the  trial  the  court  fixed  th(»  actual  value  of 
said  property  at  f54  a  wire  mile,  or  |40,500  for  the  cuitire 
property.  From  this  finding  and  judgment  of  the  district 
court  the  company  has  appealed. 

The  court  found  specially,  first,  that  the  appellant  has 
80  miles  of  pole  lines  and  750  miles  of  wire  in  Dodge 
county;  second,  that  there  are  1,200,000  miles  of  wire  in 
the  United  States  owned  by  app(41ant,  and  that  the 
average  value  throughout  the  United  States  is  |54  a 
wire  mile,  including  franchises;  third,  that  the  gross 
earnings  of  said  system  in  Nebraska  from  all  sources 
are  flO.50  a  wire  mile,  and  the  net  earnings  for 
said  system  in  said  state  are  |1.36  a  wire  mile;  fourth, 
that  the  value  of  the  tangible  property  of  appellant  in 
Dodge  county  is  |12,850 ;  fifth,  that  the  actual  value  of  a])- 
pellant's  property  in  Dodge  county  subject  to  taxation, 
including  franchise  value,  should  be  $54  a  wire  mile,  or 
$40,500.  It  is  insisted  by  appellant  that  as  the  value  of 
its  tangible  property  in  Dodge  county  is  but  $12,850,  or 
$17.13  a  wire  mile,  that  the  difference  between  this  sum 
and  $54  a  wire  mile  was  fixed  by  the  court  as  the  franchise* 
value  of  plaintiff's  property.  We  cannot  agree  that  this 
is  entirely  tnie.  The  court,  in  arriving  at  the  value  of  ap- 
pellant's property,  took  evidence  showing  the  value  of  its 
stock  and  bonds,  and  this  showed  the  average  value  per 
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l)ole  mile  of  the  caitire  system  to  be  $610.17.    Second,  evi- 
dence was  taken  of  the  net  earnini^s  of  the  company.    This 
showed  the  average  value  per  pole  mile  capitalized  on  a 
4  per  cent,  basis  to  be  $989.15;  on  a  5  per  cent,  basis, 
$791.32;  (m  a  G  i)er  cent,  basis,  $059.43.     Evidence  was 
also  taken  of  the  asset  or  cost  value  of  all  appellant's 
property  embraced  in  its  whole  system.    This  showed  the 
average  value  per  pole  mile  to  be  $085.31,  and  the  cost 
value  per  pole  mile  of  its  system  in  the  United  States, 
including  cable  and  foreign  lines,  makes  the  average  value 
per  wire  mile  in  the  United  States  $54.     If  either  or  all 
of  these  methods  were  proper  in  arriving  at  the  value  of 
appellant's  property  in   Dodge  county,   the  first  system 
would  give  for  80  pole  miles,  at  $610.17  a  mile,  a  gross 
valuation  of  $48,813.60.    The  second  method  would  give  a 
i;ross  valuation  of  $52,754.40.     The  third  method  a  gross 
valuation  of  $54,824.80 ;  and  the  fourth  method  750  wire 
miles,  at  $54  a  mile,  gives  a  gross  valuation  of  $40,500,  or 
the  sum  found  by  the  court.   Section  10477,  Ann.  St.,  pro- 
vides that  the  gross  receipts  of  express,  telegraph  and 
telephone  companies  shall  represent  the  franchise  value 
of  such  companies,  which  shall  not  be  otherwise  assessed. 
This  ju'ovision  of  the  statute  was  held  unconstitutional 
in  Wcsfrni  Vnion  T.  Co,  i\  City  of  Omaha,  73  Neb.  527, 
and  the  assessing  authorities  are  now  driven  to  some  other 
mi^thod  of  ascertaining  franchise  values.   It  has  long  been 
the  rule,  not  only  here,  but  elsewhere,  that  in  assessing 
railroad  and  telc^graph  property  the  entire  property  of  the 
company  is  to  be  taken  into  consideration.     In  State  r. 
Sarafj(\  65  Neb.  714,  it  is  said:  "In  assessing  railroad  and 
t(4egraph  property,  it  is  the  duty  of  the  state  board  of 
e(|ualization  to  secure  all  reasonable  and  necessary  reli- 
able information  relative  to  the  value  of  the  entire  prop- 
(*rty  of  each  corporation  assessed,  and  assess  such  property 
as  a  unit  or  as  one  property.     ♦     ♦     ♦     >Vhere  railroad 
and  telegraph  properties  arc*  situated  in  more  than  one 
state,  it  is  necessary  to  cou^icb^r  and  determine  the  value 
of  the  whole  property,  whertnc^r  sitTiatcnl,  as  an  entirety, 
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and  then  deterniine  what  proportion  of  the*  wliolo  prop(Ttv 
is  situated  and  used  in  this  state  and  subject  to  taxation 
therein ;  the  relation  such  ijart  bears  to  tlic^  whole  property 
as  to  its  value*  being  the  basis  (m  which  the  assessment 
is  to  be  made.  The  market  value  of  tlu*  stocks  and  bonds 
of  a  railroa<l  corporation  is  an  important  factor,  with 
other  p<M*tinent  informaticm,  by  which  to  determine  the 
fair- cash  value  of  the  prop(»rty  assc^ssed  which  is  repre- 
sentee! by  such  stocks  and  bonds.  The  earnin<>:s  of  a  rail- 
road company  is  eviden(*e  of  a  most  important  character 
in  det(  rmining  the  true  vnlue  of  th<»  property  fnmi  which 
the  earniiu!:s  accrue,  and  is  one  of  the  cliief  eleiiHmts  which 
*j!:ive  valu(^  to  tlie  property,  and  sliordd  be  considercHl  in 
determining  the  value  for  assessment  purposes  of  the  en- 
tire properiy  which  is  assessed." 

From  the  above  quotation  it  will  be  seen  that  the  value 
of  the  entire*  property  considerenl  as  a  wliol(%  the  value  of 
its  stock  and  bonds  and  the  amount  of  it*s  earnings,  should 
be  considered  in  arriving  at  the  value  of  the  property.  It 
is  true  that  no  expert  who  had  knowledge  of  the  value  of 
appellant's  entire  prop(*rty  testified  upon  the  trial,  but 
an  expert  accountant  was  called,  who  gave  a  statement 
of  the  amount  and  value  of  the  stock  and  bonds  of  the 
appellant  corporation  on  April  1,  1905,  basing  his  compu- 
tation upem  figures  taken  from  Poor's  Manual  and  other 
standard  publications.  Objection  Is  made  to  this  upon 
the  gi'ound  that  such  evidence  was  incompetent.  Assess- 
or and  equalization  boards  must  act  upon  the  best  and 
most  reliable  information  at  their  conuuand.  Poors 
Manual  is  resorted  to  by  the  commercial  world  as  an 
authority  upon  the  amount  and  value  of  the  stocks  and 
bonds  of  the  several  leading  corporations  in  this  country, 
and  whatever  is  good  evidence  for  those  dealing  in  such 
stocks  and  bonds  cannot  be  regarded  as  either  immaterial 
or  incompetent  for  the  taxing  authorities  to  act  upon. 
Boards  of  equalization  are  not  governed  in  theMr  investi- 
gation of  the  values  of  taxable  property  by  the  strict  rules 
of  evidence  applied  by  courts  of  laAv  in  the  trial  of  ordi- 
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nary  cas(\s,  and  upon  appeal  from  their  findings  the  court 
may  rec(Mve  evid(*nce  of  any  pertinent  fact  tending  to 
show  the  true  value  of  the  property.  On  April  1,  li)f)3, 
the  W(^t(»rn  Union  Telegraph  Company  filed  with  the 
auditor  of  state  a  report  of  the  taxable  value  of  its  prop- 
erty in  Dodge  county.  This  is  the  last  report  of  values 
made  by  the  company  previous  to  the  return  made  to  the 
assessor  of  Dodg(»  county,  and  it  shows  77.69  pole  miles, 
of  the  value  of  |J),376.90.  To  the  introduction  of  this  re- 
port the  ai>penant  objected,  and  it  now  insists  that  the 
evidence  is  incompetent.  We  think  the  presumption  must 
obtain  that  the  physicitl  condition  of  appellant's  property 
in  Dodge  county  was  not  allowed  to  deteriorate  between 
1903  and  1905,  and  certainly  its  value  as  an  income  pro- 
ducer has  not  d(»preciated  during  the  past  two  or  thrc^ 
years  of  commcTcial  activity  which  has  pervaded  the  whole 
country.  It  is  so  well  known  that  the  courts  of  the  state 
will  take  judicial  notice  of  the  fact  that  previous  to  the 
enactment  of  our  present  revenue  law  the  assessed  value 
placed  on  taxable  property  was  many  times  below  its 
actual  value.  Under  our  present  system  the  true  actual 
value  is  returned,  and  20  per  cent,  of  this  is  taken  as  the 
assessed  value.  Twenty  per  cent,  of  the  actual  value  found 
by  the  court  in  the  case  under  consideration  would  place 
the  assessed  or  taxable  value  of  the  appellant's  property 
in  Dodge  (!Ounty  at  about  the  figure  placed  upon  it  by 
appellant's  officers  in  1903.  This  evidence,  while  not  of 
the  most  satisfactory  character,  had  some  tendency  to 
show  the  taxable  value  of  the  property  in  the  estima- 
tion of  the  offi(*ers  of  the  company  and  was  properly  ad- 
mitted. 

Aside  from  this,  we  cannot  say  that  the  value  fixed  by 
the  court  is  not  fair  and  just.  It  may  be  true  that  there 
are  many  milc^  of  the  lines  o^vned  by  the  company  of 
greater  value  physically  and  as  an  income  producer  than 
the  same  number  of  miles  in  Dodge  county.  At  the  same 
time  there  must  be  as  great  or  a  greater  number  of  miles 
of  much  less  value,  and  we  cannot  say  that  the  board  of 
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oqualization  or  the  court  did  not  arrive  at  a  correct  de- 
termination in  placing  the  value  at  that  figure  it  did. 

Discovering  no  reversible  error  in  the  record,  we  recom- 
uiend  an  afflruiance  of  the  judgment. 

Epperson  and  Good,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 

The  following  opinion  on  rehearing  was  filed  July  17, 
1908.    Former  judgment  of  affirmance  adhered  to: 

1.  Taxation:  Telegraph  Compaxies:  Assessment.  The  net  earnings 
of  a  telegraph  company  for  a  single  year  standing  alone  is  not 
a  proper  criterion  by  which  to  determine  the  actual  value  of  its 
telegraph  system. 


2.  :   :   The  Income  derived  from  messages  sent 

from  and  received  at  stations  in  a  given  district,  which  com- 
prises  only  a  part  of  a  great  telegraph  system,  is  not  the  proper 
measure  of  the  gross  earnings  of  that  part  of  the  system  within 
the  district,  where  the  lines  within  the  district  are  used  for  the 
transmission  of  messages  having  neither  origin  nor  destination 
in  the  district 

S. :  :  .  The  fact  that  the  net  earnings  of  a  tele- 
graph company  are  13  per  cent,  of  its  gross  earnings  does  not 
Justify  the  conclusion  that  the  net  earnings  of  a  particular 
district,  comprising  only  a  part  of  the  telegraph  system,  are  but 
13  per  cent  of  the  gross  earnings  of  such  part  of  the  system,  in 
the  absence  of  evidence  that  the  ratio  of  the  net  ea/nings  to 
the  gross  earnings  within  the  given  district  is  the  same  as  that 
for  the  entire  system. 

4.  Evidence:  Boabd  of  Equauzation  :  Pbesumption.    The  presumption 

obtains  that  a  board  of  equalization  has  faithfully  performed  its 
official  duties,  and  that  in  making  an  assessment  it  acted  upon 
sufficient  competent  evidence  to  justify  its  action. 

5.  Taxation:  Boabd  op  Equauzation:  Appeal:  Bubden  of  Pboof.  Where 

a  taxpayer  appeals  from  the  action  of  the  board  cf  equalization 
in  fixing  the  value  of  his  property  for  taxation,  the  burden  is 
upon  the  appellant  to  show  that  the  action  of  the  board  is 
erroneous. 

6.  Former  opinion  in  this  case,  ante,  p.  18,  adhered  to. 
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Tins  is  a  rehearing  of  the  case  reported  ante,  p.  18.  The 
appellant  in  asking  for  the  rehearing  acquiesced  in  all 
the  principl(\s  of  law  laid  down  in  the  former  opinion,  but 
contendcxl  that  this  court,  as  well  as  the  district  court, 
erred  in  applying  the  law  to  the  facts  as  disclosed  by  the 
record.  The  district  court  found  that  the  appellant  had 
80  miles  of  pole  lin(\s  and  750  miles  of  wire  in  Dodge 
county;  that  it  had  1,200,000  miles  of  wire  in  the  United 
Stat(^,  and  that  the  average  value  throughout  the  United 
States  was  |54  a  wire  mile,  including  francliise;  that  the 
gross  earnings  of  the  system  in  Nebraska  were  $10.50  a 
wire  mile.  It  also  founrl  the  value  of  the  tangible  property 
of  the  ai)pellant  in  Dodge  county  was  $12,850,  and  that 
the  actual  value  of  appellant's  property  in  Dodge  county, 
subject  to  taxation,  including  franchise  value,  was  fr>4 
a  wire  mile,  or  |40,500.  Appellant  complains  only  of  the 
finding  which  fixed  the  value  of  its  lines  in  Dodge  county 
at  $40,500,  or  $54  a  wire  mile,  and  contends  that  the  evi- 
dence does  not  warrant  this  finding.  It  furth<*r  contends 
that  the  evidence  does  not  warrant  the  finding  of  the 
value  of  the  Dodge  county  lines  to  exceed  $22  a  wire  mile. 
The  evidence  show^s  the  gross  and  net  earnings  of  the  en- 
tire system  in  the  United  States  to  be  $24  and  $3.24,  re- 
spectively, a  wire  mile,  and  that  the  earning  capacity  of 
the  lines  in  Dodge  county  is  a  fair  average  for  the  state 
of  Nebraska.  Appellant  urges  that,  because  the  earnings 
per  wure  mile  in  Dodge  county  are  far  below  the  average 
(»arnings  per  wire  mile  for  its  entire  system  in  the  United 
States,  the  court  should  not  have  found  the  value  per  wire 
mile  in  Dodge  county  equf^l  to  the  average  value  per  wirt* 
mile  for  its  entire  system,  but  should  have  found  the  value 
of  the  lines  in  Dodge  county  to  be  in  such  proportion  to 
the  av(»rage  value  per  wire  mile  of  the  whole  system  as  the 
net  earnings  of  the  Dodge  county  lines  bore  to  the  average 
net  earnings  per  wire  mile  for  the  system  as  an  entirety. 
The  evidence  shows  the  value  of  the  tangible  property  of 
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the  appellant  in  Dodge  county  to  be  a  trifle  over  |17  a 
wire  mile,  and  the  district  court  in  fixing  the  actual  value* 
at  f54  a  wire  mile  clearly  included  m^arly  |37  a  wire  niih* 
as  representing  the  value  of  the  intangible  property.  Th(* 
record  is  barren  of  any  fact  which  would  show  the  value 
of  the  tangible  property  of  app(*llant's  entire  system  in 
the  United  States.  AVe  are  unable  to  ascertain  from  the 
record  what  is  the  value  of  its  tangible  property  for  the 
(mtire  system  per  wire  mile,  or  what  proportion  of  the 
value  of  its  entire  system  is  represented  by  tangible,  or 
what  proportion  l)y  intangible,  propc^rty.  We  cannot  say 
whether  the  proportion  of  tangible  property  in  Nebraska 
is  greater  or  less  than  in  the  entire  system.  Appellant's 
argument  that  its  property  was  overvalued  by  the  district 
court  rests  largely  upon  one  factor,  namely,  that  the  al- 
leged net  earnings  i>er  wire  mile  in  Nebraska  are  very 
much  less  than  the  net  earnings  i)er  wire  mile  for  tin* 
entire  system.  If  the  (evidence  established  the  facts  con- 
tended for  by  the  appellant,  we  concede  that  the  factor  of 
i^iirning  capacity  would  be  a  potent  one  in  fixing  the  actual 
value  of  the  lines  in  Nel)raska. 

We  find  ourselves  unable  to  view  the  record  as  does  th(» 
appellant.  In  the  first  place,  the  testimony  as  to  the 
earnings  relates  to  but  a  single  year.  There  are  many 
reasons  which  might  affect  th(>  relative  earnings  of  the* 
ditferent  parts  of  a  vast  telegraph  system,  and  the  earn- 
ings of  each  part  might  vary  from  year  to  year.  The  ex- 
penses of  operation  are  likely  to  vary,  and  the  net  earn- 
ings for  the  entire  system  might  be  very  small  for  one 
year  and  large  the  next.  A  particular  district  might  show 
a  loss  for  one  year  and  a  large  profit  for  the  next.  So 
it  seems  clear  that  the  net  earnings  for  a  single  year 
would  not  be  a  proper  criterion  for  determining  the  value 
of  a  telegraph  system  or  for  a  particular  part  thereof. 
There  is  still  a  greater  obstacle  to  appellant's  contention. 
We  do  not  think  there  is  competent  evidcmce  in  the  record 
from  which  either  tlie  gross  or  net  earnings  of  the  lines  in 
Nebraska  can  be  ascertained.  Appellant's  witness  testified 
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that  the  gross  and  net  earnings  of  the  lines  in  Nebraska 
were  |10.50  and  |1.36,  respectively,  a  wire  mile.      But 
upon  what  does  he  base  this  testimony?    He  obtains  the 
gross  earnings  by  taking  the  income  from  messages  which 
have  been  either  sent  from  or  to  a  station  in  Nebraska. 
No  account  is  taken  of  the  transcontinental  messages 
which  go  over  the  wires  in  Nebraska,  which  have  neither 
origin  nor  destination  in  Nebraska.    We  are  unable  to  say 
that  the  income  from  messages  going  from  or  coming  to 
Nebraska  stations  represents  the  gross  earnings  of  the 
wires  in  Nebraska.    To  illustrate :    Suppose  appellant  has 
a  line  of  poles  carrying  a  dozen  or  more  wires  across  a 
district  in  which  there  is  no  telegraph  station;  the  wires 
may  be  in  constant  use  and  yielding  a  large  profit,  yet, 
according  to  appellant's  theory,  there  would  be  neither 
net  nor  gross  earnings  in  this  district,  because  no  messages 
were  sent  from  or  received  within  the  district.    In  addi- 
tion  to  this,  we  think  it  is  inferable  from  the  evidence  that 
the  witness  in  fixing  the  gross  earnings  for  Nebraska  lines 
took  into  account  only  the  money  received  in  the  stations 
in  Nebraska.    There  is  nothing  in  the  record  to  show  what 
proportion  of  the  messages  sent  from  Nebraska  were  pre- 
paid, nor  what  proportion  of  the  messages  received  were 
collected  for  in  this  state.    Under  these  circumstances,  the 
testimony  of  the  witness  as  to  the  gross  earnings  in  Ne- 
braska was  of  no  practical  value.  .His  testimony  as  to 
net  earnings  presents  a  greater  state  of  chaos.     It  was 
shown  that  for  one  year  the  net  earnings  of  the  entire 
system  were  13  per  cent,  of  the  gross  earnings.    There  is 
no  evidence  to  show^  that  this  proportion  of  the  gross 
earnings  would  be  applicable  to  Nebraska.    Nor  is  there 
anything  in  the  record  from  which  it  can  be  determined 
that  this  percentage  would  hold  good  for  a  series  of  year^?. 
We  think  it  is  apparent  that  the  witness  assumed  that 
the  percentage  for  one  year  was  applicable  for  Nebraska, 
and  used  that  as  a  basis  for  determining  the  net  earnings 
of  the  lines  in  Nebraska  for  one  year.     Appellant  has 
attempted,  therefore,  to  fix  the  net  earnings  of  the  lines  in 
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Nebraska  by  taking  a  certain  percentage  of  the  alleged 
gross  income.  The  gross  income  taken  as  a  basis  is  not 
shown  to  be  correct,  nor  is  the  percentage  shown  to  be 
applicable  to  the  Nebraska  lines.  It  amounts  to  this: 
That  the  witness  has  multiplied  one  error  by  another.  No 
one  will  assume  that  the  result  is  correct. 

Certain  other  facts  disclosed  by  the  record,  while  not 
conclusive,  have  some  persuasive  force  which  tends  to 
sustain  the  findings  of  the  district  court  in  fixing  f54  a 
wire  mile  as  the  value  of  the  system  in  Dodge  county.  It 
is  shown  that  the  average  number  of  wires  per  pole  in  the 
United  States  is  something  less  than  six,  while  in  Dodge 
county  the  number  of  wires  per  pole  averages  a  little  more 
than  nine.  We  think  it  fair  to  assume  that  a  business 
corporation  like  the  appellant  would  not  string  nine  or 
more  wires  to  its  system  of  poles  if  five  or  six  were  sufli- 
(!ient  to  transact  its  business.  If  five  or  six  wires  per  pole 
per  mile  for  the  entire  system  produces  a  net  income  of 
$3.12  a  wire  mile,  it  would  appear  that  a  system  where 
nine  or  more  wires  are  used  would  produce  as  great,  if 
not  a  greater,  income  than  a  system  of  a  less  number  of 
wires  per  pole.  It  may  be  that  the  evidence  in  the  record 
is  not  sufficient  to  affirmatively  show  that  the  value  of 
appellant's  plant  in  Dodge  county  is  $54  a  wire  mile,  as 
found  by  the  trial  court,  but  of  this  the  appellant  is  not 
entitled  to  coin  plain.  The  rule  of  law  seems  to  be  quite 
well  settled  that,  in  the  absence  of  evidence  to  the  con- 
trary, the  presumption  is  that  public  officials  faithfully 
and  legally  perform  their  legal  duties,  and  that  in  making 
an  assessment  the  board  of  equalization  proc(^eded  upon 
sufficient  and  competent  evidence  to  justify  its  action. 
State  V.  Western  Union  T.  Co.,  96  Minn.  13,  and  cases 
there  cited;  State  v.  Savage^  65  Neb.  714.  In  Lancaster 
County  V.  Whedon^  76  Neb.  753,  it  was  held  that,  where  a 
taxpayer  appeals  from  the  action  of  the  board  of  equaliza- 
tion in  the  matter  of  asvsessment  of  property  for  taxation, 
the  burden  is  upon  the  appellant  to  show  that  the  de- 
cision of  the  board  is  erroneous.    It  would  follow  that  the 
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presumption  obtains  that  the  value  fixed  by  the  board  of 
equalization  of  Dodge  county  was  correct,  in  the  absence 
of  evidence  to  the  contrary.  The  burden  of  proof  being 
upon  the  ai>pellant  to  satisfy  the  trial  court  that  the 
board  of  equalization  had  erred  in  fixing  the  valuation  of 
its  pix)perty,  the  appellant  is  not  in  position  to  complain, 
unless  it  has  produced  evidence  to  overcome  the  presump- 
tion. As  the  district  court  fixed  a  lower  valuation  upon 
appellant's  property  than  the  valuation  fixed  by  the  board 
of  equalization,  the  error,  if  any,  was  against  the  appellee, 
and  not  against  the  appellant. 

We  have  been  asked  to  formulate  and  state  a  plan  for 
determining  the  value  of  the  property'  of  telegraph  com- 
panies for  assessment  in  this  state.  The  law  requires  that 
their  property  shall  be  listed  at  its  actual  value,  and,  where 
the  legislature  has  not  formulated  or  fixed  any  plan  by 
which  such  value  may  be  ascertained,  it  would  appear  that 
any  course*  is  open  to  the  parties  interested  to  pursue  any 
plan  and  offer  any  evidence  whereby  the  actual  value  may 
be  determined.  It  is  not  within  the  province  of  the  court 
to  lay  down  or  formulate  any  rule  which  must  be  foUow-ed 
for  the  purpose  of  ascertaining  the  actual  value  for  pur- 
poses of  assessment.  To  do  so  w^ould  be  to  usurp  the 
functions  of  the  legislative  branch  of  the  government. 

The  record  fails  to  disclose  any  error  of  the  district 
court  prejudicial  to  the  appellant.  We  recommend  that 
the  former  opinion  be  adhered  to,  and  that  the  judgment 
of  the  district  court  be  affirmed. 

DUFFiE  and  Epperson,  CO.,  concur. 

By  the  Court:  For  the  reasons  given  in  the  foregoing 
opinion,  the  former  opinion  in  this  case  is  adhered  to,  and 
the  judgment  of  the  district  court  is 

Affirmed. 
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E.  R.  Hitchcock^  appellant,  v.  Valentine  Zink  et  al., 

APPELLEES. 
Filed  November  9,  1907.    No.  14,958. 

1.  Highways:  Lmprovement.     A  public  road  is  for  use  by  the  travel- 

ing public,  and  may  be  improve:!  to  accommodate  footmen,  as 
well  as  those  using  it  for  teams,  wagons  or  other  vehicles. 

2.  '■ — :    Sidewalks.     A  sidewalk  constructed   outside   the   traveled 

way  for  toams,  but  within  the  boundaries  of  the  road,  does  not 
constitute  an  additional  burden  added  to  the  easement  possessed 
by  the  public  in  the  land  over  which  the  road  passes. 

3.  :  .  The  owner  of  the  fee  cannot  complain  that  a  side- 
walk is  being  constructed  along  a  public  road  by  private  parties, 
where  permission  to  build  the  walk  has  been  granted  by  the 
board  of  county  commissioners. 

Appeal  from  the  district  court  for  Jolnisou  countv: 
WiLLLVM  II.  Kelligak,  JtJDGE.     Affirmrd. 

Gcorffc  A,  Adams  and  E.  R.  Hitchcock,  for  a.)i)cllant. 

S.  P.  Davidnon  and  J.  G,  Moore,  contra, 

DUFFIB,  C. 

The  villa{2:e  of  Sterling  is  locates!  npon  the  eastern  part 
of  section  20,  townsliip  6  north,  of  range  9  (»ast,  in  John- 
son county,  Nebraska.  For  more  than  20  years  prior  to 
the  c'ommencement  of  this  action  there  had  l)e(»n  in  use  a 
public  road  running  east  from  the  village  of  Sterling  along 
the  east  and  west  half  section  line  of  section  25,  in  said 
township  and  range,  and  extending  east  for  iik;  •(»  than  two 
miles  from  the  (H)rporate  limits  of  the  villag(\  The  i)lain- 
tiff  and  appellant  is  the  owner  of  the  southeast  (|uarter  of 
the  northwest  quarter  and  the  northeast  (juartc^r  of  the 
southwest  quarter  of  s(H*tion  25;  the  road  before  menti()ne:l 
running  between  these  two  tracts.  A  burial  grountl, 
known  as  the  "Sterling  Cemetery,"  is  locat(Ml  on  tlu^  road 
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just  east  of  the  plaintiff's  north  40,  and  this  cemetery  has 
been  in  use  for  more  than  20  years.  The  road  in  question 
is  the  only  avenue  leading  from  the  village  to  the  ceme- 
tery, and  the  evidence  discloses  that  the  road,  for  a  part 
of  the  distance  between  the  village  and  the  cemetery, 
passes  over  low,  wet  ground,  making  it  inconvenient,  if 
not  impassable,  for  footmen  during  a  wet  or  rainy  period. 
For  the  purpose  of  imijroving  the  road  and  beautifying 
the  cemetery  grounds,  the  ladies  of  Sterling  and  that  vi- 
cinity organized  themselves  into  a  voluntary  association 
(not  incorporated),  and  pr:)cured  from  the  board  of 
county  c*ommissioners  permission  to  build  a  sidewalk 
along  said  road  from  the  corporate  limits  of  the  village 
to  the  west  boundary  line  of  the  cemetery,  on  either  side 
of  said  highway,  and,  if  built  on  the  south  side,  then  north 
across  the  highway  to  the  south  line  of  the  cemetery 
grounds.  Acting  on  this  permission,  the  association  pur- 
chased material,  and  the  defendants,  acting  in  its  behalf, 
were  about  to  comiueuce  the  construction  of  a  sidewalk 
along  the  south  side  of  the  road,  when  the  plaintiff  brought 
this  action,  asking  an  injunction  to  prevent  the  improve- 
ment being  made.  Upon  the  trial  of  the  case  the  plain- 
tiff's petition  was  dismissed,  and  he  has  a',)])eal(Hi  to  this 
court,  alleging  that  the  highway  was  never  established  by 
the  public  authorities  or  by  any  proceedings  of  record; 
that  it  is  a  highway  by  user  only;  that  the  ground  taken 
by  the  walk  is  not,  and  never  w^as,  a  part  of  the  highway, 
never  having  been  used  by  the  traveling  public,  and  never 
dedicated  to  public  use. 

In  this  connection,  it  is  sufficient  to  say  that  in  his  peti- 
tion he  alleges  that  there  is  loinning  through  the  plaintiff's 
land  east  and  west,  and  near  the  center  thereof,  a  public 
highway,  and  that  defendants  have  commenced  grading 
for  and  laying  a  brick  and  stone  sidewalk  "through  said 
land  on  the  south  side  of  said  highway,  and  are  threaten- 
ing to  continue,  and  are  continuing,  to  grade  for  and  build 
said  sidewalk  by  digging  cut^,  building  grades  and  laying 
brick   therein  and  thereon."     Aside  from   the  evidence 
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Hhowing  the  use  of  this  highway  for  20  years  and  more  is 
this  allegation  of  the  petition  distinctly  recognizing  its 
character  as  a  public  road,  and  distinctly  all(*ging  that  the 
walk  complained  of  is  being  laid  "on  the  south  side  of  said 
highway,"  and  that  defendants  "are  digging  cuts,  building 
grades  and  laying  brick  therein  and  thereon."  It  is  clear 
that  the  plaintiff  is  estopped  by  the  allegations  of  his  peti- 
tion from  denying  the  public  character  of  the  road,  or 
claiming  that  the  sidewalk  is  being  constructed  outside  the 
limits  thereof. 

It  is  further  urged  that  defendants  are  building  this 
walk  as  private  individuals  and  in  a  private  capai'ity,  and 
utterly  without  right  or  authority.  The  roads  of  this  stato 
are  under  the  control  and  supervision  of  the  board  of 
county  commissioners  where  located,  an.d  authority  de- 
rived from  such  board  to  make  improvements  in  the  road 
which  better  accommodate  public  travel  is  a  sufficient  de- 
fense as  against  this  claim.  Acting  by  permission  of  the 
county  authorities  having  charge  of  the  road,  the  defend- 
ants must  undoubtedly  be  regarded  as  agents  of  the  county 
in  making  the  improvement,  and  not  as  trespassers  upon 
the  highway. 

It  is  also  said  that  the  walk  obstructs  the  plaintiflf's  in- 
gress and  egress  to  and  from  his  land,  to  his  serious  dam- 
age, and  materially  interferes  with  his  use  thereof.  The 
rule  is  that,  where  an  owner  of  land  dedicates  it  to  the 
public  for  a  road  or  street,  he  impliedly  grants  the  at-- 
tendant  right  to  make  such  use  of  it  as  shall  suitably  fit  it 
for  travel.  Warren  v.  City  of  Grand  Haven,  30  Mich.  24 ; 
City  of  Boston  v.  Richardson,  13  Allen  ( Mass. ) ,  146.  And 
"where  land  is  seized  under  the  power  of  eminent  domain, 
compensation  is  measured  upon  the  theory  that  the  offi- 
cers representing  the  public  may  so  prepare  and  main- 
tain it  that  the  public  may  safely  and  conveniently  use  it 
as  a  passageway."  Elliot,  Itoads  and  Streets  (2d  ed.),  sec. 
465.  A  public  road  is  for  the  use  of  the  public  and  may 
be  used  as  the  public  convenience  requires,  either  as  a  way 
for  footmen  or  for  driving  purposes.    The  statutes  of  our 
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state  require  tbe  public  authorities  to  keep  the  roads  in 
good  repair  and  safe  for  use.  Tliere  is  no  more  objection 
to  the  improvement  of  a  road  for  footmen  than  for  the 
passage  of  vehicles,  and  the  construction  of  a  sidewalk 
along  a  public  road  is  not  an  additional  burden  added  to 
the  easement  which  the  public  liave  acquired  therein.  In 
Ryan  i\  Preston,  69  N.  Y.  Sui>p.  100,  it  was  held  that  a 
bicycle  path  along  a  public  highway  is  not  an  additional 
burden.  And  in  Pillshury  v.  Brown,  82  Me.  450,  9  L.  R. 
A.  94,  the  building  of  a  sidewalk  within  the  limits  of  a 
road  established  by  prescription  was  held  not  to  constitute 
a  trespass.  It  has  also  been  held  that,  if  public  necessity 
or  convenience  reciuires  the  improvement  of  a  highway,  it 
is  immaterial  at  whose  expc^nse  it  is  made.  Pillsbury  v. 
Augusta,  79  Me.  71;  Gay  v,  Uradstrcct,  49  Me.  580.  If  the 
improvement  was  negligently  constructed  to  the  injury 
of  the  plaintiff  or  his  estate,  he  undoubtedly  has  a  remedy 
for  the  Avrong  done  him,  but  he  cannot  maintain  an  in- 
junction against  a  proper  improvement  made  upon  a  pub- 
lic highway.  The  conii)laiut  that  the  walk  obstructs  his 
ingress  and  egress  to  and  from  his  land  is  fairly  met,  we 
think,  bv  the  evidence  to  the  etTect  that  the  walk  is  no  ob- 
struction,  and  the  defendants,  during  the  building  of  the 
walk,  offered  to  construct  crossings  at  such  points  as  the 
plaintiff  might  designate,  which  offer  was  refused  upon 
the  ground  that  defendants  had  no  right  to  construct  the 
walk  and  that  this  action  was  pending  to  enjoin  the  w^ork 
of  construction.  We  have  no  doubt  of  the  right  of  the 
public  authorities  to  improve  the  road  in  the  manner  com- 
plained of,  or  of  permitting  it  being  done  by  other  inter- 
ested parties.  The  walk  is  not  an  obstruction  to  public 
travel,  but  a  great  convenience  to  foot  pass(»ngers.  It  does 
not  constitute  an  additional  burden  upon  the  servient  es- 
tate held  therein  by  the  plaintiff.  He  cannot  complain 
of  the  improvement  made,  and  can  only  insist  that  it  shall 
not  be  done  in  a  negligent  or  careless  manner,  to  his 
injury. 

We  discover  no  error  in  the  action  of  the  district  courr, 
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and  recommend  an  aflarmance  of  tUe  judgment  appealec? 
from. 

Epperson  and  GtoOD,  CC,  concur. 

By  the  Court:   For  the  reasons  stated  in  the  foregoing 

opinion,  the  judgment  appealed  from  is 

Affirmed. 


Lola  M.  Hunt,  appellee,  v.  State  Insurance  Company, 

appellant. 

Filed  November  9,  1907.    No.  14,953. 

1.  Second  Appeal:  Law  of  Case.     The  rules  previously  announced  in 

this  case  {Hunt  v.  State  Ins.  Co.,  66  Neb.  125)  held  decisive  of 
the  questions  now  at  issue. 

2.  Insurance:  Age??ts.    A  local  agent  of  the  defendant  insurance  com- 

pany procured  a  certificate  of  authority  from  the  state  auditor 
before  the  i)ollcy  in  suit  was  issued,  and  was  holding  such  certifi- 
cate at  the  time  the  policy  was  Issued,  but  failed  to  procure  a 
renewal  certificate  of  authority  in  subsequent  years,  but  continued 
to  act  as  the  agent  of  the  defendant  company,  and  the  company 
recognized  him  as  their  agent  and  accepted  all  business  coming 
through  his  agency,  and  never  canceled  his  contract  of  agency. 
Held,  That  the  company  is  bound  by  his  acts  and  conduct  in 
dealing  with  policy  holders. 

Appeal  from  the  district  court  for  Dakota  county :  Guy 
T.  Graves,  Judge.    Affirmed. 

R.  E.  Evans  and  C.  J.  GarloWy  for  appellant. 

T.  F,  Bevington  and  William  P.  Warner,  contra. 

Epperson,  C. 

On  a  former  hearing  this  case  was  remanded  to  the 
district  court  for  a  new  trial.    Hunt  v.  State  Ins.  Co.,  66 
Neb.  125.    A  trial  was  had,  resulting  in  a  judgment  for  the 
plaintiff.    Defendant  appeals. 
6 
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It  is  again  urged  that  the  policy  of  fire  insurance  sued 
on  was  rendered  void  bv  reason  of  a  change  in  the  occu- 
jiancy  of  the  dwelling  house  insured.  ■  Tlie  evidence  now 
before  us  relative  to  the  agent's  km)wledge  of  the  change 
in  the  occupancy  of  the  premises  in  controversy  is  the 
same  as  that  given  at  the  former  trial,  and  this  question 
was  disposed  of  adversely  to  the  contention  of  defendant 
when  the  case  was  before  the  court  on  rehearing.  Reasons 
for  the  conclusion  reached  may  be  found  in  the  opinion  of 
Mr.  Commissioner  Pound,  and  netni  not  be  repeated  here. 

But  defendant  now  contends  that  the  alleged  local  agent 
was  not  the  defendant's  agent  when  the  occupancy  was 
changed,  and  therefore  notice  to  him  was  not  sutftcient  to 
bind  the  defendant.  The  evidence  shows  that  the  auditor 
of  this  state  did  not  issue  a  certificate  to  the  said  agent, 
authorizing  him  to  act  as  such,  subsequent  to  the  year 
1891,  as  provided  by  statute.  The  evidence  shows  that  the 
alleged  agent  issued  the  policy  to  the  plaintiff  in  1891, 
and  continued  soliciting  business  for  the  company  until 
after  the  plaintiff's  loss,  sending  in  notices  of  changes  in 
the  policies  issued  by  him  as  agent,  including  one  indorse- 
ment upon  the  policy  in  question.  We  find,  moreover,  the 
deposition  of  one  of  the  officers  of  the  defendant  campany 
in  which  he  says  that  the  agency  in  controversy  continued 
from  its  inception  (long  prior  to  the  date  of  plaintiff's 
policy)  until  the  agent  removed  from  the  state,  which  was 
after  the  loss  c^omplained  of.  Defendant  recognized  him 
as  its  agent  and  received  the  benefits  of  his  efforts  in  so- 
liciting insurance.  He  was  a  recording  agent  authorized 
to  issue  policies  and  collect  premiums.  It  is  bound  by  his 
acts  and  conduct  to  the  same  extent  that  it  would  be  had 
he  procured  a  certificate  from  the  auditor  for  each  of  the 
years  he  was  so  acting. 

In  1893  plaintitT  leased  the  premises  to  one  Shook,  and 
requested  the  occupant,  Anderson,  to  vacate.  On  August 
23  Anderson  was  engaged  until  about  9  o'clock  P.  M.  in 
removing  his  effects.  The  house  l)urned  a  f(nv  hours  later. 
Shook  was  to  take  possession  as  soon  as  the  house  was 
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vacated.  Defendant  contends  that  the  house  was  vacant 
when  it  burned,  and  thereby  the  policy  was  rendered  void 
by  an  express  provision  to  that  effect.  Anderson  and  his 
wife  were  the  only  witnesses  who  knew  what,  if  any,  of 
their  effects  remained  in  the  house  and  were  burned.  At 
most,  it  appears  that  only  a  few  articles  were  in  or  about 
the  house,  and  these  he  intended  to  remove  the  next  morn- 
ing. Their  testimony  was  not  given  at  the  last  trial,- but 
the  testimony  they  gave  at  the  former  trial  was  read  in 
evidence.  Therefore  the  same  evidence  in  regard  to  their 
removal  from  the  premises  was  before  this  court  when  Mr. 
Commissioner  Pound  said :  "But  there  was  some  dispute 
as  to  whether  the  tenant  had  removed  all  his  effects ;  and 
whether,  under  the  circumstances,  there  was  a  vacancy,  or 
a  mere  temporary  cessation  of  occupancy  until  the  tenant 
was  fully  removed  and  some  one  else  could  be  put  in,  was 
a  question  for  the  jury."  Hunt  v.  State  Ins,  Co.,  supra. 
The  rules  announced  in  the  opinion  referred  to  became  the 
law  of  the  case,  and  we  see  no  reason  for  departing  there- 
from. The  question  was  submitted  to  the  jury  as  this 
court  previously  held  it  should  be. 

Many  errors  are  assigned  which  we  need  not  discuss. 
We  have  carefully  examined  the  record  with  reference  to 
the  assignments  and  find  no  prejudicial  error. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  affirmed. 

DuFPiB  and  Good,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Apfiemed. 
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Homer  H.  Northup  et  al.,  appellees,  v.  Edward  W. 

Bathrick,  appellant. 

Filed  Novembeb  9,  1907.    No.  14,963. 

1.  Pleading:  Verification.    The  verification  of  a  pleading  is  not  Juris- 

.  dlctional,  and  the  failure  to  verify  is  waived  unless  objection  is 
made  before  trial. 

2.  Estoppel:  Principal  and  Agent.    By  correspondence,  plaintiffs,  who 

are  real  estate  broken,  arranged  with  a  landowner  for  a  sale  of 
his  land  to  a  stranger,  and  during  the  negotiation  demanded  a 
certain  sum  as  their  commission,  which,  upon  consummation  of 
the  sale,  was  paid  to  them.  Heldy  That  the  plaintiffs  will  not 
be  heard  to  say  that  they  were  not  the  agents  of  the  vendor. 

3.  Beplevin:  Defenses.     A  replevin  action  against  a  tenant  for  the 

possession  of  grain  due  from  him  as  rent  may  be  defeated  by  a 
showing  that  the  title  and  right  to  possession  is  in  a  third 
person. 

4.  Principal  and  Agent,    An  agent,  having  authority  to  sell  both  real 

and  personal  property  for  a  certain  sum,  cannot,  without  the 
consent  of  his  principal,  take  over  to  himself  the  personal  prop- 
erty upon  receiving  the  authorized  sum  for  the  real  estate. 

Appeal  from  the  district  court  for  Furnas  county: 
Robert  O.  Orr,  Judge.    Reversed. 

W.  S.  Morion,  for  appellant. 

John  Stevens,  Jr.,  contra. 

Epperson,  C. 

Plalntiflfs,  Northup  and  Renie,  were  successful  in  the 
lower  court  in  this  an  action  of  replevin  to  recover  from 
defendant,  Bathrick,  about  800  bushels  of  wheat,  and  the 
latter  appeals. 

In  1905  plaintiffs  were  engaged  in  the  real  estate  busi- 
ness at  Arapahoe,  Nebraska.  J.  W.  Tomblin,  a  nonresi- 
dent of  this  state,  owned  a  farm  of  320  acres  a  few  miles 
from  that  village.    The  defendant  occupied  it  as  tenant. 
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giving  f50  and  one-third  of  the  crop  as  rent.     May  2, 
1905,   plaintiffs   sent    Tomblin    the   following    telegram: 
''>Vhat  is  yonr  best  price  on  half-section  north  of  Arapa- 
hoe?   Can  get  you  thirty  per  acre.     Answer."     Tomblin 
replicHl :    "Sell  thirty-five  per  acre  including  crops.    Half 
on  time  at  seven  if  desired."    Plaintiffs  sold  the  land,  and 
on  May  25  wired  Tomblin:  "We  have  sold  your  farm  at 
thirty-five.     Will  write  you  fully."     Plaintiffs  thereupon 
wTote  Tomblin  explaining  the  terms  of  sale.     The  price 
received  was  $35  an  acre  and  the  crop,  the  purchaser  pay- 
ing f 6,200  in  cash,  and  giving  a  mortgage  for  the  remain- 
der.   The  letter  instructed  Tomblin  to  send  deed,  abstract, 
and  assignment  of  the  lease  either  to  the  plaintiflTs  or  to 
the  First  National  Bank  of  Arapahoe.     The  name  of  th(» 
grantee  was  to  be  inserted  in  the  dei^l  later,  and  the  as- 
signment of  the  lease  was  to  be  in  blank.     In  the  event 
the  papers  were  forwarded  to  the  bank,  the  hank  was  to 
be  directed  to  turn  over  $305  to  the  plaintiffs  as  commis- 
sion when  the  deal  was  closed.     Mav  31  Tomblin  for- 
warded  the  deed,  the  abstract,  and  the  assignment  of  th(» 
lease,  with  a  letter  containing,  among  other  things,  th(» 
following:     "When   sale  is  consummated  you  can  pay 
Northup  and  Keinie  $305.  Com."    This  sum  was  paid  to 
plaintiffs,  and  it  was  understood  by  all  parties  that  $305 
was  the  usual  commission  and  that  plaintiffs  were  en- 
titled to  the  same.    When  the  deal  was  finally  closed,  tht* 
name  of  the  purchaser,  Robert  Goethe,  was  inserted  a>s 
grantee  in  the  deed,  and  the  names  of  plaintiffs  were  in- 
serted as  assignees  of  the  lease.    When  Tomblin  l>ecame 
aware  of  the  fact  that  the  purchaser  of  the  land  was  not 
to  receive  the  benefits  accruing  under  the  lease,  but  that 
all  benefits  were  to  go  to  his  agents,  ^he  plaintiffs  herein, 
he  instructed  the  defendant,  his  tenant  under  the  lease, 
not  to  turn  over  the  rent  to  the  plaintiffs,  and,  upon  de- 
fendant's refusal  to  deliver  one-third  of  the  wheat,  plain- 
tiffs brought  this  action,  with  the  result  as  hereinbefore 

stated. 
1.  It  is  argued  by  plaintiffs  that  the  judgment  should 
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be  affirmed  for  the  reason  that  defendant  failed  to  verify 
his  answer.  The  failure  to  verify  the  pleading  did  not 
oust  the  court  of  jurisdiction.  Johnson  v.  Jones,  2  Neb. 
126;  Dorrington  v.  Meyer ,  8  Neb.  211.  Besides,  tliis  ob- 
jection to  the  answer  was  not  raised  before  trial,  and  can- 
not now  be  considered,    tichwarz  v.  Oppold,  74  N.  Y.  307. 

2.  After  sending  the  telegrams  and  letters  preserved  in 
the  record,  and  receiving  and  acting  upon  Tomblin's  an- 
swers thereto,  and  accepting  the  sum  reiiuested  and  ob- 
tained by  plaintiffs  from  Tomblin  as  commission,  plaintiffs 
will  not  be  heard  to  say  that  there  was  no  contract  of 
iigency.  See  Quertcrmous  v.  Taylor,  62  Ark.  598,  37  S. 
W.  229. 

3.  Neither  can  it  be  claimed  that  defendant  should  be 
rcMjuired  to  surrender  the  property  to  plaintiffs  because 
iiis  landlord  (Tomblin)  did  not  intervene  and  establish  his 
right  to  possession.  The  rule  is  well  established  that  in 
rei)levin  the  plaintiff  must  rely  upon  the  strength  of  his 
own  title,  and  cannot  rely  upon  the  weakness  or  lack  of 
title  of  his  adversary.  8t,  John  v.  Swanhackj  39  Neb.  841; 
Johannson  v.  Miller,  45  Neb.  53;  Herman  v.  Kneipp,  59 
Neb.  208.  Defendant  was  in  possession  of  the  wheat  as 
tenant  of  Tomblin,  and  it  was  competent  for  him  to  chal- 
lenge the  plaintiffs'  title  and  defeat  it  by  showing  title 
and  the  right  of  possession  in  a  third  person.  Sntro  v. 
Hoile.  2  Neb.  186;  Fuller  v.  Brownrll,  48  Neb.  145.   . 

4.  Defendant  seeks  a  reversal  for  the  reason  that  the 
judgment  is  not  supported  by  the  evidence;  that  the  evi- 
dence shows  that  plaintiffs  did  not  in  fact  make  a  sale  of 
the  crops,  but,  under  a  pretense  to  him  that  th6  crops  were 
sold  or  the  rents  assigned,  attempted  to  appropriate  the 
same  to  their  own  use.  No  rule  is  better  settled  than  that 
an  agent  is  n^iuired  to  disclose  to  his  principal  all  the 
information  he  has  touching  the  subject  matter  of  the 
agency,  and  that  his  relation  to  his  principal  forbids  his 
becoming  a  purchaser  thereof  for  his  own  benefit,  in  any 
way,  without  the  full  knowledge  of  the  principal  of  this 
fact.     Jajisen  v.  Williams,  36  Neb.  869,  and  cases  there 
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reviewed  and  approved.  In  Rod  ford  Watch  Co.  t\  Man'h 
fold^  36  Neb.  801,  Mr.  Coniinissioner  Irvine  said :  "The 
evidence  does  not  disclose  anv  fraud  or  even  unfairness  in 
his  (the  agent's)  conduct,  but  such  transactions  upon  the 
part  of  an  agent  are  voidable  at  the  option  of  the  prin- 
cipal without  regard  to  the  existence  of  actual  fraud. 
They  are  voidable,  not  because  there  loas  fraud,  but  be- 
cause there  might  he,  and  because  the  law,  uj)on  grounds 
of  public  policy,  will  not  permit  an  agent  to  assume  a 
position  where  conflicting  interests  will  expose  him  to 
the  danger  of  sacrificing  his  principal  to  himself.  The 
doctrine  extends  to  all  cases  of  agency  with  almost  the 
same  force  as  to  cases  of  trusts,  and  has  been  applied  in 
every  adjudicated  case,  so  far  as  we  are  aware,  to  agents 
for  the  purpose  of  selling  goods  or  land.  It  has  been  held 
to  apply  to  public  sales  as  well  as  private,  and  even  to  an 
agent  empowered  to  sell  at  a  stipulated  price.  The  prin- 
ciple is  well  stated  in  Pomeroy's  Equity  Jurisprudence' 
(2d  ed.)j  sec.  959,  where  a  vast  number  of  authorities  are 
collated."  Mr.  A.  C.  Freeman  has  annotated  this  ques- 
tion in  the  American  State  Reports.  See  authorities  col- 
lected in  his  excellent  note  to  Kimball  v.  Ranneii,  80  Am. 
St.  Rep.  549  (122  Mich.  160).  The  reasons  for  the  doc- 
trine are  stated  by  Ryan,  C,  in  Jansen  v,  WilliamH, 
•HuprGy  and  repetition  here  is  unnecessary.  Under  the  rule 
established  by  the  authorities,  we  are  clearly  of  the  opin- 
ion that  plaintiffs  in  the  case  before  us  should  not  have 
taken  the  assignment  of  the  lease  without  their  princi- 
pal's knowledge  or  consent,  nor  claimed  title  to  the  crop 
which  their  principal  supposed  he  was  s<*lling  to  his 
grantee.  In  fact  the  crop  never  was  sold,  and,  when  the* 
principal  became  aware  of  the  true  situation,  he  was  en- 
titled to  disregard  the  apparent  assignment  and  retain 
control  of  the  property,  and  plaintiffs  were  not  justified 
in  attempting  to  dispossess  his  tenant.  In  will  Ix^t  serve 
"the  general  interests  of  justice  and  the  safety  of  those 
who  are  compelled  to  repose  confidence  in  others"  to  ad- 
here strictly  to  tlie  rule  of  the  authorities  above  cited; 
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for,  "if  such  a  transaction  as  is  exhibited  by  the  undis- 
puted facts  of  this  case  could  stand  for  a  moment,  the 
well-established  rules  that  an  agent  to  sell  cannot  himself 
become  a  purchaser,  and  that  one  who  undertakes  to  act 
for  another  in  any  matter  shall  not  in  the  same  matter  act 
for  himself,  would  be  so  easy  of  evasion,  and  breaches  of 
them  so  readily  covered  up  by  contrivances,  that  they 
would  cease  to  be  of  any  practical  vaJua  When  agents, 
and  otheiB  acting  in  a  fiduciary  capacity,  understand  that 
these  rules  will  be  rigidly  enforced,  even  without  proof 
of  actual  fraud,  the  honest  will  keep  clear  of  all  dealings 
falling  within  their  prohibition,  and  those  dishonestly  in- 
clined will  conclude  that  it  is  useless  to  exercise  their  wits 
in  contrivances  to  evade  it.  Thus  only  can  these  rules  be 
made  useful  in  promoting  fair  dealing  on  the  part  of 
agents  and  trustees,  and  in  preventing  frauds."  Bapallo, 
J.,  in  Bain  v.  Brown,  56  N.  Y.  285.  The  reasons  for  the 
rule  apply  with  greater  force  to  the  case  at  bar.  The 
agents  here  parted  with  notjiing  of  value,  but  attempted 
to  acquire  title  without  paying  any  consideration  what- 
ever to  their  principal. 

Plaintiffs  attempt  to  justify  their  conduct  in  this  way: 
They  claim  that  Tomblin  parted  with  his  title  to  the  land 
and  to  the  crop  to  Goethe,  the  purchaser,  and  that  they 
acquired  title  to  the  crop  from  Goethe  for  a  valuable  con- 
sideration. This  contention  is  not  sustained  by  the  evi- 
dence. There  is  nothing  in  the  record  tending  to  show 
that  the  purchaser  acquired  the  assignment  of  the  lease 
and  then  transferred  his  interest  therein  to  the  plaintiflfs. 
It  is  undisputed  that  the  lease  was  assigned  in  blank  and 
plaintiffs'  name  inserted  without  the  knowledge  or  con- 
sent of  Tomblin,  their  principal,  and  that  the  purchaser 
never  knew  that  the  crops  were  offered  with  the  land,  or 
that  Tomblin  intended  to  sell  the  crops  or  assign  his  lease. 
The  claim  of  plaintiflfs  rests  upon  indefensible  grounds 
and  cannot  be  sustained. 

The  judgment  of  the  district  court  should  be  reversed 
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and  the  cause  remanded  for  further  proceedings,  and  we 
so  recommend. 

DuFFiE  and  Good,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded  for  a  ncAv  trial. 

Rkveused. 


Platte  County  Ixdependkxt  Telephone  Company,  ap- 
pellant, V.  Leigh  Independent  Telephone  Com- 
pany, appellee.* 

Filed  November  9,  1907.    No.  14,765. 

Injunction:  Contract,  Breach  of:  Statitte  of  Frauds.  A  court  of 
equity  wlU  not  enjoin  the  breach  of  an  oral  contract  which  by 
Its  terms  Is  not  to  be  performed  within  one  year  from  the  making 
thereof. 

Appeal  from  the  district  court  for  Colfax  county: 
James  G.  Reedee,  Judge.    Affirmed. 

J.  J.  Sullivan  and  C.  J.  Qarlow^  for  appellant. 

Thomas  &  Cain,  contra, 

m 

Good,  C. 

Appellant  commenced  this  action  in  the  district  court 
for  Colfax  county  against  the  appellee,  alleging  that  both 
plaintiff  and  defendant  were  corporations  organized  under 
the  laws  of  Nebraska  and  engaged  in  the  general  telephone 
business,  plaintiff  in  Platte  county,  and  defendant  in 
Ck)lfax  county ;  that  the  principal  place  of  business  of  the 

^  Rehearing  aUowed.    See  opinion,  p.  46,  post. 
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plaint  iflf  was  the  city  of  Columbus,  and  that  of  the  de- 
fendant the  village  of  Leigh ;  that  alK)ut  the  first  of  June, 
1904,  plaintiff  and  defendant  entei-ed  into  a  contract  by 
which  it  was  agreed  that  the  telephone  lines  of  the  respect- 
ive parties  should  be  connected  at  the  town  of  Creston,  in 
Platte  county,  in  the  exchange  there  maintained  by  the 
plaintiff,  and  whereby  the  subscribers  of  the  plaintiff 
were  to  be  furnished  telephone  facilities  and  service  over 
the  lines  of  the  defendant,  and  the  patrons  of  the  defendant 
were  to  be  furnished  similar  facilities  and  service  over  the 
lines  of  the  plaintiff,  and  that  the  said  contract  was  to  be 
continued  in  force  for  five  years  from  its  date;  that  in  pur- 
suance of  and  as  a  part  of  said  agreement  plaintiff  changed 
its  telephone  lines  from  Columbus  to  Creston  from  a 
grounded  to  a  metallic  circuit,  and  defendant  extended  its 
lines  from  Leigh  to  Creston  and  connected  with  plaintiff's 
exchange.  Plaintiff  further  averred  that  in  November, 
1 904,  it  sold  its  Creston  exchange  to  the  defendant  for  the 
consideration  of  $1,250,  to  be  paid  in  stock  of  the  defend- 
ant company  to  be  thereafter  issued,  and  that  in  pursu- 
ance of  said  contract  it  turned  over  to  the  defendant  its 
telephone  exchange  at  Creston,  and  that  the  inducement 
for  the  sale  of  the  Creston  exchange  was  the  alliance  and 
interchange  of  business  between  the  two  companies,  and 
that  this  was  considered  as  an  inducement  to  the  sale  was 
understood  by  both  parties  at  the  time  of  the  sale.  It  also 
averred  that  some  months  thereafter  the  defendant  com- 
pany entered  into  a  contract  with  the  Nebraska  Telephone 
Company,  whereby  those  two  companies  had  formed  a 
business  connection  and  alliance  to  the  exclusion  of  the 
plaintiff,  and  that  under  and  by  virtue  of  the  agreement 
between  the  defendant  and  the  Nebraska  Telephone  Com- 
pany the  plaintiff  and  its  patrons  will  be  cut  off  and  ex- 
cluded from  the  use  of  the  lines  of  the  defendant  company, 
and  that  it  will  be  denied  the  right  of  interchange  of  busi- 
ness with  the  defendant  and  its  patrons,  as  contemplated 
by  the  contract  between  the  parties  to  this  action.  These 
allegations  were  followed  by  appropriate  allegations  as  to 
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the  nature  of  the  damages  and  injuries  plaintiff  will  sus- 
tain if  the  defendant  is  permitted  to  disconnect  the  tele- 
phone lines  of  the  parties  to  this  action,  and  plaintiff  prays 
for  an  injunction  restraining  the  defemlant  from  carrying 
into  effect  its  agreement  with  the  Nebraska  Telephone 
Company,  in  so  far  as  said  contract  contemplates  the  ex- 
clusion of  the  plaintiff  from  the  use  of  the  lines  of  the  de- 
fendant company,  and  in  so  far  as  it  contemplates  the  ex- 
clusion of  the  patrons  of  the  defendant  company  from  the 
use  of  the  lines  of  the  plaintiff  company,  and  a  suspension 
of  the  interchange  of  business  between  the  companies 
plaintiff  and  defendant.  Defendant  answered,  admitting 
the  corporate  existence  of  the  parties  and  the  general  na- 
ture of  the  business  of  each,  and  admitted  an  oral  agree- 
ment with  the  plaintiff,  whereby  it  was  to  connect  its 
.  telephone  system  with  that  of  the  plaintiff  at  Creston,  and 
denied  all  the  other  allegations  of  the  plaintiff's  petition. 
It  also  pleaded  affirmative  allegations,  which  need  not  be 
noticed.  There  was  a  trial  to  the  court,  resulting  in  find- 
ings and  judgment  in  favor  of  the  defendant,  dissolving 
the  temporary  injunction  that  had  been  issued  at  the  com- 
mencement of  the  action,  and  dismissing  the  action  of  the 
plaintiff.  To  reverse  this  judgment  plaintiff  appeals  to 
this  court. 

With  reference  to  the  second  contract,  whereby  the  sale 
of  the  Creston  exchange  was  said  to  have  been  made,  it  is 
sufficient  to  say  that  the  evidence  fully  discloses  that, 
while  negotiations  were  had  between  the  parties  for  the 
sale  of  the  exchange,  they  never  ripened  into  a  sale,  and 
we  have,  therefore,  only  to  deal  with  the  rights  of  the 
parties  as  affected  by  the  first  agreement  made  in  June, 
1904,  for  the  interchange  of  business  between  the  two  com- 
panies. The  Nebraska  Telephone  Company  is  not  made  a 
party  to  this  action,  nor  is  any  alleged  contract  between 
the  defendant  and  the  Nebraska  Telephone  Company  set 
out  in  the  pleadings,  nor  are  the  terms  of  any  such  con- 
tract disclosed  by  the  evidence.  Plaintiff  asks  that  de- 
fendant be  enjoined  from  carrying  out  its  contract  with 


44  NEBRASKA  REPORTS.  [Vol.  80 

—  — ■ -^ -   —  ___  ..  ..  ^ 

Platte  County  Independent  Telephone  Co^y.  Leigh  Independent  Telephone  Co. 

the  Nebraska  Telephone  Oompany,  in  so  far  as  the  said 
contract  might  require  the  defendant  to'  disconnect  its 
lines  from  the  plaintiff's  lines,  and  to  refrain  from  inter- 
change of  business  with  the  plaintiff.  But,  without  the 
Nebraska  Telephone  Company  being  made  a  party,  and 
without  the  contract  between  it  and  the  defendant  being 
brought  before  us,  we  are  at  a  loss  to  understand  how  we 
could  hold  such  a  contract  inoperative,  or  to  enjoin  the 
carrying  out  of  any  of  its  provisions  between  the  parties 
to  it.  We  take  it,  however,  that  the  real  point  aimed  at  by 
the  plaintiff  is  to  enjoin  a  breach  of  the  contract  of  June, 
1904,  between  the  plaintiff  and  defendant. 

It  is  a  familiar  doctrine  that  courts  of  equity  will  inter- 
fere to  prevent  the  breach  of  an  executory  contract,  where 
the  breach  thereof  by  one  party  would  work  irreparable 
injury  to  the  other,  especially  where  an  award  of  damages , 
for  a  breach  thereof  would  not  adequately  compensate  the 
injured  party.  But,  in  order  to  invoke  the  aid  of  a  court 
of  equity  to  restrain  the  breach  of  a  contract,  it  must  first 
be  Qhown  that  a  valid  and  subsisting  contract  susceptible 
of  enforcement  exists  between  the  parties.  In  the  present 
action  the  evidence  discloses  that  the  agreement  of  June, 
1904,  between  the  parties  was  not  in  writing,  and  the 
record  leaves  the  court  in  doubt  and  uncertainty  as  to  the 
period  of  time  the  contract  was  to  run.  Plaintiff  alleges 
in  its  petition  that  the  contract  was  to  extend  for  a  period 
of  five  years  from  its  date.  One  of  its  witnesses  states  that 
it  was  to  run  for  five  years,  and  one  that  it  was  to  run  for 
three  years,  but  in  any  event  the  contract  by  its  terms  was 
one  not  to  be  performed  within  one  year  from  the  making 

thereof. 

Defendant  has  invoked  the  protection  of  the  statute  of 
frauds.  Section  5957,  Ann.  St.  1903,  reads  in  part  as  fol- 
lows: "In  the  following  cases  every  agreement  shall  be 
void,  unless  such  agreement,  or  some  note  or  memorandum 
tliereof,  be  in  writing,  and  subscribed  by  the  party  to  be 
charged  therewith:  First,  every  agreement  that,  by  its 
terms,  is  not  to  be  performed  within  one  year  from  the 
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making  thereof."  Plaintiff  seeks  to  avoid  the  force  of  the 
statute  by  contending  tliat  the  contract  had  been  practi- 
cally executed,  and  that  the  conditions  thereof  had  been 
performed,  and  the  respective  parties  were  doing  business 
and  serving  their  respective  patrons  over  each  other's 
lines,  and  that  the  division  of  tolls  and  settlements  and 
manner  of  management  were  incidents  and  minor  matters 
growing  out  of  the  real  contract.  It  is  true  that  therc^ 
were  several  matters  mentioned  as  a  part  of  the  contract, 
to  wit:  That  a  certain  subscription  list  should  be  turned 
over  by  the  plaintiff  to  the  defendant,  and  that  plaintiff 
should  change  its  telephone  lines  between  Columbus  and 
Creston  from  a  grounded  to  a  metallic  circuit,  and  that  the 
defendant  should  build  and  extend  its  lines  from  Leigh  to 
Creston ;  but,  as  we  view  it,  the  main  object  of  the  agree- 
ment was  the  interchange  of  business  between  the  two  com- 
panies, and  the  matters  of  building  the  lines  and  connect- 
ing the  two  telephone  systems  together  were  incidental  to 
the  main  contract,  to  wit,  the  exchange  and  interchange* 
of  business.  In  fact,  it  is  a  breach  of  contract  to  inter- 
change business  against  which  the  plaintiff  asks  relief.  It 
appears  clear  to  us  that  the  plaintiff  has  wholly  failed  in 
its  attempt  to  show  that  the  contract  is  not  within  th(* 
statute  of  frauds,  and  that  the  contract  falling  under  thi* 
ban  of  the  statute  is  void,  and  that  no  rights  can  be  as- 
serted under  it,  and  that  a  breach  of  it  cannot  be  enjoined. 

While  holding  the  contract  void  and  unenforceable 
under  our  statute,  we  do  not  wish  to  be  understood  as  ex- 
pressing any  opinion  upon. the  right  of  the  appellant  to 
compel  by  proper  action  an  exchange  of  business  between 
the  two  companies  upon  equitable  terms.  The  issues 
raised  in  the  pleadings  with  reference  to  the  second  con- 
tract are  not  urged  by  the  appellant,  and  are,  therefon*, 
not  considered. 

For  the  reasons  given,  the  judgment  of  the  district  court 
was  right  and  should  be  affirmed, 

DuFFiE  and  Epperson,  CC,  concur. 
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By  the  Court  f  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 

The  following  opinion  on  rehearing  was  filed  May  7, 
1908.    Former  judgment  of  affirmance  adhered  to: 

1.  statute  of  Frauds:  Execjuted  Contracjt.     Where  an  oral  contract 

has  been  fully  performed  by  the  parties,  or  by  one  of  them,  it 
Is  Hot  void  under  our  statute  of  frauds,  even  though  incidental 
matters  growing  out  of  the  contract,  such  as  a  division  of  profits, 
may  be  required  by  its  terms  for  a  series  of  years. 

2.  Injunction:  Contract,  Breach  of.    The  breach  of  an  oral  contract  by 

one  of  the  parties  will  not  be  restrained,  where  the  terms  of  the 
contract  are  in  doubt,  or  so  indefinite  and  uncertain  that  a  court 
would  not  decree  specific  performance  thereof. 

DUFFIE,  C. 

A  rehearing  was  granted  in  this  case,  and  it  has  been 
again  argued  and  submitted.  The  facts  are  fully  set  oiit 
in  the  opinion  of  Mr.  Commissioner  Good^  ante,  p.  41.  We 
have  again  carefully  examined  the  evidence  contained  in 
the  bill  of  exceptions,  and  fully  considered  the  briefs  and 
arguments  made  upon  the  second  presentation  of  the  case, 
and  are  satisfied  that  our  first  opinion,  with  perhaps  some 
modifications,  should  be  adhered  to. 

In  our  former  opinion  we  held  that  the  contract  between 
the  parties  was  void  under  our  statute  of  frauds,  for  the 
reason  that  it  could  not  be  fully  performed  within  one 
y^ar  from  the  making  thereof.  Further  consideration  of 
the  case  impresses  us  with  a  doubt  of  the  correctness  of 
this  holding.  So  far  as  the  plaintiff  is  concerned,  the  con- 
tract was  apparently  performed  on  its  part;  and  in  the 
exhaustive  opinion  of  this  court  in  Kendall  v.  GarneaUy 
55  Neb.  403,  it  is  said:  "That  portion  of  our  statute  of 
frauds  which  brings  within  its  inhibition  verbal  or  unsub- 
scribed agreements  which  by  their  terms  are  not  to  be  per- 
formed within  one  year  from  the  time  of  making  does  not 
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extend  to  agreements  wholly  performed  on  one  side  within 
the  year/'  It  is  true  that  as  a  result  of  the  agreement  en- 
tered into  between  the  parties  the  revenue  derived  from  an 
interchange  of  business  was  to  be  divided  between  the  two 
companies  on  a  basis  of  one-fourth  to  the  defendant  and 
three-fourths  to  the  plaintiff,  and  this  disposition  of  the 
income  arising  from  the  use  of  the  lines  was  to  continues 
during  the  life  of  the  agreement.  We-  do  not  think  that 
this  can  be  urged  as  a  reason  for  holding  the  contract  void, 
any  more  than  could  an  oral  partnership  agreement  for  a 
term  of  years,  but  which  was  fully  consummated  by  each 
of  the  partners  contributing  their  share  of  the  capital  stock 
and  engaging  in  the  business  contemplated  by  the  agree- 
ment, be  held  void  because  of  the  future  division  of  profits 
and  losses.  The  fact  that  the  profits  and  losses  arising 
from  the  conduct  of  the  business  is  to  be  divided  between 
the  partners  in  proportion  to  the  amount  contributed  by 
each  is  a  mere  incident  arising  from  the  consummated  con- 
tract. While  there  is  some  conflict  in  the  opinions,  the 
weight  of  authority  seems  to  be  that  no  written  articles 
are  necessary  to  constitute  a  copartnership  which  is  to 
take  effect  immediately;  while  a  written  agreement  is 
necessary  to  bind  parties  to  enter  into  a  future  copart- 
nership which  is  not  to  commence  until  after  the  expira- 
tion of  a  year.  Smith  v.  Tarlton  &  Finley,  2  Barb.  Ch. 
(N.  Y.)  336;  National  Bank  v.  Van  Derwerkcry  74  N.  Y. 
234 ;  1  Bates,  Law  of  Partnership,  sees.  208,  209.  It  would 
seem  that  the  same  principle  should  govern  the  present 
case* 

On  another  branch  of  the  case  we  said  in  our  former 
opinion  that  "it  is  a  familiar  doctrine  that  courts  of  equity 
will  interfere  to  prevent  the  breach  of  an  executory  con- 
tract, where  the  breach  thereof  by  one  party  would  work 
irreparable  injury  to  the  other,  especially  where  an  award 
of  damages  for  a  breach  thereof  would  not  adequately  com- 
pensate the  injured  party.  But,  in  order  to  invoke  the  aid 
<rf  a  court  of  equity  to  restrain  the  breach  of  a  contract, 
it  must  first  be  shown  that  a  valid  and  subsisting  contract 
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susceptible  of  enforcement  exists  between  the  parties." 
This  is  the  umloubted  rule  followed  bv  all  courts.  22  Cvc. 
855.  The  evidence  regarding  the  length  of  time  which 
the  contract  between  the  parties  was  to  run  is  extremely 
conflicting,  and  no  one  can  tell  whether  it  was  to  con- 
tinue three  years  or  five.  The  plaint ifif  in  its  petition 
alleged  that  the  contract  was  to  continue  for  five  years. 
One  of  the  plaintiff's  witnesses  testified  that  it  was  to 
run  five  years,  ami  one  for  tliree  years.  The  defendant's 
witnesses  all  testified  that  the  contract  between  them  was 
to  continue  for  an  indefinite  time,  and  w^e  are  unable  to 
say  from  the  evidence  before  us  what  length  of  time  the 
contract  was  to  continue.  Such  a  contract  could  not  be 
specifically  enforced,  and  if  it  could  not  be  specifically 
(Enforced  a  breach  therefore  by  one  of  the  parties  will  not 
be  restrained,  at  least,  if  the  party  against  whom  relief 
is  asked  has  performed  on  his  part  for  a  reasonable  length 
of  time,  and  the  record  is  barren  of  any  evidence  on  this 
[>oint. 

It  is  also  urged  in  the  argument  that  defendant  is  a 
common  carrier  of  news,  and  that  it  cannot  refuse  to 
interchange  business  with  the  plaintiff;  that  public  policy 
and  the  requirements  of  business  demand  that  telephone 
companies  shall  connect  and  interchange  with  each  other. 
The  case  was  not  brought  nor  tried  upon  such  a  theory. 
The  action  was  founded  wholly  upon  the  contractual  re- 
lations said  to  exist  between  the  parties.  When  the  right 
of  the  plaintiff  to  compel  an  interchange  of  business  with 
defendant  company  is  presented  to  us  in  a  proper  action, 
it  will  be  time  enough  to  determine  that  question.  It 
would  be  unfair  to  the  defendant  and  to  the  trial  court 
to  base  a  decision  upon  a  question  that  was  never  pre- 
sented to  the  district  court.  Whether  an  interchange  of. 
business  between  the  defendant  company  and  the  Ne- 
braska Telephone  Company,  or  with  the  plaintiff,  or  with 
both  these  companies,  would  be  most  conducive  to  the 
public  interest  was  not  an  issue  in  the  case,  and  is  not 
for  us  at  this  time  to  determine. 
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We  reeoniniend  an  adhereuce  to  tlie  former  opinion. 
Epperson  and  Good,  CC,  concur. 

By  the  Court:   For  tlio  reasons  stated  in  the  forejijoinj? 
opinion,  the  former  opinion  is  adh(^red  to. 

Affiumed. 


Walter  W.  Hackney,  appellee,  v.  Mitc  hell  8.  Mc- 

Ininch  et  al.,  appellants. 

Filed  November  9,  1907.    No.  14,801. 

Appeal  from  the  district  court  for  Nemaha  county: 
WirJiiAM  H.  Kellksar,  -Judge.     Rehearing  denied. 

M.  S.  Mclninch  and  H,  A,  Lambert,  for  api>ellants. 

tituU  &  Hawj-hy,  contra. 

Good,  C. 

In  his  motion  for  a  rehearing  lierein,  appellant  allegc^s 
that  our  opinion  in  this  case  (79  Nel).  128)  is  based  on 
the  erroneous  assumption  that  Jones  acquiesced  in  Hack- 
ney's taking  possession  of  the  land  in  question  on  March 
8,  1905;  and  insists  that  as  Jones  was  still  in  possession  of 
the  premises,  as  the  tenant  of  Mclninch,  injunction  wouki 
not  lie  to  dispossess  him.  We  are  now  inclined  to  the 
view  that  the  opinion  assumes  a  state  of  facts  slightly 
different  from  that  shown  by  the  record.  It  would  seem 
that  Jones  did  not,  at  least  openly,  acquiesce  in  Hackney's 
putting  Andrews  in  possession  of  the  premises,  but  this, 
in  our  view  of  the  case,  is  wholly  immaterial.  It  appears 
that  in  1903  the  Bedford  heirs  were  the  owners  of  the 
land  which  was  then  leased  to  Mrs.  Gilbert,  who  sublet  it 
to  Jones.     Some  time  in  November,  1903,  Mclninch  took 
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an  assignment  from  ^Irs.  (xilbort  of  her  interest  under 
the  lease,  lie  therefore  became  the  tenant  of  the  Bedford 
heirs.  Mrs.  Gilbert's  lease  expired  on  the  first  day  of 
March,  1904,  and  thereafter  neither  Mclninch  nor  Jones 
had  any  shadow  of  ri^lit  to  the  possession  of  the  premises. 
Hackney  in  the  meantime  had  become  the  owner  by  pur- 
chase fix3m  the  Bedford  heirs,  and  Mclninch,  without 
having  surrendered  possession  to  him,  assumed  to  assei-t 
some  superior  right  thereto.  But  there  is  no  evidence  in 
the  record  to  justify  any  conclusion,  or  even  a  suspicion, 
that  he  ever  had  a  shadow  of  right  to  the  land.  He.  and 
Jones  no  longer  claimed  as  tenants  of  Hackney,  or  as  ten- 
ants of  Hackney's  grantors.  They  therefore  became  either 
tenants  at  sufferance  or  mere  trespasser's.  Neither  Jones 
nor  Mclninch  recognized  Hackney  as  the  landlord.  In 
this  view  of  the  case,  we  are  of  opinion  that  it  mattered 
not  whether  Jones  acquiesced  or  consented  to  Hackney's 
taking  possession,  and  the  only  remaining  question  is: 
Did  Hackney  obtain  possession  in  March,  1905? 

From  an  examination  of  the  record,  we  are  of  the 
opinion  that  Hackney  and  his  tenant,  Andrews,  obtained 
possession  of  the  land  at  that  time.  If  this  be  true,  Jones 
and  Mclninch  were  mere  trespassers,  and  their  repeated 
trespasses,  assaults  and  threats  against  Hackney  and  his 
tenant  were  sulB&cient  to  justify  the  issuance  of  an  in- 
junction. Had  Jlclninch  or  Jones  claimed  to  be  the 
tenant  of  Hackney,  then  Hackney  might  not  have  been 
entitled  to  that  remedy.  It  seems  clear,  however,  that 
neither  Mclninch  nor  Jones,  until  they  had  surrendered 
possession  to  Hackney,  was  in  position  to  assert  any  title 
adverse  to  that  claimed  by  him.  They  do  not  assert  or 
claim  any  rights  as  tenants  of  Hackney,  and  they  are  in 
no  position  to  assert  any  rights  adversely  to  him.  In  fact, 
they  had  none  to  assert,  except  the  rights  of  trespassers, 
and,  when  the  rightful  owner  has  obtained  possession  of 
land  as  against  trespassers  avIio  n^peatedly  interfei*e  with 
his  peaceable  enjoyment  thereof,  he  is  entitled  to  have  his 
possession  protected  by  an  injunction.     Such  appears  to 
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be  the  situation  in  this  case,  and  we  recommend  that  a 
rehearing  be  denied. 

DuPFiB  and  Epperson,  CC,  concur. 

By  the  Court : 

Rehearing  denied. 


Eliza  J.  Ellis,  appellant,  v.  City  of  Kearney, 

APPELLEE. 

Filed  November  9,  1907.    No.  14,874. 

Cities:  Injury:  Notice.  The  maxim  that  physical  incapacity  to  per- 
form a  duty  enjoined  by  law  excuses  nonperformance,  is  not 
available  to  extend  the  time,  or  afford  an  opportunity,  to  fix  a 
statutory  liability  upon  another.  Sch7nidt  v.  City  of  Fremont, 
70  Neb.  577,  followed  and  approved. 

Appeal  from  the  district  court  for.  r>ulTalo  county: 
Bruno  O.  Hostetler,  Judge.    Affirmed, 

Earner  &  Earner^  for  appellant. 
E.  M.  Sinclair^  contra. 

Good,  C. 

Eliza  Ellis  brought  this  action  against  tho  city  of 
Kearney  to  recover  for  injuries  sustained  by  falling  into 
a  hole  in  one  of  the  streets  of  said  city.  A  demurrer  ore 
tenus  was  sustained,  and  judgment  rend(»red  for  the  de- 
fendant in  the  court  below.  The  plaintiff  appeals  to 
this  court. 

The  defense  relied  upon  by  the  defendant  was  that  no 
notice  in  writing  of  the  accident  or  injury  complained  of 
was  given,  as  required  by  section  39,  art.  Ill,  ch.  13, 
Comp.  St.  1907.  Kearney  is  a  city  of  the  second  class 
having  more  than  5,000  and  less  than  25,000  inhabitants, 
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and  section  39,  above  referred  to,  is  applicable  to  cities  of 
that  class.  Said  section  is  as  follows:  "No  city  shall  be 
liable  for  damages  arising  fix)ra  defective  streets,  alleys, 
sidewalks,  public  parks  or  other  public  places  within 
such  city,  unless  actual  notice  in  writing  of  the  accident 
or  injury  complained  of,  with  a  statement  of  the  nature 
and  extent  thereof,  and  of  the  time  when  and  place 
where  the  same  occurred,  shall  be  proven  to  have  been 
given  to  the  mayor  or  city  clerk  within  thirty  (30)  days 
after  the  occurrence  of  such  accident  or  injury."  It  will 
be  observed  that  bv  the  terms  of  this  section  cities  of  the 
class  to  which  Kearney  belongs  are  not  liable  for  dam- 
ages arising  from  defective  streets  or  other  puj^lic  places 
within  the  city,  unless  actual  notice  in  writing  of  the 
accident  or  injury  complained  of,  with  a  statement  of 
the  nature  and  extent  thereof,  and  of  the  time  and  place 
where  the  same  occurred,  is  given  to  the  mayor  or  city 
clerk  within  30  days  after  the  occurrence  of  the  accident, 
or  injury.  It  is  conceded  that  no  notice  in  writing,  as 
required  by  this  statute,  was  given  until  nearly  three 
months  after  the  injury  w^as  sustained.  The  plaintiff 
seeks  to  avoid  the  effect  of  this  statute  by  pleading  that 
she  was  unconscious  for  nearly  three  months  after  the 
accident  complained  of,  and  is  therefore  excused  from 
giving  the  notice  in  writing  within  the  time  prc»scribed. 
She  also  seeks  to  avoid  the  statute  by  alleging  that  oral 
notice  was  given  to  the  mayor  within  ten  days  after  the 
accident. 

This  ca«e  is  disposed  of  by  the  case  of  Schmidt  v.  City 
of  Fremont,  70  Neb.  577.  It  w^ns  there  held:  "The  maxim 
that  physical  incapacity  to  perform  a  duty  enjoined  by 
law  excuses  nonperformance,  is  not  available  to  extend 
the  time,  or  afford  an  opportunity  to  fix  a  statutory  lia- 
bility upon  another."  It  was  exprc^ssly  d(»cided  therein 
that  no  recovery  could  be  had  against  a  city  of  more  than 
5,000  and  less  than  25,000  inhabitants  for  injuries  arising 
from  a  defective  sidewalk,  unl(»ss  the  notice  required  by 
section  39,  supra,  was  given  within  the  prescribcMi  time. 
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In  that  case  tlie  person  injured  was  a  hoy  ten  years  of 
Age.  The  notice  in  writing  was  not  given  until  the  thirty- 
Beventh  day  after  the  accident.  It  was  lu^ld  that  no  re- 
covei*^'  could  be  had.  See,  also,  l^iraticy  v.  (Uhjc  County, 
64  Neb.  627. 

We  think  the  construction  placed  upon  this  statute  in 
that  case  is  conclusive  of  the  issues  in  tlie  case  at  bar. 
The  plaintiff  asks  this  court  to  hold  tliat  the  oral  notice 
would  suffice.  To  do  so  would  be  to  nullifv  the  statute. 
It  is  not  the  province  of  the  courts  to  make  the  law,  or 
read  into  it  exceptions  not  intended  by  the  lawmakers. 
It  follows  that  the  judguient  of  the  district  court  is  right 
and  should  be  affirmed. 

DuFFiE  and  Epperson,  CC,  concur. 

•By  the  Court:    For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


United  States  Supply  Company,  appellee,  v.  J.  E. 

Vlasnik  bt  al.,  appeltants. 

'Filed  November  9,  1907.    No.  14,927. 

Appeal:  Judgment  on  Pleadings.  Where  a  general  demurrer  Is  sus- 
tained to  an  answer  and  judgment  by  default  entered  on  the 
aUegations  of  the  petition  for  want  of  further  plea  by  defendant, 
error  in  sustaining  the  demurrer  should  be  held  to  be  without 
prejudice,  if,  on  the  pleadings  as  they  stood  with  the  answer  on 
file,  plaintiff  was  entitled  to  judgment  for  a  sum  not  less  than 
that  for  which  judgment  was  taken. 

Appf-al  from  the  district  court  for  Knox  county :  John 
P.  Boyd,  Judge.    Affirmed. 

Isaac  PoioerSy  H.  F.  Barnhart  and  E.  A.  Houston ,  for 
appellants. 

W.  A.  Meserve,  contra. 
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Jackson,  0. 

The  plaintiflf's  action  is  on  an  account  for  goods  sold 
and  dcliv(MC(l  at  an  afj:r(vd  price  of  f 925. 70,  upon  which 
the  defendants  are  credited  with  $794.55,  h»avin<!:  a  re- 
mainder of  1^131.15,  for  which  sum,  with  interest,  the 
plaintiff  asked  judj^nient.  An  itemized  statement  was  at- 
tached to  the  p(»tition,  and  is  as  follows: 

'^725  ft.  8"  Klk.  Std.  Wrt.  I.  Pipe.  61x2^ 

2  8"  Ludlow  I.  B.  Br.  Mt^l.  Gates  50x5 

1  8"  45  O.  (\  I.  Flanged  Ell  Drilled 

2  8''  Flanges  Drilled  to  fit  do. 
1  8"  Long  swei^p  Ell. 

20  ft.  6''  Blk.  i)ipe  perforated  ^2x6" 

slots  5*  to  circumference  of  tip 

2"  l)et^^'(^en  im)ws,  beak  joint. 

2i  ft.  i  I^iinhow  Pack 

1  18"  Trimo  Wrench." 

Tlie  answer  was,  first,  a  general  denial,  and,  second,  an 
allegation  that  "on  or  al>out  the  9th  day  of  July,  1903,  the 
plaintiff,  through  its  salesman  and  duly  authorized  agent, 
sold  the  defendants  herein  725  feet  of  8"  black  standard 
wrought-iron  pipe,  which  8"  black  standard  wrought-iron 
pipe  weighed  28.18  pounds  a  foot,  and  the  same  was  pur- 
chased at  the  stipulated  sum  of  1789.36;  that  thereafter, 
contrary  to  and  in  violation  of  said  order,  contract  and 
agre(Mnent  bet\\'een  the  defendants  and  said  agent  acting 
for  and  on  behalf  of  the  plaintiff,  the  plaintiff  shipped  to 
the  defendants  at  Niobrara,  Nebraska,  725  feet  of  well 
casing,  weighing  less  than  28.18  pounds  a  foot,  and  not 
more  than  24  pounds  a  foot,  and  pipe  of  a  cheap  and  in- 
ferior grade,  instead  of  8'^  black  standard  iron  pipe,  as 
proviiled  for  in  said  order  and  contract  and  agreement 
aforesaid,  and  that  the  well  pipe  so  shipped  to  defendants 
was  of  the  market  value  of  1058.21,  and  no  more;  that  the 
defendants  did  not  discover  the  grade  of  said  well  pipe, 
nor  that  the  same  was  only  24  pounds  and  less  than  28  and 
a  fraction  ])ounds  a  foot,  and  was  not  8"  black  standard 
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wroiight-iron  pipe,  until  too  late  to  countermand  said 
order,  and  not  until  after  the  same  was  delivered  to  the 
defendants,  but,  notwithstanding  the  violation  of  said  or- 
der and  agreement,  the  defendants,  soon  after  receiving 
said  merchandise,  paid  the  plaintiff  the  sum  of  $658.21, 
the  full  market  price  and  value  of  the  casing  so  shipped, 
and  the  defendants  are  not  now  indebted  to  the  plaintiff 
in  the  sum  of  $131.45,  or  in  any  sum  or  amount  whatso- 
ever." The  trial  court  sustained  a  general  demurrer  to 
the  answer,  and  the  defendants  declining  to  plead  further, 
the  plaintiff  had  judgment  by  default  on  April  24,  1906, 
for  the  sum  of  $152.90,  from  which  the  defendants  ap- 
peal. 

The  trial  court  may  have  erred  in  sustaining  a  gen- 
eral demurrer  to  the  answer,  which  put  in  issue  the  pur- 
chase of  the  articles  contained  in  the  itemized  statement 
other  than  the  pipe  there  described,  but,  as  we  view  the 
case,  it  w^as  error  without  prejudice.  It  appears  from 
the  answer  of  the  defendants  that  they  contracted  to  pur- 
chase of  the  plaintiff  725  feet  of  iron  pipe  at  an  agreed 
consideration  of  $789.36,  and  that,  after  discovering  the 
fact  that  the  pipe  was  not  of  the  quality  agreed  upon, 
they  retained  it  without  complaint,  and  paid  $658.21  of 
the  purchase  price.  If  the  pipe  was  not  of  the  kind  and 
quality  ordered,  the  defendants  should  have  refused  to  re- 
ceive or  retain  it,  but,  having  accepted  it  wnth  the  knowl- 
edge of  its  quality,  they  are  bound  for  the  contract  price. 
Roman  v.  Bressler,  32  Neb.  240;  Hazen  v.  Wilhelmie,  68 
Neb.  79.  The  plaintiff  therefore  could  have  taken  judg- 
ment on  the  pleadings  for  the  difference  between  the  con- 
tract price  and  the  amount  paid,  which  is  the  sum  of 
$131.15.  This,  it  will  be  noticed,  is  the  exact  sum  for 
which  the  plaintiff  prayed  judgment,  and  with  interest 
computed  at  the  lawful  rate  from  the  date  when  the  ac- 
count would  commence  to  draw  interest  is  somewhat  more 
than  the  amount  for  which  the  plaintiff  actually  took 
judgment. 

It  is  insisted,  however,  by  defendants  that  in  no  event 
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was  the  plaintiff  entitled  to  judgment  by  default.  They 
appeal  to  section  134  of  the  code,  relating  to  proof  of  al- 
legations of  value,  but  there  is  no  question  of  value  in- 
volved ;  it  is  one  of  contract  price,  concerning  which  there 
is  no  dispute. 

It  follows  that   the  judgment   of   the   district   court 
should  be  affirmed. 

Ames  and  Calkins,  CC,  concur. 

By  the  Court:   For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affibmbd. 


Mary  Jacobsen,  appellee,  v.  City  of  Omaha,  appellant. 

Fnjco  NovEMBEB  9,  1907.    No.  14,957. 

1.  Cities:  Injury:  Notice.    A  statutory  notice  is- not  rendered  void  by 

the  inclusion  of  surplusage  which  has  not  misled  the  party 
notified  to  his  prejudice. 

2.  Api>eal:    Evtdence.     Incompetent   testimony    concerning   a   matter 

about  which  there  is  no  dispute  is  not  ground  for  reversal. 

3.  Cities:  Walks:   Abandonment.     In  the  circumstances  of  this  case 

there  appears  to  have  been  no  abandonment  or  vacation  of  a 
pathway  for  pedestrians  along  which  the  city  had  previously 
constructed  and  maintained  a  sidewalk. 

Appeal  from  the  district  court  for  Douglas  county: 
William  A.  Redick,  Judge.    Affirmed. 

H.  E.  Burnamy  I.  J.  Dunn  and  J.  A.  Rine,  for  appellant. 

W.  H.  De  France,  contra. 

Ames,  C. 

Along  a  certain  portion  of  the  south  side  of  St.  Mary's 
avenue,  near  its  intersection  with  Jackson  street,  in  the 
city  of  Omaha,  the  city  had,  until  some  time  in  1898, 
iihiintained  a  wooden  sidewalk  between  these  two  streets 
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and  Nineteenth  street.  There  was  at  this  place  a  tri- 
angular tract  of  ground,  which  the  city  bought  in  the 
year  named  and  devoted  to  street  purposes,  and  the  tract 
thus  became  a  junction  place  for  the  three  streets;  the 
sidewalk  space  thus  became  the  hypothenuse  of  a  right 
angle  triangle,  of  wiiich  the  outer  boundaries  of  Jackson 
street  and  Nineteenth  strc^et  were  the  other  two  sides. 
Immediately  after  the  purchase,  the  city  caused  the  tract, 
including  the  sidewalk  strip  mentioned,  to  be  paved  with 
wooden  blocks  set  upon  a  concrete  bed  or  base,  thus  adapt- 
ing the  whole  to  vehicular  traffic,  but  it  did  not  then  or 
thereafter  take  any  official  or  formal  action  purporting 
to  be  a  vacation  or  abandonment  of  the  strip  as  a  public 
way  or  sidewalk  for  foot  passengers,  and  the  public  have 
continuously  us(^l  it  as  such  from  thenceforward,  although 
there  w^ere  properly  nmintained  sidewalks  on  Jackson 
and  Nineteenth  streets,  along  the  other  two  sides  of  the 
triangle.  After  a  short  time  the  wooden  blocks  rott(Hl 
away,  and  the  surface  of  the  concrete  bed  became  worn 
and  uneven  w4th  holes  and  protuberances,  so  that  the 
same  was,  and  was  permitted  to  remain,  an  unsafe  pas- 
sageway for  pedestrains.  After  this  state  of  affairs  had 
existed  for  some  time,  and  while  it  continued,  the  plain- 
tiff, in  the  day  time,  and  with  the  exercise  of  care  and 
caution,  having  in  view  the  dangers  of  her  situation,  at- 
tempted to  walk  along  this  strip  from  St.  Mary's  avenue 
to  Jackson  street,  w^hich  was  covered  with  a  light  blanket 
of  snow,  then  falling,  when  she  slipped  or  stumbled  on 
one  of  the  protuberances  and  fell  to  the  ground,  suffering 
I>er8onal  injuries,  to  recover  damages  for  which  this  ac- 
tion \vas  brought.  There  was  a  verdict  and  judgment  for 
the  plaintiff,  from  wiiich  the  defendant  appealed. 

So  far  as  we  can  understand  from  the  briefs  of  counsel, 
there  is  no  substantial  dispute  about  the  foregoing  facts, 
and  we  think  they  are  established  without  contradiction 
and  are  all  that  require  to  be  considered  on  this  hearing. 
There  are  four  alleged  errors  urged  by  counsel  for  appel- 
lant in  his  brief.    One  of  them  is  to  this  effect :  A  statute 
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provided  that  siioh  an  action  should  not  be  maintained,  un- 
less within  a  specified  time  after  the  accident  there  should 
have  been  served  upon  the  city  a  written  notice  of  the  in- 
jury, and  of  the  nature  and  extent  thereof,  and  of  the  time 
when  and  place  where  it  had  occurrcnl.  A  notice  was  served 
in  due  time,  which  recited  all  that  the  statute  required,  but 
proceeded  to  state,  as  a  cause  of  the  accident,  that  the  side- 
walk was  negligently  and  defectively  constructed  and 
maintained,  and  ice  and  snow  had  been  permitted  to  ac- 
cumulate thereon.  This  additional  matter  was  irrelevant 
to  the  re(juirement  of  the  statute  and  so  mere  surplusage, 
of  which  the  city  may  not  complain,  unless  it  was  misled 
thereby  to  its  prejudice,  and  the  record  does  not  show  it 
to  have  been  so.  All  that  counsel  complains  of  is  that  it 
might  have  done  so,  which  is  perhaps  true,  but  there  is 
no  present  practical  occasion  for  speculating  about  it. 
The  petition  charges  that  the  defendant  "negligently 
failed  to  construct  or  maintain  a  sidewalk  or  safe  way 
for  foot  travel  along  and  in  front  of  said  triangular  tract 
of  ground  and  in  St.  Mary's  avenue,  which  failure  covered 
a  period  of  about  four  years."  This  allegation  informed 
the  defendant  of  the  exact  nature  of  the  wrong  complained 
of,  which,  as  we  have  said,  was  proved  without  substantial, 
if  any,  contradiction.  We  do  not  think  it  a  detraction 
from  the  sufficiency  of  the  pleading  or  proof  that  the  city 
had,  until  four  years  previously  maintained  a  sidewalk 
along  the  strip  mentioned.  We  do  not  think  it  a  cajse  in- 
volving the  question  whether  the  city  is  compelled  to  con- 
struct and  maintain  a  walk  upon  a  pathway  voluntarily 
chosen  by  pedestrians,  but  which  is  not  and  has  never 
been  set  apart  for  such  use  by  the  city.  This  pathway 
had  been  so  set  apart  and  been  so  used  until  the  space  was 
paved  with  wooden  blocks,  and  such  pavement,  as  long  as 
it  was  kept  in  repair,  doubtless  served  well  enough  the 
purposes  of  pedestrians  so  that  the  pavement  itself  did 
not  operate  to  withdraw  it  from  such  use  or  to  warn  foot 
passengers  that  it  had  been  abandoned  therefor,  which  in 
fact  it  had  not  been. 
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Another  contention  is,  that  the  plaintiff  was  guilty  of 
contributory  negligence  in  continuing  to  pursue  the  way 
after  she  discovered  its  dangerous  condition,  but  the 
danger  was  not  so  great  or  so  imminent  as  to  render  such 
use  negligence  per  se.  The  plaintiff  testified  that  she  em- 
ployed such  care  and  circumspection  after  she  discfovere<l 
the  condition  of  the  way,  w^hich  she  did  not  do  until  after 
she  had  enter(*d  upon  it,  as  prudence  and  care  for  her 
own  safety  seamed  to  require.  The  question  was  one  for 
the  jury,  which  they  have  answ^ercn:!  in  her  favor,  and  ^ve 
think  the  evidence  in  that  regard  sui)ports  their  verdict. 

Finally,  it  is  objected  that  the  court  permitted  a  wit- 
ness to  testify  that  the  condition  of  the  pathway,  several 
months  after  the  happening  of  the  accident,  was  rough 
and  uneven.  If  there  had  been  anv  substantial  conflict 
as  to  its  having  been  in  that  condition  at  the  time  of  the 
accident,  the  objection  would,  perhaps,  be  well  taken,  but 
we  think  the  matter  is  clearly  beyond  dispute,  so  that  the 
error,  if  any,  was  without  prejudice. 

We  do  not  discover  that  the  court  failed  to  submit  the 
issues  fairly  to  the  jury  or  committed  any  other  preju- 
dicial error,  and  we  recommend  that  the  judgment  be 
affirmed. 

Calkins,  C,  concurs. 
Pawcett,  C,  not  sitting. 

By  the  Court:  For  the  reasons  stated  in  fhe  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 
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P.  W.  Fitch,  appellant,  v.  Euclid  Martin,  Adminis- 
trator, APPELLEE. 

Filed  November  9,  1907.    No.  15,211. 

Trial:  Fraud:  Dismissal.  Fraud  or  imposition  upon  the  court  and 
against  defendant,  practiced  by  a  plaintiff  during  the  progress  of 
the  trial  of  his  cause,  does  not  justify  the  dismissal  of  his  action 
without  a  determination  of  its  merits. 

Appeal  from  the  district  court  for  Douglas  county: 
Willis  G.  Sears,  Judge.  Judgment  of  dismissal  vacated 
and  cause  remanded  with  directions. 

A.  8.  Churchill  and  Byron  G.  Burhank,  for  appellant. 

F.  E.  Oaines  and  E.  G.  McGilton^  contra, 

* 
Ames,  C. 

This  is  an  appeal  to  the  district  court  from  a  judgment 
of  a  county  court  disallowing  a  claim  against  the  estate 
of  a  deceased  person.  After  the  trial  had  proceeded  so 
far  that  the  cause  had  been  submitted  to  the  jury  for  de- 
liberation upon  their  verdict,  the  claimant  or  plaintiff 
was  accused  of  having  secretly  and  fraudulently  made  a 
material  alteration  in  an  alleged  book  of  accounts  of 
transactions  between  himself  and  the  deceased,  after  it 
had  been  offered  and  received  as  documentary  evidence  in 
the  pix)gress  of  the  trial.  The  trial  judge  thereupon,  with 
the  aid  of  a  committee  of  law^^ers  appointed  by  himself, 
made  an  investigation  into  the  subject  of  the  charge,  as 
a  result  of  which  he  became  convinced,  and  made  a  de- 
termination or  finding,  that  the  accusation  was  true.  In 
consequence  of  such  finding,  and  of  his  own  motion,  as  the 
record  recites,  the  judge  discharged  the  jury  from  further 
consideration  of  the  case  and  entered  a  judgment  dismiss- 
ing the  appeal.  A  motion  to  vacate  the  dismissal  and  for 
a  new  trial  having  been  overruled,  the  plaintiff  appealed 
to  this  court. 
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The  constitution  of  this  state  contains  the  three  follow- 
ing provisions:  Article  I,  sec.  13.  "AH  courts  shall  l)e 
open,  and  every  person,  for  any  injury  done  him  in  his 
lunds,  goods,  person,  or  reputation,  shall  have  a  remedy 
hy  due  course  of  law,  and  justice  administered  without 
d'elav." 

■ 

Article  I,  sec.  24.  "Tire  right  to  be  heard  in  all  civil 
cases  in  the  court  of  last  resort,  by  appeal,  error,  or  other- 
wise,  shall  not  be  denied." 

AKicle  VI,  sec.  17.  "Appeals  to  the  district  courts 
from  the  judgments  of  county  courts  shall  be  allowed  in 
all  criminal  cases  on  application  of  the  defendant;  and  in 
all  civil  cases,  on  application  of  either  party,  and  in  such 
other  cases  as  may  be  provided  by  the  law." 

It  is  nowhere  provided  that  the  rights  thus  guaranteed 
shall  be  forfeited  by  deceit  or  imposition  practiced  upon 
the  court,  or  attempted  so  to  be,  or  even  by  the  coimnis- 
sion  of  forgery,  perjury  or  other  criminal  offense.  Such 
penalties  as  the  statute  does  or  shall  provide  for  any  such 
acts  must,  we  suppose,  be  inflicted,  if  at  all,  after  trial  and 
ccmviction  by  due  course  and  process  of  law,  and  not  as 
the  rx.'sult  of  a  summary  investigation  in  a  proceeding  un- 
known to  the  statute  and  instituted  by  the  judge  upon 
his  own  motion.  The  proceeding  and  judgment  are  at- 
tempted to  be  justified  in  this  inst^ince  as  being  an  exercise* 
of  the  inherent  powers  of  the  court  to  protect  itself  from 
the  consequences  of  deceit  and  imposition,  and  to  prevc^nt 
its  ordinary  process  and  proceedings  from  being  made  use* 
of  as  the  instruments  of  fraud  or  oppression.  It  is  un- 
necessary to  attempt  to  decide,  at  prescmt,  what  are  the* 
nature  and  limitations  of  the  powers  of  the  court  in  this 
I  resp(*ct,  but  we  think  it  is  safe  to  say  that  tliey  do  not 

!  (»xtentl  so  far  as  entirely  and  finally  to  deprive  a  litigant 

i  of  the  right  to  have  his  suit  heard,  tried  and  det(Tmined 

according  to  tl.e  usual  course  and  practice  of  the  courts 
in  similar  cases. 

Counsel  cite  but  one  decisioji  in  support  of  their  c(m- 
tention,  viz..  Gage  Count!/  r.  Kiuf/  Bridge  To.,  58  Neb. 
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827.  But  we  think  that  decision  is  not  conclusive,  or,  in- 
deed, in  point,  in  the  present  controversy.  The  appeal, 
which  was  dismissed  in  that  case,  was  from  an  order  of  a 
county  board  allowing  a  claim  against  their  county. 
Now,  a  taxpayer  has  no  natural  or  constitutional  right  to 
prosecute  such  an  appeal,  which  concerns  a  matter  in 
which  he  has  no  special  individual  or  personal  interest, 
but  the  statute  permits  Iiim  to  carry  on  the  proceeding  in 
the  name  and  behalf  and  as  a  repres(»ntative  of  the  public, 
that  is  to  say,  of  the  whole  body  of  the  county.  And 
when,  in  the  case  cited,  the  court  discovered  that  the  ap- 
pellants were  not  in  fact  doing  what  the  statute  contem- 
plated, and  that  they  were  not  in  reality  prosecuting  the 
appeal  in  the  interests  of  or  as  representatives  of  the 
public,  but  for  the  accomplishment  of  unlawful  and  ex- 
tortionate ends  of  their  own,  it  refusi^l  to  permit  them  to 
proceed  further.  By  so  doing  the  court  bereft  the  appel- 
lants of  no  right  or  propc^rty,  but  at  the  uttermost  de- 
prived them  of  a  privilege  which  has  been  confernni  upon 
them,  not  for  their  own  (md  alone,  but  for  the  public  bene- 
fit, from  which  end  they  had  perverted  it. 

The  cases  cited  in  (rat/c  County  v,  Kim/  Bridfje  Co,, 
supra,  appear  to  us  to  be  in  point  neitluT  in  that  case  nor 
in  this.  The  appeal  in  JoJuifion  v.  ^t,  Paul  Clti/  R.  Co.,  68 
Minn.  408,  was  dismissed  because  it  was  without  merit, 
that  is  to  say,  because  the  judgment  sought  to  be  appealed 
from  was  entered  in  obedience  to  a  mandate  from  the  su- 
preme court  and  was  consequently  not  subject  to  review. 
The  court  properly  descrilxnl  the  api)eal  as  frivolous.  In 
Stewart  v.  Butler,  59  N.  Y.  Snpp.  573,  the  New  York  su- 
preme court  at  special  term,  that  is  to  say,  a  trial  judge, 
entered  an  order  staying  a  suit  at  law  under  such  circum- 
stances, as  the  opinion  recites,  as  would  have  justified  or 
probably  induced  a  court  of  equity  perpetually  to  enjoin 
the  prosecution  of  a  multiplicity  of  vexatious  suits  at 
law.  What  afterwards  became  of  this  case  we  do  not 
know,  nor  have  we  an  accurate  knowledge  of  the  powers 
or  jurisdiction  of  the  New  York  courts  or  of  their  methods 
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of  procedure,  but  it  is  evident  that  there  was  exerted  in 
that  case  a  power  or  jurisdiction  quite  diflferent  in  both 
its  nature  and  origin  from  that  exercised  by  either  of  the 
Nebraska  courts  in  the  cases  under  consideration.  We 
think  none  of  the  cases  mentioned  is  a  precedent  for  the 
order  of  dismissal  in  the  case  at  bar,  which  we  think  to 
be  also  without  justification  by  principle.  We,  of  course, 
intend  to  intimate  no  opinion  with  respect  to  the  truth  or 
falsehood  of  the  accusation  against  the  plaintiff. 

Much  of  the  briefs  and  oral  arguments  of  counsel  was 
concerned  with  orders  made  by  the  trial  judge  with  refer- 
ence  to  the  withdrawal  and  amendment  of  pleadings. 
These  orders  are,  however,  interlocutory,  and  subject  -to 
vacation  or  modification  during  the  future  progress  of 
the  cause.  Whether  they,  or  any  of  them,  are  erroneous, 
we  do  not  think  it  necessary  or  prudent  to  express  an 
opinion  until  there  shall  have  been  presented  a  record 
containing  a  judgment  within  the  jurisdiction  of  the  dis- 
trict court  to  render.  Even  error  thus  committed  may 
be  cured  by  other  steps  in  the  procedure,  and  may  finally 
turn  out  to  be  without  prejudice. 

We  recommend  that  the  judgment  of  dismissal  be  va- 
cated and  set  aside,  and  the  cause  remanded,  with  instruc- 
tions to  reinstate  the  cause  and  proceed  with  it  according 
to  law. 


Calkins,  C,  concurs. 
Fawcett,  C,  not  sitting. 


By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  dismissal  is  vacated  and  set 
aside,  and  the  cause  remanded,  with  instructions  to  re- 
instate the  cause  and  proceed  with  it  according  to  law. 

Judgment  accoedingly. 
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L.  P.  Albright,  appellant,  v.  State  Life  Insurance 

Company,  appellee. 

Filed  November  9,  1907.    No.  14,959. 

Insurance:  Contract:  Parol  Evidence.  Where,  In  a  written  applica- 
tion for  life  insurance,  the  applicant  agrees  that  no  statements, 
promises  or  information  made  or  given  by  the  person  soliciting 
or  tajting  such  application  shall  be  binding  on  the  company, 
unless  embodied  in  the  application  and  presented  to  the  company 
at  its  home  office  as  a  part  thereof,  the  applicant  cannot  show 
that  such  application  was  conditioned  upon  an  agreement  not 
contained  therein,  made  by  the  agent  soliciting  the  application, 
that  the  company  was  to  make  a  real  estate  loan  for  the  amount 
of  the  policy. 

Appeal  from  the  district  court  for  Webster  county :  Ed 
L.  Adams,  Judge.    AffinnaL 

L.  H.  BlachlccUje  and  J.  S.  Oilliam^  for  appellant. 

Crane  &  Boucher  and  Fred  Maurcr,  contra. 

Calkins,  C. 

On  the  10th  dav  of  September,  11)03,  one  J.  W.  Howard, 
who  was  a  soliciting  agent  for  the  defendant,  a  life  insur- 
ance company,  and  autliorized  to  take  applications  for 
life  insurance  policies  and  collect  the  first  premium  there- 
for, orally  represented  to  the  plaintiff  that  the  defendant 
would  make  him  a  $4,000  loan  if  he  would  take  out  a 
$4,000  policy,  to  be  secured  by  a  mortgage  at  the  rate  of  5 
per  cent.  Howard  was  providwl  by  the  defendant  with 
blank  applications  and  receipts  for  the  first  year's  pre- 
mium, but  it  does  not  appear  that  he  had  authority  to 
solicit  for  loans  or  that  he  was  provided  with  any  forms 
issued  by  the  defendant  for  that  purpose.  The  plaintiff 
thereupon  signed  an  application  for  a  policy  of  life  insur- 
ance in  the  sum  of  $4,000,  and  executed  his  note  payable 
to  "J.  W.  Howard,  agent,"  ]March  1,  1904,  in  the  sum  of 
$23(>.92,  the  amount  of  the  first  annual  premium.     The 
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application  contained  the  provision:  "I  a<2:ree  that  no 
statements,  promises  or  information  made  or  given  by 
the  person  soliciting  or  taking  this  application  shall  be 
binding  on  the  comi>any,  unless  such  statements,  promises 
or  information  be  reduced  to  writing  and  presented  to 
the  oflBcers  of  the  company  at  the  home  office  with  this 
application,  and  that  this  application  and  the  policy 
hereby  applied  for,  taken  together,  vshall  constitute  the 
entire  contract  between  the  parties  hereto."  Howard 
thereupon  took  one  of  the  ordinary  receipts  of  the  de- 
fendant, which,  as  printed,  acknowledged  the  receipt  of 
the  first  annual  premium  and  provided  that  the  insurance 
would  be  in  force  from  the  date  of  the  approval  of  the 
application  by  the  medical  director,  and  that,  in  case  the 
policy  should  not  be  issued,  the  money  paid  would  be  re- 
funded, and  inserted  therein:  "Keceived  of  L.  P.  Al- 
bright note  for  $236  in  favor  of  J.  W.  Howard,  agent; 
this  note  not  to  be  negotiated  nor  collected  until  policy  is 
issued  and  f4,000  loan  has  been  made  to  the  applicant." 
The  plaintiff  made  upon  a  blank  form  in  ordinary  use  an 
application  for  a  loan,  which  was  delivered  with  the  ap- 
plication for  insurance  to  the  agent  Howard.  What  be- 
came of  the  application  for  a  loan  does  not  api^ear,  but  the 
application  for  the  insurance  was  in  due  course  received 
by  the  defendant. 

The  next  transaction  appearing  in  the  record  is  a  letter 
from  the  president  of  the  defendant  company,  dated  De- 
cember 11,  1903,  and  addressed  to  the  plaintiflf,  as  follows : 
"Replying  to  your  letter  of  December  8,  in  which  you  say 
you  gave  an  agent  of  ours,  w^hose  name  you  do  not  men- 
tion, an  application  for  a  policy  of  $4,000,  conditioned 
that  the  home  office  would  loan  you  |4,000  at  5  per  cent. 
on  real  estate  in  your  city  by  March  1,  next,  was  duly  re- 
ceived. None  of  our  agents  has  authority  to  make  any 
such  contract  for  loans,  and  we  would  not  accept  a  loan 
under  any  such  conditions.  Our  loan  department  and  in- 
surance department  are  run  entirely  separate,  and  if  you 
8 
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were  to  take  flOO,000  of  life  insurance  it  would  not  in- 
fluence us  at  all  in  niakinj^  you  a  loan,  except  such  as  could 
be  made  on  your  policy  at  the  proper  time.  I  am  ffVad  you 
wrote  me  about  this  matter  before  complications  could 
arise.  I  wish  you  would  send  v"  th(*  name  of  the  a«rent. 
Yours  truly,  A.  M.  Sweeney,  I^re.sident."  After  reieiviny: 
this  letter  the  plaintiflf,  on  December  23,  1903,  appeared 
before  the  medical  examiner  of  the  company  at  KchI  Cloud, 
Nebraska,  to  whom  his  application  had  been  returned,  and 
submitted  to  a  medical  examination,  sij^ninji:  that  portion 
of  the  application  relating  to  his  family  history.  The  re- 
port of  the  examiner  being  satisfactory,  the  application 
was  accepted  by  the  company  and  a  policy  of  insurance 
was  issued  on  January  13,  1904,  and  sent  to  the  plaintiff 
by  mail.  This  policy  the  plaintiflf  returned  to  the  com- 
pany, but  without  letter  or  explanation,  and  when  the 
company  requested  such  explanation  he  wrote  on  the  back 
of  its  letter,  dated  March  30,  1904 :  "I  return  herewith 
policy.  Your  agent  has  bound  you  by  contract  which  must 
be  carried  out  before  I  accept  policy."  Meanw^hile  the  note 
had  passed  into  the  hands  of  the  First  National  Bank  of 
Omaha,  and  the  plaintiflf  was  compelled  to  pay  the  same. 
It  does  not  appear  who  received  the  proceeds  of  the  note, 
but  it  bears  the  indorsement  in  blank  of  J.  W.  Howard, 
agent,  and  George  J.  Crane,  who  was  the  state  agent  of  the 
defendant.  After  the  payment  by  the  plaintiflf  of  the  note 
in  question,  in  February,  1905,  he  brought  this  action  to 
recover  from  the  defendant  the  amount  which  he  was  re- 
quired to  pay  thereon,  on  the  ground  that  the  defendant 
had  failed  to  fulfil  the  contract  or  return  the  note  given 
by  him.  The  issuer  being  made  up  upon  this  plea,  there 
was  a  trial  to  a  jury,  and,  the  plaintiflf  having  given 
testimony  tending  to  establish  the  fort^oing  facts,  the 
court  at  the  conclusion  thereof  directed  a  verdict  for  the 
defendant;  and  the  plaintiflf  brings  this  appeal  from  the 
judgment  rendered  ui)on  such  verdict. 

It  is  not  claimed  that  the  soliciting  agent,  Howard,  had 
any  actual  authority  from  the  defendant  to  make  any 
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agreement  for  the  loan  of  money  up*  ..  the  security  of  reul 
estate,  and  the  power  of  soliciting  ai)i)lications  for  life  in- 
surance clothed  him  with  no  apparent  authority  to  make 
such  contracts,  or  to  condition  contracts  for  life  insurance 
upon  the  making  of  loans.  The  application  which  the 
plaintiff  signed,  and  which  alone  appears  to  have  come  to 
the  defendant's  notice,  was  complete  in  itself  and  con- 
tained no  stipulation  respecting  any  loan  to  be  made  to 
the  plaintiff  upon  real  estate  security.  In  it  the  plaintiff 
agreed  that  no  statements,  promises  or  information  made 
or  given  by  the  person  soliciting  or  taking  the  application 
should  be  binding  on  the  company,  unless  the  same  should 
be  reduced  to  writing  and  presented  to  the  defendant  at 
the  home  office  as  a  part  of  such  application.  It  is  not 
suggested  why  this  was  not  a  reasonable  and  just  pro- 
vision and  one  which  should  be  enforced  by  the  court. 
The  agreement  to  make  a  loan  of  its  funds  upon  real 
estate  security  is  not  ijermane  to  the  contract  of  life  in- 
surance, and  the  two  branches  of  business  should  be,  and 
by  all  reputable  companies  are,  kept  entirely  sei)arate.  A 
life  insurance  company  is  a  trustee  for  its  policy  holders, 
and  for  it  to  pnmiise  real  estate  loans  to  induce  applica- 
tions for  its  policies  would  be  an  unfaithful  exercise  of  its 
stewardship.  After  being  informed  by  the  defendant  that 
no  agent  had  authority  to  make  any  such  contract,  and 
that  the  defendant  would  not  make  a  loan  under  any 
such  conditions,  the  plaintiff  presented  himself  for  medical 
examination  and  signed  the  certificate  as  to  his  family 
history  indorsed  upon  his  original  application,  and  it 
might  well  be  held  that,  the  defendant  having  thereupon 
issued  its  policy  of  insurance  and  placed  itself  under  the 
liability  thereby  created,  the  plaintiff  would  be  estoppeil 
to  claim  that  the  contract  contained  any  other  stipulation 
or  condition  than  that  embodied  in  the  application  and 
policy.  But  it  is  not  necessary  to  determine  that  question, 
as  the  stipulations  in  the  application  excluded  any  other 
condition  or  agreement.  The  plaintiff  relies  on  the  cases 
of  Hfew  York  Life  Ins.  Co.  v.  Baese,  31  S.  W.  (Tex.  Civ. 
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App.)  824,  and  ^tfew  York  Life  Ins.  Co.  v.  Rohrhough  & 
Co.,  2  Willson,  Oiv.  Cas.  Ct.  App.  (Tex.)  167.  Neither  of 
those  cases  is  in  point.  In  the  first  the  company-  did  not 
issue  the  policy,  and  in  the  second  it  does  not  appear  that 
a  written  application  was  made,  though  it  seems  that  the 
company  knew  that  the  solicitor  had  promised  to  issue  a 
policy  conditioned  that  the  insured  might  travel  without 
restriction,  and  it  refused  to  issue  a  policy  in  that  form. 
We  therefore  recommend  that  the  judgment  of  the  court 
below  be  affirmed. 

Ambs,  C,  concurs. 
Fawcett,  C,  not  sitting. 

By  the  Court :   For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  court  below  is 

Affirmed. 


Roy  L.  Stewart,  appellee,  v.  Charles  E.  Walker  bt 

AL.,    appellants. 
Filed  Novembeb  9,  1907.    No.  14,964. 

1.  Mortgages:  Reformation:  Subsequent  Pubchaser.  Where  a  mort- 
gage purports  to  give  the  amount,  date  of  execution  and  maturity, 
and  the  rate  of  interest  borne  by  the  notes  it  secures,  and  is  so 
recorded,  the  mortgagee  may  not  in  a  suit  against  a  subsequent 
purchaser  of  the  premises,  who  has  no  notice  except  such  as  is 
afforded  by  the  record,  show  that  the  notes  intended  to  be  secured 
matured  at  an  earlier  date  or  bore  a  higher  rate  of  interest  than 
was  specified  in  the  mortgage. 

2. :  Estoppel.    The  statements  contained  in  a  mortgage  recorded 

by  the  mortgagee  are  his  declarations  to  all  subsequent  pur- 
chasers, and  he  is  estopped,  as  against  one  who  has  bought  the 
premises  relying  upon  such  record,  to  assert  that  his  interest  is 
greater  or  his  lien  more  onerous  than  was  described  in  such 
mortgage. 

3.  :   Mistake:   Eqihty.     If  a  mortgagee  accepts  and  records  a 

mortgage  which  describes  the  notes  it  secures  as  maturing  at  a 
later  date  or  bearing  a  lower  rate  of  Interest  than  is  actually 
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named  in  such  notes,  the  mistake  is  his,  and  under  the  rule  that, 
where  one  of  two  Innocent  persons  must  suffer,  the  one  who  has 
made  a  mistake  possible  is  the  one  who  must  bear  the  loss,  the 
mortgagee  must  suffer  the  consequences  of  such  error,  rather 
than  the  innocent  purchaser  who  has  relied  upon  the  record. 

4.  Vendor  and  Purchaser:  Records:  Examination  by  Agent.  It  is  not 
necessary  for  a  purchaser  of  real  estate  to  personally  inspect  the 
public  records.  He  may  do  this  by  his  agent  or  attorney;  and  a 
person  who  prepares  an  abstract  of  title  from  the  record  for  his 
examination  ^is  the  agent  of  such  purchaser. 

Appeal  from  the  district  court  for  Johnson  county: 
John  B.  Raper,  Judge.    Reversed  and  dismissed. 

8.  P.  Davidson  and  G.  H.  Epperson,  for  appellants. 

L.  O.  Chapman,  W.  E.  Stewart  and  8,  8.  8tewart,  contra. 

Calkins,  C. 

On  the  5th  day^  of  May,  1905,  the  defendants'  grantoi* 
executed  a  mortgage  to  plaintiff's  assignor,  which  con- 
tained the  condition  that  the  same  should  be  void  upon 
the  payment  of  the  sum  of  "$2,633.33,  with  interest  thereon 
at  the  rate  of  6  per  cent.'  per  annum  according  to  the  tenor 
and  effect  of  seven  promissory  notes  of  even  date  herewith, 
one  for  the  sum  of  ljpl66.66;  one  for  the  sum  of  |166.6(); 
one  for  the  sum  of  |333.34 ;  one  for  the  sum  of  $333.34 ; 
one  for  the  sum  of  f 333.34 ;  one  for  the  sum  of  $333.34, 
and  one  for  the  sum  of  $1,270,  due  in  1,  2,  3,  4  and  9 
years,  respectively.''  This  mortgage  was  duly  recordcxl 
on  the  6th  day  of  May,  1905,  and  on  the  1st  day  of  Au- 
gust, in  the  same  year,  the  mortgagee  executed  a  written 
assignment  thereof,  purporting  to  transfer  the  same  and 
the  notes  therein  described  to  the  plaintiff,  which  assign- 
ment was  duly  recorded  on  the  day  of  its  execution.  The 
notes  which  the  mortgage  was  really  given  to  secure  were 
dated  on'the  4th  day  of  April,  1905,  and  were  due,  two  on 
the  Ist  day  of  March,  1906,  one  on  the  1st  day  of  March, 
1907,  one  on  the  1st  day  of  March,  1908,  one  on  the  1st 
day  of  March,  1909,  and  one  on  March  1,   1913.     The 
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principal  of  these  notes  was  the  same  a^  described  in  the 
mortgage,  and  they  each  bore  interest  at  the  rate  specified 
in  the  mortgage,  except  one  of  the  ^166.66  notes,  which 
was  drawn  to  bear  interest  at  the  rate  of  8  per  cent,  per 
annum.  The  mortgagor  on  the  7th  day  of  August,  1905, 
conveyed  the  premises  by  a  {leed  without  covenants  to  one 
Neilson,  who  on  the  23d  day  of  January,  1906,  by  a  similar 
deed  conveyed  the  premises  to  the  defendant  Furer,  who 
took  the  title  with  no  other  notice  of  the  date,  amount, 
date  of  maturity  and  rate  of  interest  of  the  debt  secured 
than  that  alTorded  by  the  record  of  the  mortgage  and  its 
assignment.  On  the  16th  day  of  March,  1906,  the  plaintiff 
commenced  suit  to  foreclose  the  mortgage,  alleging  that 
the  notes  were  actually  dated  April  5,  1905,  and  became 
due  on  the  1st  day  of  ifarch,  instead  of  the  1st  day  of 
May,  as  specified  in  the  mortgage,  and  that  the  misde- 
scription thereof  in  the  mortgage  resulted  from  an  error 
)f  the  scrivener  who  drew  the  same.  lie  prayed  for  a  ref- 
ormation of  the  mortgage  and  a  decree  of  foreclosure  and 
sale  for  the  amount  of  the  entire  debt,  which  was  rendered 
by  the  district  court,  from  which  judgment  the  defendant 
Belle  Furer  brings  this  appeal. 

1.  The  principal  question  in  this  case  is  whether,  where 
ai  mortgage  purports  to  give  the  amount,  date  bt  execu- 
tion and  maturity,  and  the  rate  of  interest  borne  by  the 
notes  it  secures,  and  is  so  recorded,  the  mortgagcn^  may,  in 
a  suit  against  a  subsequent  purchaser  of  the  premises  who 
has  no  notice  except  such  as  is  afforded  by  the  record, 
show  that  the  notes  intended  to  be  secured  were  dated  and 
matured  at  an  earlier  day,  and  bore  a  higher  rate  of  in- 
terest than  was  specified  in  the  recorded  mortgage,  and 
have  the  same  enforced  accordingly.  Whatever  the  rule 
may  be  in  reference  to  mortgages  which  do  not  purport  to 
give  these  particulars,  we  are  satisfied  that,  where  the 
mortgage  states  the  amount,  date  of  maturity,  and  rate  of 
interest  borne  by  the  notes  secured  thereby,  it  may  not,  as 
against  a  purchaser  without  notice,  be  reformed  in  any 
particular  which  makes  the  burden  of  the  lien  more  oner- 
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ous  than  it  api)eared  to  be  from  the  recorded  mortgage. 
The  only  rational  interpretation  of  the  recording  act  U 
that  the  real  mortgage  must  be  recorded,  and  the  very 
fact  that  the  plaintiff  asks  to  have  the  mortgage  reformed 
is  a  confession  that  the  mortgage  which  he  is  seeking  t) 
enforce  was  never  recorded,  and  is  tlierefore  void  as 
against  subsefiuent  purchasers  without  notice.  In  thq 
earlier  cases  a  tendency  appears  to  hold  the  mortgage  in- 
valid, unless  it  truly  describes  the  debt  to  be  secured;  but 
the  modern  and  bettcT  doctrine  seems  to  be  that,  if  there  is 
a  real  debt  to  be  secured,  it  may  be  enforced  as  against  a 
subseijuent  purchaser,  if  the  amount  be  no  larger  than  U 
indicated  by  the  mortgage  and  the  conditions  no  more 
onerous.     We  are  cited  to  cases  which  hold  that  a  debt 

may  be  enforced  although  less  in  amount  than  that  speci- 
fied in  the  mortgage,  to  cases  which  hold  the  mortgage 
valid  where  no  amount  is  specified,  and  to  cases  where  a 
mortgage  is  held  good  which  secures  a  contingent  liabil- 
ity; but  no  case  has  been  brought  to  our  attention  which 
conflicts  w'ith  the  rule  above  laid  down,  unless  it  be  the 
case  of  ninricks  v.  Brady,  20  S.  Dak.  599,  where  it  was 
held  that  a  purchaser  of  the  premises  was  bound  by  the 
provisions  of  the  notes  that  they  should  draw^  increased 
interest  after  maturity,  and  that  overdue  interest  pay- 
ments should  also  draw  increased  interest,  although  this 
provision  was  not  mentioned  in  the  mortgage.  This  cast* 
appears  to  have  been  decided  on  the  authority  of  Ricket- 
son  V.  Richardson,  19  Cal.  330,  where  it  w^as  held  that, 
wlien  a  mortgage  mentioned  interest  without  naming  the 
rate,  subsequent  purchasers  were  liable  for  the  principal 
and  the  conventional  interest  stipulated  in  the  notes.  The 
opinion  expressly  concedes  the  rule  that,  where  a  note 
is  described  in  a  mortgage  as  it  is  made  or  recorded 
as  a  note  for  a  given  sum,  the  mortgagee  cannot  set 
up  as  against  a  subsequent  purchaser  a  different  and 
larger  debt,  for  the  plain  reason  that  a  party  dealing  with 
or  in  resi)ect  to  the  property  from  an  inspection  of  thv 
mortgage  contracts  in  reference  to  its  terms,  and  cannot 


72  NEBRASKA  REPORTS.  [Vol.  80 


Stewart  v.  Walker. 


be  supposed  to  know  or  suspect  that  the  real  fact  is  differ- 
ent from  the  recorded  account  of  it.  The  court  there 
held  that  there  was  no  intendment  under  the  laws  of  Cali- 
fornia that,  when  interest  is  the  subject  of  stipulation, 
no  particular  rate  is  agreed  on,  and,  there  being  no  rate 
specified  in  the  mortgage,  that  the  conventional  rate  ob- 
tained. We  are  inclined  to  the  view  that,  where  no  rate 
is  specified,  the  legal  rate  would  prevail  in  this  state,  but 
it  is  not  necessary  to  determine  that,  for  in  Ricketson 
V,  RichardHon,  supra,  no  rate  is  specified,  while  in  Hin- 
ricks  V.  Brady,  supra,  a  rate  was  specified  with  no  intima- 
tion that  it  was  to  be  changed  after  due.  The  latter  case, 
while  professedly  resting  upon  the  authority  of  the  former, 
went  one  step  further. 

2.  The  purpose  of  recording  a  mortgage  is  to  give  notice 
of  the  lien  to  subsequent  purchasers  and  incumbrancers. 
It  was  said  by  Maxwell,  J.,  in  Edminster  v.  Higgins,  6 
Neb.  265 :  "The  policy  of  our  law  is  to  discourage  secret 
liens,  and  to  require  all  instruments  affecting  the  title  of 
real  estate  to  be  entered  of  record";  and  that  "the  law^ 
thus  places  a  means  within  the  reach  of  every  one  desiring 

to  purchase  real  estate  of  ascertaining  the  condition  of  its 
title."  The  mortgagee  receiving  a  mortgage  and  record- 
ing the  same  in  pursuance  of  the  statute  is  responsible  for 
the  statements  therein  contained  respecting  the  nature  and 
extent  of  his  lien.  The  declarations  contained  in  the 
mortgage  are  his  declarations  to  all  subsequent  purchas- 
ers, and,  under  a  familiar  rule  of  equity  jurisprudence,  he 
is  estopped  to  assert  against  subsequent  purchasers  that 
his  interest  is  greater  than  he  declared  it  to  be  by  the 
statements  contained  in  the  mortgage  which  he  himself 
caused  to  be  recorded  for  the  very  purpose  of  notifying 
such  subsequent  purchasers  of  the  existence  and  extent  of 
his  lien.  It  is  suggested  that  the  intending  purchaser 
should  inquire  of  the  mortgagee  concerning  the  lien.  Con- 
ceding, for  the  argument,  that  this  is  true  in  respect  to 
those  matters  not  covered  by  the  mortgage,  why  should 
the  intending  purchaser  interrogate  the  mortgagee  con- 
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cerning  those  matters  wiiii'li  tlio  inort{j;a<»:ee  has  already 
formally  declared  and  caused  to  be  entered  in  the  rcK^ord? 
If  the  mortgage  declares,  as  in  this  instance,  that  the  notes 
bear  even  date  therewith  and  are  due  at  spcn-ified  periods 
from  such  date,  and  that  they  bear  interest  at  the  rate  of 
rt  per  cent,  per  annum,  there  is  no  reason  why  the  intend- 
ing purchaser  should  be  required  to  go  to  the  mortgagee 
to  ascertain  if  the  facts  stated  in  the  mortgage,  which  he 
caused  to  be  recorded  for  the  purpose  of  giving  notice,  are 
true. 

3.  The  construction  of  the  recording  act  contended  for 
by  the  plaintiff  contravem^s  the  well-settled  principle  of 
cHiuity  jurisprudence  that,  where  one  of  two  innocent  per- 
sons must  suffer  from  the  consequences  of  a  mistake,  the 
person  who  made  the  mistake  possible  is  the  one  who  must 
l)ear  them.  It  was  the  fault  of  the  mortgagee  if  the  mort- 
gage which  he  took  did  not  correctly  describe  the  notes  it 
was  intended  to  secure,  and  if  there  is  to  be  a  loss  in  con- 
sequence of  that  mistake  he  should  bear  it,  and  should 
not  be  allowed  to  shift  the  burden  upon  the  innocent  pur- 
chaser. 

4.  The  plaintiff  contends  that  the  defendant  did  not 
rely  upon  the  record,  because  she  did  not  personally  ex- 
amine the  same.  It  appears  that  her  husband,  who  acted 
for  her,  procured  an  abstract  of  the  record  which  cor- 
rectly exhibited  the  facts  recited  in  the  mortgage  as  to  the 
debt  it  secured.  It  is  conclusively  presumed  against  a 
purchaser  that  he  had  notice  of  the  facts  stated  in  th(» 
record,  and  there  is  no  reason  suggested  why  the  pre- 
sumption should  not  obtain  in  his  favor  as  well;  but  if  it 
is  necessary  for  a  purchaser  to  examine  the  record  he  may 
do  it  by  an  agent,  and  that  is  what  happens  wlien  lu* 
relies  upon  an  abstract  made  from  the  record.  There  is 
no  merit  in  this  contention. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  reversed  and  the  plaintiff's  action  dismissed. 

Ames,  C,  concurs. 

Fawcbtt,  C,  not  sitting. 
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By  the  Court:  For  the  reasons  stated  in  the  foreg:oing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  plaintiff's  action  dismissed. 

Reversed. 


Ebwin  O.  Bode  v.  State  of  Nebraska. 

Piled  November  21,  1907.    No.  14,951. 

1.  Embezzlement:  Information.     In  a  prosecution  for  embezzlement 

under  section  124  of  the  criminal  code,  it  Is  not  necessary  to 
allege  in  the  information  that  the  city  whose  funds  are  embez- 
zled is  an  organized  city. 

2.  ' — :   .     Information  examined,  its  substance  stated,  and 

held  not  Yulnerable  to  the  objection  that  "it  falls  to  allege  that 
the  accused  embezzled  and  converted  the  public  money  in  quesr 
tion  while  holding  it  as  city  treasurer." 

^.  Criminal  Law:  Instructions.  Instructions  must  be  considered  a&d 
construed  together,  and  if  then  they  correctly  announce  the  rule 
applicable  to  the  issues  and  evidence  they  will  be  upheld,  even 
though  a  single  paragraph  standing  alone  might  be  faulty. 

4.  :    ESvidenge.     In  a  prosecution  for  embezzlement,   or  other 

crime,  where  the  books,  records,  papers  and  entries  are  volumi- 
nous and  of  such  a  character  as  to  render  it  difficult  for  the  Jury 
to  arrive  at  a  correct  conclusion  as  to  amounts,  an  exi>ert  ac- 
countant may  be  allowed  to  examine  such  books,  etc,  and  testify 
as  to  the  result  of  his  examination,  and  as  to  particular  entries 
therein,  shown  to  be  in  the  handwriting  of  the  defendant,  when 
such  books  are  in  the  courtroom  subject  to  inspection  by  the  ac- 
cused, and  the  particular  entries  are  also  introduced  In  evidence. 

5. :   Admissions.     Voluntary 'admissions  or  confessions  of  the 

accused  tending  to  establish  his  guilt  may  usually  be  received 
in  evidence  against  him,  and  the  fact  that  such  admissions  con- 
tain statements  tending  also  to  show  the  commission  of  an  offense 
other  than  the  one  for  which  the  defendant  is  on  trial  does  not 
render  them  inadmissible. 

6.  Evidence  examined,  and  Jield  sufficient  to  sustain  the  verdiet 

Error  to  the  district  court  for  Richardson  county: 
John  B.  Raphe,  Judge.    Affirmed. 
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F.  Martin  and  E.  Ferneau,  for  plaintifif  in  error. 

W.  T.  Thompson y  Attorney  General,  Chrant  G.  Martin 
and  R,  C.  Jo/mes,  contra. 

Babnes,  J. 

Erwin  O.  Bode  was  prosecuted  for  the  crime  of  embez- 
zlement as  defined  by  section  124  of  the  criminal  code. 
His  trial  resulted  in  a  conviction,  and  from  the  judgment 
and  sentence  of  the  district  court  he  brings  the  case  here 
for  review. 

The  defendant's  first  contention  is,  in  substance,  that 
the  information  on  which  he  was  tried  is  fatally  defective, 
in  that  it  fails  to  charge  that  the  money  in  question  be- 
longed to  an  organized  city.  There  is  no  merit  in  this 
contention.  The  use  of  the  word  "organized"  in  the  stat- 
ute qualifies  the  word  "city"  and  is  mere  surplusage,  since 
a  city  must  be  organized  in  order  to  be  a  city,  a  distinct 
entity,  capable  of  owning  i)roperty  susceptible  of  embez- 
zlement. Again,  where  a  city  is  organized  by  special  legis- 
lative act,  the  courts  will  take  judicial  knowk^lge  of  such 
organization.  In  People  v.  Potter,  35  Cal.  110,  which  was 
a  prosecution  for  embezzlement,  it  was  said:  "A  legisla- 
tive act  by  which  a  city  is  incori)orated  is  a  public  act  of 
which  courts  are  bound  to  take  judicial  notice."  The  city 
of  Falls  City  was  organized  by  a  special  act  of  the  l^sla- 
ture  of  the  then  territory  of  Nebraska,  which  was  ap- 
proved February  12,  1867,  and  has  ever  since  said  date 
been  exercising  the  powers  and  duties  of  an  organized 
city  of  its  class.  This  being  true,  the  information  which 
charges  that  the  money  in  question  belonged  to  the  city  of 
Falls  City,  Nebraska,  in  effect  allies  that  it  was  the 
money  of  an  organized  city.  Section  412  of  the  criminal 
code  provides:  "No  indictment  shall  be  deemed  invalid 
•  ♦  ♦  fQj.  ijirant  of  the  averment  of  any  matter  not  neces- 
sary to  be  proved,"  and  proof  of  the  organization  of  the 
cily  of  Falls  City  was  unnecessary.    It  therefore  follows 
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that  the  omission  of  the  allegation  mentioned  does  not 
affect  the  validity  of  the  information. 

The  second  objection  urged  against  the  information  is 
that  it  fails  to  allege  that  the  defendant  embezzled  and 
converted  the  money  in  question  to  his  own  use  while 
holding  it  as  city  treasurer.  The  information  alleges  that 
the  accused  was  the  city  treasurer  of  Palls  City  from 
September  27,  1902,  to  May  3,  1906,  and  that  on  or  about 
the  2d  day  of  May,  1906,  in  Richardson  county,  state  of 
Nebraska,  then  and  there  being,  and  then  and  there  as 
such  officer  being  charged  with  the  collection,  receipt, 
safekeeping,  transfer  and  disbursement  of  the  public 
moneys  of  the  said  city  of  Falls  City,  the  defendant  did 
then  and  there  fraudulently,  unlawfully  and  feloniously 
convert  to  his  own  use  and  embezzle  the  sum  of  f  6,000  of 
said  public  money,  the  property  of  said  city  of  Falls  City, 
which  said  money  had  then  and  there  come  into  the  pos- 
session and  custody  of  the  said  defendant  by  virtue  of  said 
office,  and  in  the  discharge  of  the  duties  thereof.  So  it 
clearly  appears  that  the  information  is  not  open  to  this 
criticism. 

Defendant's  third  contention  is  that  the  court  erred  in 
giving  the  s(»venth  paragraph  of  the  instructions  requested 
by  the  state,  which  reads  as  follows :  "The  court  instructs 
you  that  it  is  not  necessary  for  the  state  to  prove  what 
has  become  of  the  city  money,  if  you  believe  that  any  of 
such  money  has  been  diverted  by  the  defendant.  It  is  not 
essential  for  the  state  to  show  you  what  the  defendant  did 
with  said  money.  It  is  only  necessary  that  the  state  prove 
to  you,  beyond  a  reasonable  doubt,  that  the  defendant  was 
the  city  treasurer  during  the  time  intervening  between 
September  27,  1902,  and  May  2, 1906,  and  that,  while  such 
treasurer,  money  came  into  his  possession  as  such  city 
treasurer  which  he  has  not  accouhted  for,  and  which  he 
has  failed  and  refused  to  turn  over  to  the  proper  officer  of 
the  city  at  the  expiration  of  his  term  of  office.  If  you 
believe  these  facts  from  the  evidence,  beyond  a  reasonable 
doubt,  then  you  are  instructed  that  it  makes  no  difference 
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what  the  defendant  may  have  done  with  the  money."  The 
basis  of  defendant's  criticism  is  that  the  court  attempted 
to  cover  the  whole  case  by  this  instruction,  and  the  argu- 
ment proceeds  upon  the  theory  that  many  eUnnents  neces- 
sary to  constitute  the  crime  charged  are  omitted  there- 
from. If  defendant's  criticism  was  true,  his  point  would 
be  well  taken;  but  a  reading  of  the  whole  charge  clearly 
shows  that  there  was  no  attempt  to  cover  the  entire  law 
of  the  case  by  this  instruction.  The  purpose  was,  as  ap- 
pears from  the  paragraph  itself,  to  inform  the  jury  that 
if  they  found,  beyond  a  reasonable  doubt,  that  the  defend- 
ant had,  while  city  treasurer  of  Falls  City,  obtained  pub- 
lic money  belonging  to  said  city  and  had  not  accounted  for 
it,  and  had  failed  and  refused  to  turn  it  over  to  his  suc- 
cessor at  the  expiration  of  his  term,  it  was  immaterial 
what  particular  use  he  had  made  of  it.  In  other  para- 
graphs of  the  instructions  all  of  the  elements  of  the  crime 
with  which  the  defendant  was  charged  were  clearly  and 
specifically  set  forth.  So  it  appears  that  the  jury  must 
have  understood  the  purpose  of  the  instruction  com- 
plained of  and  could  not  have  been  misled  thereby.  Such 
an  instruction  standing  alone  may  have  been  faulty,  in 
that  it  was  incomplete  and  did  not  cover  all  of  the  ele- 
ments of  the  offense.  Yet,  when  we  consider  it  with  the 
remainder  of  the  charge,  it  could  not  result  in  any  preju- 
dice to  the  defendant,  and  the  giving  of  it  was  not  rov(»r- 
sible  error.  Carleton  v.  State,  43  Neb.  373;  Hartley  v. 
State,  53  Neb.  310. 

It  is  also  contended  that  the  court  erred  in  giving  the 
ninth  paragraph  of  the  instructions  requested  by  the  prose- 
cution. Practically  the  same  objections  are  made  to  this 
re<iuest  that  were  urged  against  the  one  just  quotinl. 
^\Tiat  we  have  said  as  to  the  giving  of  that  instruction 
disposes  of  this  contention,  and  it  will  receive  no  further 
cH>nsideration. 

It  is  further  claimed  that  the  court  erred  in  permitting 
the  witness  Wiggins  to  testify  to  the  contents  of  the  books 
of  the  city  treasurer's  office;  to  single  items  therein,  and 
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to  his  conclusions  therefrom.  An  examination  of  the  bill 
of  exceptions  convinces  us  that  this  objection  is  without 
merit.  Wiggins  was  a  qualified  expert  accountant,  and 
as  such  made  an  examination  of  the  city  treasurer's  books 
which  the  defendant  kept  during  his  term  of  office,  and 
turned  over  to  the  witness  for  that  purpose.  He  testified 
as  to  the  result  of  his  investigation,  and,  when  he  was 
questioned  about  particular  entries,  and  objection  was 
made,  the  entries  themselves  were  put  in  evidence.  His 
examination  was  conducted  and  his  evidence  was  given 
along  the  lines  approved  in  Bee  Puhlishing  Co.  v.  World 
Puhlishing  Co.,  62  Neb.  732,  and  Mendel  v,  Boyd,  71  Neb. 
657.  The  same  may  be  said  generally  of  the  evidence  of 
the  witness  Holland,  of  whicli  (*omplaint  is  also  made.  It 
is  further  claimeil,  however,  that  the  evidence  of  Holland 
and  one  Jussen  was  prejudicial,  because  it  appeared  that 
they  were  liable  on  the  defendant's  official  bond.  The 
record  shows  that,  when  that  matter  was  sought  to  be 
inquired  into,  the  court  excluded  the  evidence,  and  Jussen 
was  only  permitted  to  testify  to  what  occurred  in  the 
presence  of  the  accused  and  his  own  voluntary  statements 
as  to  what  use  he  had  made  of  the  city's  money.  Usually 
defendants'  own  admissions  and  confessions  are  competent 
evidence  against  him ;  so  that  we  find  no  error  in  receiving 
the  evidence  complained  of. 

By  his  supplemental  brief  the  defendant  contends  that 
th(*  court  erred  in  permitting  the  witness  Holland  to  tes- 
tify that  the  defendant  told  him  he  had  paid  certain  school 
district  warrants,  and  had  afterwards  sold  them  and 
placed  the  money  thus  obtained  to  the  credit  of  E.  O.  Bode 
&  Son.  It  is  argued  that  this  was  evidence  of  a  distinct 
crime  other  than  the  one  for  which  the  defendant  was  be- 
ing tried.  We  do  not  think  this  cumtention  is  tenable. 
Holland  testified  to  a  certain  conversation  between  him- 
self, one  Jussen  and  the  defendant,  and  the  statement  of 
which  complaint  is  now  made  was  a  part  of  that  conversa- 
tion. It  is  difficult  to  see  how  the  statement  objected  to 
could  have  been  eliminated  and  the  remainder  of  the  ad- 
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mission  or  confession  of  the  defendant  introduced  in  evi- 
dence. His  whole  statement  related  to  his  alleged  defal- 
cation, and  aB  such  was  properly  received. 

It  is  further  claimed  that  the  court  erred  in  refusing  to 
give  the  ninth  instruction  re<iuested  by  the  defendant. 
The  substance  of  this  request  was  that  the  verbal  admis- 
sions of  the  defendant,  if  any,  should  be  viewed  by  the  jury 
with  great  care,  that  "they  may  be  evidence  of  very  litth* 
value,  depending  upon  the  circumstances  surrounding  the 
making  of  the  admission  whether  the  person  in  speaking 
was  understood  just  as  he  meant  it,  that  the  meaning  of 
what  was  said  was  fully  and  properly  understood  by  tiu» 
person  who  heard  if  There  may  be  cases  where  an  in- 
struction of  this  nature  would  be  proper  and  perhaps 
necessary,  but  such  is  not  the  case  hei*e.  The  defendant's 
admissions  were  clear,  distinct  and  unequivocal,  and  it 
was  not  claimed  on  the  trial  that  he  had  not  made  them  in 
the  manner  and  form  related  by  the  witnesses,  or  that  they 
were  made  doubtful  in  meaning,  or  had  been  misunder- 
stood. So  there  was  no  reason  or  necessity  for  the  instruc- 
tion, and  the  defendant  could  not  have  been  prejudiced  by 
the  court's  refusal  to  give  it. 

Finally,  it  is  contended  that  the  verdict  is  not  sustained 
by  sufficient  evidence.  Of  this  assignment  it  is  sufficient 
to  say  that  the  record  shows  beyond  a  reasonable  doubt 
that  the  defendant  was  city  treasurer  of  Falls  City,  Ne- 
braska, from  the  27th  day  of  September,  1902,  to  the  2d 
day  of  May,  1906;  that,  while  acting  as  such  officer,  he 
received  and  obtained  possession  of  the  public  funds, 
money  belonging  to  said  city,  amounting  to  $6,065.76, 
which  he  failed,  neglected  and  refused  to  account  for  and 
turn  over  to  his  successor  in  office  upon  a  proper  demand 
therefor. 

So,  finding  no  reversible  error  in  the  record,  the  judg- 
ment of  the  district  court  is 

Affirmed. 


80  NEliKASKA  KEPOliTS.  [Vol.  80 


Hendee  v.  State. 


HosMEU  H.  Hkndeb  v.  State  of  Nebraska. 

Filed  Novkmbeb  20,  1907.    No.  15,130. 

1.  Embezzlement:   Inkobmation.     The    estate  of    a  deceased    person. 

pending  administration,  is  a  legal  entity;  and,  in  charging  a  vio- 
lation of  section  121  of  the  criminal  code,  it  is  sufficient,  as  to 
the  matter  of  ownership,  to  allege  that  the  money  or  property 
embezzled  belonged  to  such  an  estate. 

2.  :    .     An  Information   based   on   the   provisions  of  the 

section  above  named,  which  charges,  In  the  language  of  the 
statute,  that  the  property  in  question  came  Into  the  possession 
of  the  defendant  "by  virtue  or  under  color  of  his  relation  as  an 
officer,"  is  not  void  for  duplicity,  and  is  sufficient  in  that  respect 
to  sustain  a  conviction. 

3.  :  ' .     In  charging  the  embezzlement  of  a  certificate  of 

deposit  belonging  to  an  estate.  It  is  sufficient  to  describe  the  In- 
strument as  It  appeared  at  the  time  it  came  Into  the  possession 
of  the  accused,  and  subsequent  Indorsements,  procured  by  him. 
need  not  be  set  forth  In  the  information. 

4.  . :  Evidence.    Bill  of  exceptions  examined,  and  evidence  found 

sufficient  to  sustain  the  conviction. 

EuROE  to  the  district  court  for  Saline  county:  Leslie 
G.  HuBD,  Judge.    Afprmed. 

Grimm  &  Son  and  A.  J.  Sawyer,  for  plaintiff  in  error. 

W.  T,  Thompson,  Attorney  General,  and  Grant  G.  Mar- 
tin, contra. 

'     Barnes,  J. 

The  defendant  below,  Hosmer  H.  Hendee,  waK  convicted 
of  the  crime  of  embezzlement,  and  brings  the  case  here  for 
review. 

The  prosecution  was  based  on  an  alleged  violation  of 
section  121  of  the  criminal  code,  which  reads  in  part  as 
follows:  "If  any  ♦  ♦  ♦  oflScer  elected  or  appointed  to  any 
office  of  public  trust  in  the  state  ♦  *  ♦  shall  embezzle  or 
convert  to  his  or  her  OAvn  use  any  money,  property,  rights 
in  action,  or  other  valuable  s(Murity  or  effects  whatever, 
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belonging  to  any  individual,  or  company,  or  association, 
that  shall  come  into  his  or  her  possession  by  virtue  or 
under  color  of  his  or  her  relation  as  officer,  *  ♦  ♦  every 
such  pei"son  so  offending  shall  be  punished  in  the  manner 
provided  by  law  for  feloniously  stealing  property  of  the 
value  of  the  article  so  embezzled,  taken,  or  s(»creted,  or  of 
the  value  of  any  sum  of  money  payable  or  due  upon  any 
right  in  action  so  embezzled."  The  information  contain(*d 
two  counts.  It  was  alleged  in  the  first  count,  in  sub- 
stance, that  the  defendant  was  the  duly  elected,  qualified, 
and  acting  county  judge  of  Saline  county,  and  was  an 
officer  elected  to  an  oflice  of  public  trust  in  the  state  of 
Nebraska;  that  by  virtue  or  under  color  of  his  relation  as 
such  officer  there  came  into  his  possession  certain  money, 
of  the  value  of  $52.85,  belonging  to  the  estate  of  one 
George  Smith,  deceased;  that  he  fraudulently,  wilfully, 
unlawfully,  intentionally  and  feloniously  embezzled  and 
converted  the  same  to  his  own  use.  In  the  second  count  it 
was  charged  in  the  same  form  and  manner  that  there  came 
into  the  possession  of  the  defendant  one  certain  certificate 
of  deposit  issued  by  the  First  National  Bank  of  Friend, 
Nebraska,  for  the  sum  of  $3,300,  with  interest  thereon  at 
the  rate  of  2  per  cent,  per  annum,  of  the  value  of  $3,333, 
l>€longing  to  the  estate  of  George  Smith,  deceaKcnl,  and 
being  the  property  of  said  estate,  and  that  the  defendant 
did  embezzle  and  convert  the  same  to  his  own  use.  It  ap- 
pears that  a  motion  to  quash  the  information  and  -both 
counts  thereof  was  filed  and  overruled;  that  the  defendant 
demurr(»d  to  both  counts  of  said  information,  and  his  de- 
murrer was  also  overruled,  and  these  rulings  are  assigned 
as  error.  The  demurrer  fairly  raises  two  important  ques- 
tions, which  will  be  considered  in  the  order  in  which  they 
were  presented. 

It  is  first  contended  that  the  charge  of  ownership  of  the 
money  and  certificate  of  deposit  in  question,  which  is  al- 
lied to  be  in  the  estate  of  George  Smith,  deceased,  ren- 
ders the  information  fatallv  defective,  in  that  it  fails  to 
9 
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state  facts  sufficient  to  charge  the  defendant  with  the  com- 
mission of  anv  crime  whatsoever.  It  is  claimed  that  an 
estate  of  a  deceased  jhtsou  is  not  an  individual  within  the 
meaning  of  the  statute  above  (juoted,  and  the  ownership 
of  the  money  and  property  should  have  been  alleged  to  be 
in  the  administrator  of  the  estate.  In  support  of  this  con- 
tention defendant  cites  tState  v.  Mims,  26  Jlinn.  191.  We 
find  that  this  question  did  not  arise  and  was  not  decided 
either  directly  or  indirectly  in  that  case.  We  do  find,  how- 
ever, in  People  v.  Hall,  19  Cal.  425,  also  cited  by  counsel, 
that  the  question  was  before  the  supreme  court  of  Cali- 
fornia, and  it  was  there  said :  "This  was  a  case  for  alter- 
ing the  brand  of  a  horse  with  intent  to  steal  it.  The  in- 
dictment charges  the  property  as  that  of  an  estate.  This 
is  insufficient.  The  charge  should  be  of  altering  tlie  brand 
of  the  animal  as  that  of  a  particular  individual,  or  that 
the  owner  of  the  animal  was  unknown.  For  this  error  the 
judgment  must  be  reversed  and  the  cause  remanded."  The 
foregoing  is  the  opinion  of  the  court  in  full,  and  it  will  be 
observed  that  no  reasons  are  given  for  the  holding,  and  no 
authorities  cited  to  support  it.  Some  of  the  text-books, 
following  that  case,  announce  the  rule  therein  stated. 
Since  the  adoption  of  the  code,  however,  the  supreme  court 
of  California  has  disregarded  that  decision.  In  People  v. 
Smith,  112  Cal.  333,  44  Pac.  663,  it  was  alleged  in  the 
complaint,  for  grand  larceny,  that  the  property  in  ques- 
tion belonged  to  the  estate  of  W.  C.  Elledge,  deceased, 
while  in  the  informaticm  it  was  alleged  that  it  belonged  to 
the  executor  and  executrix  of  the  estate.  The  defendant 
claimed  a  variance.  The  court  held  that  there  was  no  vari- 
ance, and  said :  "In  each  the  offense  was  described  with 
sufficient  certainty  to  identify  the  act,  and  the  alleged 
ownership  was  in  effect  the  same,  namely,  in  the  estate  of 
W.  C.  Elledge,  deceased."  This  decision  was  followed  and 
approved  in  People  v.  Prather,  120  Cal.  660,  53  Pac.  259. 
It  is  but  fair  to  say,  however,  that  section  956  of  the  crim- 
inal code  of  California  provides:  "When  an  offense  in- 
volved the  commission  of,  or  an  attempt  to  commit,  a 
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private  injury,  and  is  described  with  sufficient  certainty  in 
other  respects  to  identify  the  act,  an  erroneous  allegation 
as  to  the  person  injured,  or  intended  to  be  injured,  is  not 
material."  And,  while  those  decisions  may  be  said  to  be 
authorized  by  the  section  of  the  code  above  quoted,  yet  it 
w^as  said  in  People  v.  Lcony  Qoung,  60  Cal.  107,  which  was 
a  case  of  grand  larceny :  "The  name  of  the  owner  of  prop- 
erty stolen  is  not  a  material  part  of  the  offense  charged.  It 
is  only  requircnl  to  identify  the  transaction,  so  that  the 
defendant,  by  proper  plea,  may  protect  himself  against 
another  prosecution  for  the  san:(*  offense.''  Again,  in 
BiUivijH  V,  Htdt'Cy  107  Ind.  54,  it  was  said :  "To  our  minds, 
it  s(HMiis  reasonable  that  the  estate  of  a  dec(Hlent  should  be 
regarded  as  an  artificial  person.  It  is  the  creation  of  law 
for  the  purpose  of  enabhng  a  disposition  of  the  assets  to 
be  properly  made,  and,  although  natural  persons,  as  heirs, 
devisees,  or  cn^ditors,  have  an  interest  iu  the  pr()])c^rty,  the 
artificial  creature  is  a  distinct  legal  entity.  Tlie  interest 
which  natural  persons  have  in  it  is  not  complete  until 
there  has  been  a  due  administration,  and  cme  who  forges 
the  name  of  the  decedent  to  an  instrument,  purporting  to 
be  a  promissory  not^,  must  be  regarded  as  having  intended 
to  defraud  the  estate  of  the  decedent  and  not  the  natural 
persons  having  diverse  interests  in  it,  since  he  caniiot  Ik* 
presumed  to  have  known  who  those  persons  were  or  what 
was  the  nature  of  their  respective  inten^sts.  The  fraudu- 
lent intent  is  against  the  artificial  ptTson,  the  estate,  and 
not  the  natural  persons  who  have  direct  or  contingent  ui- 
terests  in  it.''  So  it  would  seem  from  the  fort^going  that 
the  courts  now  hold  that  it  is  proper  to  allege  ownershij) 
of  property  in  the  estate  of  a  deceased  ])ers()n.  The  alle- 
gation of  ownership  was  suiiicient  to  identify  the  crime 
and  advise  the  defendant  of  the  charge  against  him.  Sec- 
tion 412  of  the  criminal  code  [provides,  among  oth(»r 
things:  "No  indictment  shall  be  deemixl  invalid,  ♦  ♦  » 
when  there  is  sufficient  matter  alleged  to  indicate  the 
crime  or  person  charginl;  »  ♦  ♦  nor  for  any  other  defeat 
or  imperfection  which  does  not  tend  to  the  prejudice  of  the 
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>iul>stantial  rights  of  the  (lef<»udaut  upon  the  merits."  We 
are  of  opinion  that  it  is  sullii-ient  in  charging  the  embezzle- 
ment of  property  under  the  provisions  of  section  121  of 
the  criminal  code,  belonging  to  the  estate  of  a  deceased 
person,  to  allege  the  ownership  either  in  the  estate  or  in 
the  adiiiinistrator  of  the  estate,  if  there  be  one. 

The  second  point  raiscnl  by  the  demurrer,  as  well  as  by 
the  motion  to  quash  the  information,  is  based  on  the  alle- 
gation that  the  money  and  certificate  of  deposit  in  ques- 
tion came  into  the  possession  of  the  defendant  "by  virtue 
or  under  color  of  his  relation  as  such  ofl&cer,  to  wit,  the 
county  judge  of  Saline  county,  Nebraska."  It  is  contended 
that  both  counts  of  the  information  are  duplicitous,  and 
are  too  vague  and  indefinite  to  apprise  the  defendant  of 
the  crime  with  which  he  is  sought  to  be  chained.  The  rea- 
son for  the  rule  invoked  by  the  defendant  is  that  in  case 
of  an  aquittal  or  conviction  the  judgment  may  be  pleaded 
in  bar  to  another  prosecution  based  on  the  same  facts.  To 
charge  the  commission  of  an  olffense  in  the  disjunctive 
form  has  always  been  condemned  by  the  rules  of  criminal 
pleading  and  by  the  courts,  and  it  is  insisted  in  this  case 
that,  if  the  information  is  sustained,  our  decision  will  form 
a  precedent  which  will  authorize  the  state  to  charge  a  de- 
fendant "with  having  stolen  a  horse  or  a  cow  or  a  sheep 
from  tlie  estate  of  John  Doe,  deceased,  who  in  his  lifetime 
was  the  owner  of  three  quadrupeds."  In  support  of  this 
contention  counsel  cites  Clifford  v.  State,  29  Wis.  327. 
In  tliat  case,  the  prosecution  was  based  on  a  complaint 
which  charged  that  the  defendant  did  "vend,  sell,  deal  or 
traffic  in,  and  give  away,  for  the  purpose  of  evading  the 
act,  spirituous,  ardent  or  intoxicating  liquors  or  intoxi- 
cating drinks,  viz.,  rum,  gin,  brandy,  whiskey,  ale  and 
beer  or  wine,"  and  it  was  held  that  disjunctive  allegations 
in  such  cases  are  not  allowed.  It  was  further  held  that, 
where  a  statute  makes  it  an  off(»nse  to  vend,  sf^ll,  deal  or 
traffic  in  certain  liquors,  the  word  "or,"  hiding  used  to  con- 
nect synonymous  expressions,  may  properly  be  retained, 
and  the  offense  charged  in  the  words  of  the  statute.     It 
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was  said  in  the  opinion:  "Where  a  statute  makes  it  a 
crime  to  do  this  or  that,  or  the  other,  mentioning  several 
things  disjunctively,  all  of  which  are  punished  alike,  it 
is  a  general  rule  that  the  whole  may  be  chargeil  corijiinc- 
ilrely  in  a  single  count,  as  constituting  but  a  single 
offense.  ♦  ♦  ♦  But  disjuuctivv  allegations  iu  such  cases 
are  not  allowed;  the  only  exception  being  where  the  wowl 
'or'  is  used  in  the  sense  of  *to  wit,'  that  is,  in  explanation 
of  what  prw*edes,  and  making  it  signify  the  same  thing. 
In  the  latter  instance  a  com[)laint  or  indictment  which 
adopts  the  words  of  the  statute  is  well  framed.  ♦  »  ♦ 
Within  this  exception  would  fall  the  word  *or'  in  the  stat- 
ute, and  in  this  complaint,  as  used  between  the  words 
*deaP  and  'traffic  in,'  these  last  words  being  synonymous, 
or  meaning  the  same  thing." 

In  the  ca.se  at  bar,  the  words  "by  virtue  and  under 
<-olor,"  as  applied  to  the  expression  "of  his  or  her  relation' 
as  officer,"  etc.,  may  be  said  to  mean  one  and  the  sanu* 
thing,  to  wit,  the  obtaining  of  money  or  property  by  rea- 
son or  because  of  such  official  relation.  The  offense  with 
which  the  defendant  was  charged  is  embezzlement,  and  is 
punished  in  the  same  manner,  whether  he  obtained  pos- 
session of  the  money  and  property  embezzled  by  virtue  of 
his  relation  as  an  officer,  or  under  color  of  such  relation. 
The  information  follows  the  language  of  the  statute,  and 
is  sufficient  to  define  the  offense.  It  also  seems  clear  that 
but  one  crime  is  charged,  and  the  defendant  cannot  be 
prosecuted  again  for  any  offense  based  on  the  facts  al- 
lied in  the  information  and  involved  in  this  prosecution. 
Again,  the  defendant  was  sufficiently  advised  of  the  na- 
ture of  the  charge  to  enable  him  to  properly  prepare  his 
defense,  and,  while  it  would  have  been  sufficient  to  have 
alleged  that  he  came  into  possession  of  the  money  and 
I>roperty  in  question  under  color  of  his  relation  as  an  offi- 
cer, yet  the  charge  as  made  follows  the  descriptive  lan- 
guage of  the  statute,  and  such  description  is  violative  of 
none  of  the  defendant's  substantial  rights.  It  would  far- 
ther seem  that  the  legislature,  by  the  adoption  of  section 
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121,  intended  to  create  the  distinct  and  separate  offense 
of  embezzlement  by  an  officer,  elected  or  appointed  to  any 
office  of  public  trust  in  this  state,  of  any  money  or  prop- 
erty obtain(Hl  by  him  by  reason  of  his  relation  as  such 
officer,  as  distin<i:uished  from  that  described  in  section 
124,  which  defines  the  offense  of  embezzlement  by  a  public 
officer  of  money  or  property  obtained  under  and  by  virtue 
of  his  office,  and  the  facts  alleged  and  the  evidence  pro- 
duced upon  the  trial  in  this  case  bring  it  directly  within 
the  provisions  of  the  former  section.  We  are  aware  that 
the  question  is  a  difficult  one,  and  ,tliat  our  holding,  at 
first  blusli,  may  seem  to  trench  upon  the  general  rule  con- 
tended for,  yet  in  fact  the  charge  contained  in  the  infor- 
mation is  not  duplicitous,  and  is,  in  our  opinion,  sufficient 
to  sustain  the  conviction. 

The  foregoing  effectively  disposes  of  the  rulings  on  the 
defendant's  motions  to  quash  the  information  and  in 
arrest  of  judgment.  This  brings  us  to  the  consideration 
of  defendant's  further  contention  that  there  is  a  fatal 
variance  betAV(»en  the  certificate  of  deposit  described  in 
the  infonnation  and  that  instrument  as  introduced  in 
evidence  by  the  state,  in  this,  that  in  the  description  of 
the  instrument  no  indorsement  was  mentioned,  while  the 
certificate  in  evidence  appears  to  have  been  indorsed  by 
W.  W.  Stephens,  as  administrator  of  the  estate  of  George 
Smith,  deceased.  The  record  discloses  that,  when  the  de- 
ceased departed  this  life,  he  was  the  owner  and  in  posses- 
sion of  the  certificate  of  deposit  in  question,  which  was 
payable  to  the  order  of  himself;  that  the  coroner  of  Saline 
county,  who  found  it  upon  his  person,  took  it  into  his 
custodv,  and  delivered  it  unindorsed  to  the  defendant  as 
county  judge.  The  defendant,  having  obtained  possession 
of  the  instrument  in  that  condition,  retained  it  from  that 
time  forward,  and  never  delivered  it  to  the  administrator 
or  accounted  for  it  to  the  estate  of  decedent.  This  was  in 
(effect  a  conversion  of  it,  and  the  indorsement  which  he 
induced  the  administrator  to  sign  was  but  a  means  of 
(xmverting  it  into  cash,  or,  in  other  words,  of  obtaining  its 
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pi'oce(Hls  in  that  form.  By  refusing  or  failing  to  deliver 
the  certificate  to  the  administrator  and  by  Avithholding  it 
from  the  estate,  defendant  was  guilty  of  converting  it  to 
his  own  use,  and  the  indorsement  was  not  necessary  to 
consummate  the  crime  charged  in  the  information.  So  it 
may  be  said  that  the  indorsement,  not  being  a  part  of  the 
certificate  when  it  was  issued  and  when  it  was  obtained 
by  the  defendant,  was  not  a  necessary  part  of  the  infor- 
mation. 

Again,  defendant  is  charged  with  the  conversion  of  the 
certificate,  not  the  money  payable  upon  it,  and  a  general 
description  of  the  property  thus  converted  by  him  was 
sufficient.  The  principle  announced  in  Hess  v.  State,  5 
Ohio,  5,  22  Am.  Dec.  767,  seems  to  be  decisive  of  this  mat- 
ter. In  that  case  the  defendant  was  indicted  for  selling 
and  delivering  to  another  certain  counterfeit  bank  notes, 
and  for  having  in  his  possession,  for  the  purpose  of  sell- 
ing, two  other  counterfeit  bank  notes  purporting  to  be  of 
the  Bank  of  the  United  States,  issued  by  one  H.  Biddle, 
president,  and  one  Mcllvaine,  cashier,  and  payable  to  or- 
der. It  was  urged  that  the  bills  offered  to  the  jury  varied 
from  those  described  in  the  indictment,  and  one  of  the 
variances  relied  upon  was  the  omission  to  describe,  in  the 
indictment,  the  indorsement  on  one  of  the  notes,  and  the 
appearance  of  the  words,  "Pay  to  bearer,  Thomas  Wilson.*' 
The  indictment  set  out  the  face  of  the  note,  but  the  in- 
dorsement was  not  alluded  to  at  all.  The  court  said: 
"The  indorsement  is  no  more  a  part  of  the  note  than  the 
number,  the  figures  in  the  margin,  or  the  water-marks, 
and  they  need  not  be  set  out.  Even  in  an  indictment  for 
forging  a  promissory  note,  the  indorsement  need  not  be 
set  out,  for  it  is  no  part  of  the  note.  ♦  ♦  •  Neither  shall 
it  be  required  to  set  these  things  forth  in  an  indictment  for 
haying  them  in  possession.  The  variance  objected  to  is 
not  perceived."  It  was  also  stated  on  the  oral  argument 
that  the  certificate  of  deposit  was  valueless  without  the 
indorsement,  and  it  was  no  oflFense  to  embezzle  a  thing  • 
without  value.     This  contention  does  not  merit  serious 
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consideration.  The  value  of  the  instrument  to  the  estate 
unindorsed  was  the  amount  of  money  payable  thereon,  and 
it  was  the  estate  that  was  defrauded  by  its  conversion.  We 
are  therefore  of  opinion  that  the  variance  complained  of 
was  immaterial. 

Finally,  defendant  contends  that  the  evidence  does  not 
sustain  the  verdict.  The  record  discloses,  and  it  was  prac- 
tically admitted  on  the  argument,  that  the  coroner  of 
Saline  county  took  charge  of  the  body  of  George  Smith, 
deceased,  in  that  county  on  or  about  the  14th  day  of  Jan- 
uary, 1905;  that  he  found  thereon  $52.85  in  money,  the 
certificate  of  deposit  in  question  herein,  and  some  other 
property  of  no  particular  value;  that  he  immediately 
wrote  a  letter  to  the  dc^fendant  as  county  judge  of  Saline 
county,  asking  his  advice  as  to  what  should  be  done  with 
the  money  and  property  of  the  deceased ;  that  in  response 
to  the  inquiry  the  defendant  wrote  a  letter  to  him,  from 
which  we  quote  as  follows:  "This  Mr.  George  Smith  was 
an  old  resident  of  Saline  county,  and  a  property  owner, 
and  his  estate  will  have  to  be  administered  upon  by  the 
county  court,  and  whatever  property  he  had  should  be 
under  the  control  of  the  county  judge,  who  will  have  to 
see  to  the  administration  of  his  estate,  and,  in  the  ab- 
sence of  relatives,  is  the  only  one  entitled  to  the  possession 
and  control  of  the  property  until  an  administrator  is 
appointed.  No  inquest  being  held,  the  matter  stands 
just  the  same  as  if  you  had  not  been  there  at  all,  except 
that  you  are  entitled  to  pay  for  your  trip,  and  I  shall 
allow  it  as  part  of  the  expeiises  attending  his  death.  The 
other  claims,  whatever  they  may  be,  ought  to  be  filed  with 
me,  and,  as  I  have  jurisdiction  over  all  probate  matters 
in  this  county,  whatever  you  found  should  be  turned  over 
to  me  as  county  judge,  you  taking  my  receipt  therefor. 
You  have  no  right,  where  no  inquest  was  held,  to  sell  any 
I>rf)perty.  I  am  glad  you  went  over  there,  and  that  you 
took  possession  of  the  property,  otherwise  some  one  might 
have  robbed  the  estate.  The  deceased  has  relatives  living 
in  England.    I  hope  I  have  made  this  plain  to  you.    The 


Vol.80]  SEPTEMBER  TERM,  1907.  S!» 


Hendee  v.  Stute. 


statute  requires  you  fo  deliver  the  property  to  those  en- 
titled to  its  care  and  possession,  and,  in  this  instance, 
there  being  no  relatives  living  here,  the  county  court  is 
the  party  entitled  to,  and  whose  duty  it  is  to  have  pos- 
session of,  the  property  and  see  that  the  estate  is  properly 
probated.  Yours  truly  (Signed),  Hosnier  H.  Ilendee."  On 
receipt  of  this  letter  the  coroner  called  the  defendant  up 
by  telephone,  and  made  an  appointment  to  meet  him  at 
De  Witt,  in  said  county,  on  the  25th  of  that  month.  It  also 
appears  that  a  petition  for  the  appointment  of  an  admin- 
istrator of  the  estate  of  the  deceased  was  filed  in  the 
county  court  on  the  17th  day  of  January,  1905,  and  on 
the  25th  the  coroner  and  the  defendant  met  at  De  Witt, 
and  the  money  and  certificate  of  deposit  were  turned 
over  to  the  defendant,  who  gave  the  coroner  therefor  the 
following  receipt :  "Jan.  25,  1905.  Rec'd  of  L.  N.  Smith, 
f 52.85  cash ;  one  deposit  check  for  $3,300 ;  one  watch  and 
bunch  of  letters,  etc. — the  property  of  -George  Smith, 
deceased.  Hosmer  H.  Hendee,  County  Judge."  From 
that  time  forward  the  defendant  retained  possession  of  the 
money  and  certificate  ot  deposit  in  question,  and  not  only 
neglected  and  failed,  but  also  refused,  on  demand,  to  turn 
the  same  over  to  the  administrator  of  the  estate,  who  was 
duly  appointed,  and  qualified  on  the  22d  day  of  February, 
following.  As  soon  as  the  administrator  was  appointed, 
the  defendant  induced  him  to  sign  an  indorsement  on  the 
back  of  the  certificate  of  deposit,  which  he  had  thereto- 
fore prepared ;  that  he  thereafter  obtained  the  money  due 
thereon  from  the  bank  which  issued  it,  and  has  never  in 
any  manner  accounted  for  it  to  any  one. 

Basing  his  contention  on  the  facts  above  stated,  defend- 
ant says  that  he  was  not  entitled  to  the  possession  of  the 
money  and  certificate  in  question  by  virtue  of  his  office  as 
county  judge;  that  he  obtained  possession  wrongfully,  or 
under  a  mutual  mistake  of  law,  and,  his  possession  being 
WTOngful,  he  could  not  be  guilty  of  the  crime  of  embez- 
zlement. To  support  this  contention  he  cites  Moore  v. 
State,  53  Neb.  831,  and  State  v.  Bolin,  110  Mo.  209,  19  S. 
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W,  650.   In  Moore  v.  State  the  prosecution  was  based  on 
section  124  of  the  criminal  code,  and  it  was  charged  in  the 
information  that  Moore,  by  virtue  of  his  office  as  auditor 
of  public  accounts,  was  charged  with  the  collection,  safe- 
keeping, transfer  and  disbursement  of  the  public  money 
alleged  to  have  been  embezzled.  It  was  found,  however, 
that  the  constitution   positively   prohibited   the  auditor 
from  collecting  or  receiving  the  money  in  question,  that 
the  accused  was  not  within  the  class  described  in  that  sec- 
tion, and  so  the  prosecution  failed.    We  think  it  may  be 
safely  said  of  that  case  that  the  defendant  obtained  the 
money  in  question  under  color  of  his  relation  as  such  offi- 
cer, and,  if  Moore  had  been  charged  with  and  tried  for  a 
violation  of  the  section  on  which  the  prosecution  in  this 
case  is  based,  we  do  not  see  how  it  would  have  been  pos- 
sible for  him  to  have  escaped  from  a  just  punishment  for 
his  wrongful  acts.     In  State  v,  Bolin,  supra,  the  defend- 
ant, a  justice  of  the  peace,  was  prosecuted  for  the  embez- 
zlement of  $200  belonging  to  the  county  school  fund.    It 
appears  that  a  justice  of  the  peace  in  Missouri  has  no 
jurisdiction  to  handle  public  school  money,  and  no  con- 
trol over  it  by  virtue  of  his  office.    Every  one  who  dealt 
with  him  knew  that  he  had  no  control  of  the  public  school 
money,  and  his  office  gave  him  no  color  of  right  to  demand 
or  take  it.    In  this  state  a  county  judge  is  given  exclusive 
jurisdiction  over  the  matter  of  estates  and  the  adminis- 
tration thereof,  both  by  the  constitution  and  the  statutes. 
Having  such  jurisdiction,  defendant's  office  gave  color  to 
his  claim  made  to  the  county  coroner  that  he  had  a  right 
to  the  possession  of  the  money  and  property  in  question. 
His  office  of  public  trust  gave  him  the  colorable  pretext 
by  which  he  induced  the  coroner  to  deliver  it  to  him. 
Color,  in  law,  means  not  the  thing  itself  or  the  right  to 
the  thing,  but  only  an  appearance  thereof.    When  the  de- 
fendant demanded  possession  of  the  estate  of  the  deceased 
from  the  coroner,  he  appeared  to  be  acting  officially,  and 
professed  to  be  so  acting.    Thus,  by  means  of  his  relation 
as  an  officer,  he  obtained  possession  of  the  money  and 
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property,  which  he  afterwards  embezzled,  and  it  seems 
clear  to  us  that  the  undisputed  facts  of  this  case  bring  it 
fairly  within  the  provisions  of  the  section  of  the  criminal 
code  on  which  the  prosecution  was  based.   . 

It  appearing  from  <he  record  that  the  information  was 
sufficient,  that  the  defendant  has  had  a  fair  and  impartial 
trial,  that  the  evidence  fully  sustains  the  verdict,  the 
judgment  of  the  district  court  is  therefore 

Affirmed. 


John  P.  Bridges  v.  State  of  Nebraska. 

Filed  Novembeb  21,  1907.    No.  15,168. 

1.  Criminal  Law:  Verdict.    Where  the  state  in  a  crimitial  prosecution 

elects  to  proceed  upon  one  of  several  counts  contained  in  the 
information,  and  by  the  instructions  of  the  court  the  Jury  are 
told,  in  effect,  that  their  verdict  must  respond  to  the  charge 
contained  in  that  count,  a  verdict  of  guilty,  as  charged  in  the 
information,  is  sufficient. 

2.  Jury:  Qualifications.     An  opinion  based  upon  newspaper  reports 

does  not  afford  cause  for  a  challenge,  where  it  is  shown  that  such 
opinion  will  not  interfere  with  the  Juror's  rendering  a  fair  and 
impartial  verdict  upon  the  evidence  under  the  instructions  of 
the  court 

3.  Incest:  Evidence:    Instritctions.     Where,  in  a  prosecution  of  one 

charged  with  the  crime  of  incest,  the  court  instructs  the  jury 
that  they  should  not  convict  the  defendant  on  the  uncorroborated 
evidence  of  the  prosecutrix,  it  is  proper  to  conclude  the  instruc- 
tion with  the  words:  "This  does  not  necessarily  mean  that  It 
must  be  corroborated  by  an  eye-witness  to  the  particular  act  of 
intercourse,  but  it  is  necessary  that  she  should  be  corroborated 
as  to  the  material  facts  and  circumstances,  which  tend  to  support 
her  testimony,  and  which  tend  to  establish  or  corroborate  the 
truth  thereof,  and  such  corroboration  can  be  by  either  direct 
testimony  or  by  circumBtantial  evidence." 

4.  Criminal  Law:   Insthuctions.     Where  an  instruction  tendered  by 

the  defendant  contains  a  statement  not  warranted  by  the  evi- 
dence, it  is  not  error  for  the  court  to  modify  the  instruction  by 
striking  out  such  unwarranted  statement,  and  give  it  as  thus 
modified. 
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6.  Incest:  Accomplices.  A  girl  less  than  16  years  of  age,  who  under 
physical  and  moral  coercion  has  maintained  incestuous  relations 
with  her  father,  is  not  an  accomplice  in  crime. 

6.  Evidence  contained  in  the  bill  of  exceptions  found  sufficient  to  sus- 
tain the  verdict. 

Ereoe  to  the  district  court  for  Otoe  county:  Paul 
Jessen,  Judge.    Affirmed, 

G.  W,  Seymour  and  John  O.  Watson,  for  plaintiff  in 
error. 

W.  T,  Thompson,  Attorney  General,  and  Grant  G,  Mar- 
tin, contra. 

Barnes,  J. 

The  defendant  below  was  convicted  of  the  crime  of  in- 
cest, and  has  brought  the  case  here  by  petition  in  error. 

The  information  contained  three  counts.  The  first 
charged  the  defendant  with  what  is  commonly  called  statu- 
tory rape;  the  second  count  contained  a  charge  of  rape  as 
defined  by  the  common  law,  with  an  additional  allegation 
that  the  victim  was  the  defendant's  daughter;  while  the 
third  count  charged  him  with  the  crime  of  incest  as  defined 
by  section  203  of  the  criminal  code.  The  defendant  filed  a 
motion  to  quash  the  information  for  duplicity.  The  state 
thereupon  elected  to  proceed  to  trial  upon  the  third  count 
alone,  and  the  motion  was  therefore  overruled.  The  jury 
returned  a  verdict  of  "guilty,  as  charged  in  the  informa- 
tion," and  the  defendant  assigns  error  for  that  the  verdict 
does  not  respond  to  the  count  of  the  information  on  which 
the  prosecution  elected  to  go  to  trial.  It  is  insisted,  under 
the  rule  announced  in  Williams  v.  State,  6  Neb.  334,  that, 
where  there  are  distinct  offenses  charged  in  different 
counts  of  the  information,  as  in  the  case  at  bar,  the  jury 
must  either  return  a  general  verdict  of  not  guilty,  or  re- 
spond specially  to  each  charge  in  the  information.  Since 
the  decision  in  Ford  v.  State,  79  Neb.  309,  the  above  rule 
has  been  abrogated  in  this  state,  for  Williams  v.  State, 
supra,  and  Casey  v.  StatCj  20  N(^b.  138,  were  expressly 
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overruled  by  that  decision.  The  rule  by  which  this  ques- 
tion is  now  governe<l  is,  where  several  counts  are  included 
in  the  same  information,  a  conviction  on  one  count  mav 
be  sustained,  although  the  jury  ignore  the  others;  and  a 
judgment  upon  one  of  several  counts,  with  no  verdict  as 
to  the  others,  operates  as  an  acquittal  on  the  other  counts. 
Again,  as  above  stated,  the  defendant  was  prosecuted  upon 
the  third  count  of  the  information,  which  charged  a  viola- 
tion of  the  provisions  of  section. 203  of  the  criminal  code, 
and  by  the  instructions  of  the  court  it  was  made  plain  that 
the  charge  contained  in  that  count  was  the  one  to  which 
the  verdict  of  the  jury  must  respond.  So,  for  the  purpose 
of  the  trial,  the  case  stood  as  though  there  was  only  one 
count  contained  in  the  information,  and  the  verdict  of 
guilty,  as  chai'ged,  cleai'ly  responded  to  that  count. 

It  is  next  contended  that  the  trial  court  erred  in  over- 
ruling defendant's  challenge  of  the  juror  Meyer  for  cause. 
It  appears  that  Meyer  had  read  the  newspaper  accounts  of 
the  transaction,  and  for  that  reason  alone  had  an  impres- 
sicm  or  opinion  as  to  the  guilt  or  innocence  of  the  defend 
ant,  which  he  said  would  require  some  evidence  to  remov(v 
The  juror  further  stated  that  the  fact  that  any  one  was 
accused  of  having  committed  so  heinous  a  crime  would,  to 
a  certain  extent,  create  in  his  mind  a  prejudice  against 
him.  However,  in  response  to  questions  propounded  by 
the  court,  the  juror  clearly  stated  that  his  impression  or 
oi>inion  was  founded  solely  on  newspaper  accounts,  and, 
if  retained  as  a  juror,  his  impression  so  formed  would  not 
interfere  with  his  rendering  a  fair  and  impartial  verdicl 
upon  the  evidence  and  the  instructions  of  the  court.  It 
sf»ems  clear,  therefore,  that  the  juror  brought  himself 
within  the  rule  annoupced  in  Bohanan  v.  State,  18  Neb. 
57,  Basi/e  v.  State,  4,"  I).  261,  277,  BoUn  v.  State,  51  Neb. 
581,  and  Barker  v.  State,  73  Neb.  469.  The  challenge, 
therefore,  was  properly  overruled. 

It  is  further  contended  that  the  court  erred  in  giving 
the  first  and  second  paragraphs  of  his  instructions,  for  tlic 
reason  that  thev  treated  the  information  an<l  all  of  its 
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counts  as  an  entirety.  We  do  not  so  understand  them. 
They  clearly  defined  the  crime  charged  in  the  count  on 
which  the  defendant  was  prosecuted,  and  by  the  third 
paragraph  of  the  instructions  the  jury^  were  plainly  told 
that  in  order  to  find  the  defendant  guilty  the  state  must 
prove  all  of  the  elements  of  the  crime  (describing  them  as 
set  forth  in  that  count)  beyond  a  reasonable  doubt.  So  it 
is  apparent  that  the  jury  were  not  misled  by  the  instruc- 
tions complained  of. 

Complaint  is  also  made  of  the  giving  of  the  seventh  in- 
struction, which  treats  of  the  n(H:*essity  for  corroboration. 
An  examination  of  the  instruction  shows  tliat  the  jury 
were  clear Iv  informed  that  thev  could  not  convict  the  de- 
fendant  upon  the  uncorroborated!  evidence  of  the  prosecu- 
trix, and  this  statement  was  followed  by  a  definition  of 
that  term  which  has  been  many  tiuies  approved  by  this 
court. 

Defendant  further  insists  that  the  court  erred  in  re- 
fusing to  give  the  tenth  instruction  tendered  by  him,  in 
modifying  it,  and  finally  giving  it  as  modifiwl.  It  appears 
that  when  accused  of  his  misconduct  by  the  prosecutrix 
and  her  grandmother,  to  whom  she  first  related  her  story, 
the  defendant  fleil  to  another  state.  Later  on  he  returned 
to  Nebraska,  but  not  to  his  former  home,  and  was  finally 
arrested  in  a  county  other  than  that  of  his  residence.  The 
instruction  on  that  point,  as  tendered  by  him,  contained 
the  following :  "You  may  look  on  it  as  evidence  of  fear,  or 
of  summary  punishment  at  the  hands  of  his  accusers." 
The  words  quotcnl  were  stricken  from  the  instruction  by 
the  court,  and  as  thus  modified  the  charge  was  left  in  the 
form  usually  given  in  such  cases.  The  record  contained- 
no  evidence  showing,  or  tending  to  show,  that  there  was 
any  excitement  in  the  community  where  the  defendant 
lived  on  account  of  the  charge  made  against  him,  or  that 
his  accusers  ever  threatened  him  with  any  summary  pun- 
ishment whatsoever.  Therefore  the  court  properly  modi- 
fied the  request,  and  did  not  err  in  giving  it  in  its  modified 
form. 
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Finally,  it  is  contended  that  the  verdict  is  not  sustained 
by  suflScient  evidence.  It  would  serve  no  good  purpose  to 
quote  the  evidence  in  this  case  with  all  of  its  disgusting 
details.  It  is  sufficient  to  say  that  the  prosecutrix,  who 
appears  to  be  a  bright,  intelligent  girl,  nearly  16  years  of 
age,  testified  that  her  father  (the  defendant)  took  undue 
liberties  with  her  person  from  time  to  time,  as  opportunity 
oflFered,  from  July  until  December,  1906;  that  on  Christ 
mas  night  of  that  year  he  got  into  bed  with  her,  and, 
against  her  protest,  partially  accomplished  his  purpose. 
Again,  in  the  absence  of  her  grandmother  from  the  house, 
between  Christmas  and  the  first  day  of  January  folloAving, 
he  came  to  her  bed  and  repeated  the  transaction;  and, 
finally,  on  the  night  of  the  2d  of  January,  1907,  he  again 
got  into  bed  with  her  and  fully  consummated  the  act  of 
sexual  intercourse  with  her.  She  testified  that  in  so  doing 
he  broke  the  bed  down,  and  it  appears  that,  when  her 
grandmother  returned  to  the  home  on  the  following  morn- 
ing, she  found  the  bed  in  that  broken  condition.  It  further 
appears  that  about  a  week  thereafter  the  prosecutrix  told 
her  grandmother  and  her  aunts  what  her  father  had  done 
to  her.  It  further  appears  that  defendant,  when  accused 
of  the  crime  by  the  members  of  his  household,  fled  to  an 
adjoining  state,  and  was  finally  arrested  in  a  county  other 
than  that  of  his  residence.  Again,  the  prosecutrix  was  ex- 
aminexl  immediately  after  she  made  her  complaint  by  two 
reputable  physicians,  who  found  nothing  in  her  condition 
tending  to  render  her  evidence  incredible.  Her  grand- 
mother testified  that  she  heard  a  conversation,  in  which 
the  defendant  was  directly  accused  of  having  taken  im- 
proper liberties  with  the  girl,  which  he  failed  to  deny. 
It  was  therefore  the  province  of  the  jury  to  consider  all  of 
the  evidence  and  determine  its  weight,  sufficiency  and 
eflfect,  and,  having  done  so,  a  finding  of  guilt  should  not  be 
disturbed  by  a  reviewing  court.  It  is  said  that  a  convic- 
tion cannot  be  had  in  such  a  case  upon  the  uncorroborated 
testimony  of  an  accomplice.  But,  as  we  have  seen,  such 
is  not  the  case  here.    In  Schwartz  v.  State,  65  Neb.  196, 
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an  instruction  informing  the  jury  that  the  prosecutrix, 
who  had,  under  physical  and  moral  coercion,  maintained 
incestuous  relation  with  the  defemlant,  who  was  her 
father,  was  not  an  accomplice,  was  held  to  state  a  sound 
and  relevant  proposition.  The  facts  disclosed  by  the  evi- 
dence in  the  case  at  bar  bring  that  question  clearly  within 
the  foregoing  rule. 

A  careful  examination  of  the -record  fails  to  disclose  any 
reversible  error,  and  the  judgment  of  the  district  court  is 

Affirmed. 


Johnson  County,  appellee,  v.  Chamberlain  Banking 

House  et  al.,  appellants. 

Filed  November  21,  1907.    No.  14,965. 

1.  Banks:  Bonds:   Execution.     The  cashier  of  a  bank  is  the  proper 

officer  to  execute  a  bond  on  its  behalf  to  secure  a  deposit  of  pub- 
lic money  made  therein,  and  the  bank  will  be  bound  by  such 
execution,  in  the  absence  of  some  rule  or  regulation  adopted  by 
the  directors  or  stockholders  requiring  special  authority  on  the 
part  of  the  cashier  to  execute  such  bonds,  and  notice  of  such 
fact  brought  to  the  attention  of  the  obligee  therein. 

2.  Bonds:   Sureties.     A  surety  signing  a  bond   after  other  sureties 

have  executed  the  same  affirms  the  genuineness  of  the  previous 
signatures. 

3.  :   :   Liability.     A  surety  who  signs  a  bond  upon  the 

condition  that  it  is  to  be  signed  by  other  sureties  is  not  released 
from  liability  thereon  because  the  others  did  not  sign,  unless 
notice  of  the  condition  on  which  his  signature  was  obtained  is 
brought  home  to  the  obligee. 

Appeal  from  the  district  court  for  Johnson  county: 
WILLLA.M  H.  Kelligar,  Judge.    Aprmed. 

L,  C,  Chapman,  8.  P.  Davidson ,  J.  B.  Douglas  and  E. 
M.  Tracy,  for  appellants. 

J.  G,  Moore  and  Hugh  La  Master,  contra. 
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DUFPIE,  O. 

ThLs  ease  was  before  us  on  a  former  api)eal  taken  by  the 
plaintiff  from  a  judgment  dismissing  its  petition.  TIi(» 
judgment  was  reversed  and  the  case  remanded  for  further 
proceedings.  The  opinion  on  the  former  appeal  is  found 
in  74  Neb.  549.  When  the  case  again  reached  the  district 
court,  the  defendants  filed  separate  answers.  Graff  and 
Taylor,  two  of  the  sureties,  in  their  answers  alleged,  first, 
that  the  bond  was  not  signed  by  the  Chamberlain  Banking 

M 

House  by  any  one  having  due  authority.  The  answer  of 
Taylor  contained  the  further  allegation  that  the  cashier 
and  teller  of  the  bank  represented  to  him  that  one  W.  H. 
Barton  was  also  to  sign  the  bond  as  surety  before  delivery 
thereof,  and  both  of  these  sureties  allege  it  was  represente<1 
to  them  that  the  name  of  the  bank  was  signed  by  a  party 
haying  due  authority.  As  a  second  defense,  the  answers 
allege  that  the  bank  is  in  the  hands  of  a  receiver ;  that  the . 
suit  in  which  the  receiver  was  appointed  is  still  pending 
and  undetermined,  and  that  this  suit  cannot  be  maintaine<l 
in  consequence  of  the  pendency  of  such  action.  As  a  third 
defense,  defendants  allege  that  the  plaintiff  has  received  19 
per  cent,  of  the  debt  sued  for  in  the  way  of  dividends  paid 
by  the  receiver  of  the  bank  by  order  of  the  court;  fourth,  a 
general  denial.  A  demurrer  was  interposed  to  the  first, 
second  and  third  counts  or  defenses  alleged  in  these  an- 
swers, which  was  sustained  by  the  court,  and  the  case  went 
to  trial  upon  the  issue  made  by  the  general  denial.  The 
trial  resulted  in  a  judgment  for  the  plaintiff,  and  the  de- 
fendants Graff  and  Taylor  have  appealed. 

The  first  assignment  of  error  relates  to  the  action  of  the 
district  court  in  sustaining  the  demurrer  interposed  to  tlu» 
alleged  defense  set  up  in  tlie  answer,  viz.,  that  the  name 
of  the  bank  was  not  signed  to  the  bond  by  any  one  having 
authority.  The  bond  shows  upon  its  face  that  the  name* 
of  the  bank  was  signed  by.  "Charles  M.  Chamberlain, 
Cashier,"  that  it  is  conceded  that  said  Chamberlain  was 

10 
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cashier  of  the  bank  at  the  time  the  bond  was  executed,  and 
the  proof  shows  that  the  name  of  the  bank  attached  to  the 
bond  is  in  his  handwriting.  As  said  in  the  former  opinion, 
'*the  bank  can  contract  only  by  its  agents,"  and  the  cashier 
is  the  proper  agent  to  execute  a  bond  on  its  b<^half.  This 
being  so,  the  bank,  as  said  Judge  Ames,  is  without  doubt 
bound  by  such  signature.  But,  even  if  the  name  of  the 
bank  was  attached  to  the  bond  by  a  person  who  had  no 
authority,  still  the  sureties  would  not  be  released  becauw* 
of  such  want  of  authority.  In  Selser  v.  Brock,  3  Ohio  St. 
302,  it  was  held  that  a  surety  who  had  signed  his  name  to 
a  promissory  note  after  the  names  of  others  in  effect 
affirmed  the  genuineness  of  the  previous  signatures,  and 
could  not  avoid  liability  by  showing  that  such  names  had 
been  forged  by  the  princ^ipal,  but  of  which  the  creditor  had 
no  knowledge.  And  in  Bigeloto  v.  ConiegySy  5  Ohio  St^ 
256,  it  was  held  that  a  surety  on  a  replevin  bond  could  not 
set  up  the  defense  that  he  was  induced  to  sign-  the  bond 
upon  the  fraudulent  representation  of  the  principals  that 
a  cosurety  was  responsible  and  had  already  signed  it,  when, 
in  fact,  his  signature  was  a  forgery.  The  same  principle 
was  held  by  the  supreme  court  of  Indiana  in  Helms  t\ 
Wayne  Agricultural  Society,  73  Ind.  325.  These  cases 
were  approved  and  followed  by  this  court  in  Lombard  v. 
Mayberry,  24  Neb.  674,  and  such  is  the  settled  law  of  the 
state.  The  court  did  not  err  in  overruling  the  first  defense 
set  out  in  the  answer  of  the  sureties. 

The  second  defense,  that  the  suit  was  prematurely 
brought  because  of  the  pendency  of  the  receivei'ship  action, 
is  not  relied  upon  in  the  briefs  of  defendants,  and  aH  that 
need  be  said  relating  to  that  question  is  that  the  present 
suit  was  commenced  September  2,  1902,  while  the  action 
in  which  the  receiver  was  appointed  was  commenced  Sep- 
tember 11,  1902. 

And  the  fact  alleged  in  the  thiixi  defense,  that  the  plain- 
tiff has  received  dividends  from  the  receiver  and  crediteil 
the  same  on  the  amount  due  from  tlie  bank,  cannot  be  re- 
garded as  an  accord  and  satisfaction  of  its  claim,  and  is  a 
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matter  going  to  benefit  the  defendants  and  of  which  they 
cannot  complain. 

The  fact  that  the  cashier  and  teller  of  the  bank  repre- 
sented to  Taylor  that  one  Barton  would  also  sign  the  bond 
is  no  defense,  unless  knowledge  of  such  representation  was 
brought  home  to  the  county.  The  fact  that  Taylor  may 
have  been  induced  to  sign  the  bond  by  fraudulent  repre- 
sentations made  to  him  by  officers  of  the  bank  does  not 
affect  the  right  of  action  against  him  by  one  not  a  party  to 
the  fraud.  Martin  v,  Campbell^  120  Mass.  126;  Gasoni  v. 
Jerome^  58  N.  Y.  315.  In  Brandt,  Suretyship  and  Guar- 
anty ( 1st  ed. ) ,  sec.  355,  it  is  said :  "A  bond,  perfect  on  its 
face,  apparently  duly  executed  by  all  whose  names  appear 
therein,  purporting  to  be  signed,  sealed  and  delivered  by 
the  several  obligors,  and  actually  delivered  by  the  prin- 
cipal without  stipulation,  reservation  or  condition,  cannot 
be  avoided  by  the  sureties  upon  the  ground  that  they 
signed  it  on  the  condition  that  it  should  not  be  delivered 
unless  it  should  be  executed  by  other  persons  who  did  not 
execute  it,  when  it  appears  that  the  obligee  had  no  notice 
of  such  condition,  and  nothing  to  put  him  on  inquiry  as 
to  the  manner  of  its  execution."  There  are  cases  which 
hold  that  if  the  bodv  of  the  bond  contains  the  names  of 
sureties,  and  the  parties  so  named  have  not  signed  and  ex- 
ecuted the  bond,  this  is  a  circumstance  sufficient  to  put 
the  obligee  upon  inquiry  and  charge  him  with  notice  of  the 
condition  (Brandt,  Suretyship  and  Guaranty  (1st  ed.), 
sec.  357),  but  the  bond  in  this  case  was  perfect  on  its  face, 
and  there  w^as  no  fact  which  would  in  anywise  put  the 
county  upon  inquiry  as  to  whether  the  sureties  whose 
names  appeared  upon  the  bond  signed  upon  the  condition 
that  other  sureties  were  to  join  therein. 

The  several  special  defenses  alleged  by  the  defendants 
and  contained  in  the  first,  second  and  third  counts  of  their 
answers  were  not  good  in  law,  and  the  court  did  not  err  in 
sustaining  the  demurrer  interposed  against  the  same. 

We  find  no  error  in  the  record  and  recommend  an  affirm- 
ance of  the  judgment 

Epperson  and  Good,  CO.,  concur. 
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By  the  Court:  For  the  reasons  stated  in  the  forgoing 
opinion,  the  judgment  is 

Affirmed. 


Amy  M.  Paulb,  appellant,  v.  Mary  M.  Scofield, 

appellee. 

Filed  Novkhbeb  21,  1907     No.  14,971. 

Mortgages:  Foreclosure:  Sale:  Confirmation.  An  order  confirming 
the  sale  of  real  estate  by  a  court  having  jurisdiction  of  the  par- 
ties and  subject  matter.  In  the  absence  of  fraud,  cures  all  defects 
and  irregularities  in  the  appraisement,  and  is  conclusive  upon 
all  the  parties  to  the  suit  and  those  claiming  under  them,  until 
reversed  or  set  aside. 

Appeal   from   the  district   court   for   Dawes   county  : 
William  H.  Westover,  Judge.    Affirmed. 

Allen  (?.  Fisher,  for  appellant. 

Albert  W.  Crites  and  E.  M,  Slattery,  contra. 

DUFFIB,  C. 

In  October,  1887,  William  E.  Baker,  the  owner  of  the 
southwest  quarter  of  section  14,  township  31  north,  of 
range  51  west,  in  Dawes  county,  Nebraska,  executed  two 
mortgages  thereon,  both  running  to  the  American  Invest- 
ment Company.  The  first  mortgage,  made  to  secure  a 
loan,  was  transferred  to  Benjamin  Wheeler,  the  invest- 
ment company  retaining  the  second  mortgage,  given  for 
commission  on  the  loan,  and  foreclosing  the  same  in  the 
year  1891.  The  service  in  this  foreclosure  proceeding  wajs 
by  publication,  and  the  decree  gave  a  lien  upon  the  land 
subject  to  the  first  mortgage.  May  8, 1891,  the  decree  was 
set  aside  and  defendants  allowed  to  defend.  In  December, 
1891,  a  second  decree  was  entered,  but  through  some  mis- 
take or  oversight  was  not  journalized  at  the  time  nor  until 
June,  1902,  when  a  decree  nunc  pro  tu7w  was  journalized. 
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Soon  after  the  second  decree  was  pronounced,  an  order  of 
sale  was  issued  under  the  first  decree,  which,  as  already 
stated,  had  been  set  aside,  and  an  appraisement,  sale,  con- 
firmation and  deed  made  thereunder  to  the  investment 
(*ompany.     The  title  obtained  by  this  deed  was  conveyed 
to  Wheeler,  the  holder  of  the  first  mortgage,  and  by  him 
to  JIary  M.  Scofield,  and  to  clear  and  perfc^ct  the  record 
Wheeler  executed  a  release  of  his  first  mortgage.     Mrs. 
Scofield  took  immediate  possession  of  the  land  and  has 
since   continued   in   possession.      Baker's  original    title, 
through  sundry  mesne  conveyances,  came  to  one  Eugene 
Paule,  the  husband  of  appellant,  who  brrmght  an  action 
in  ejectment  against  Mrs.  Scofield.     Pending  this  action, 
the  court  entered  the  nunc  pro  tunc  decree  of  foreclosure* 
above  referred  to,  and  anothel'  appraisement  and  sale  was 
had  thereunder,   Mrs.   Scofield  becoming  the  purchaser. 
At  this  sale  a  surplus  of  $78.56  was  reported   by  tlu^ 
sheriff  and  paid  into  the  court,  and.  this  sum  was  claimed 
by  C.  C.  Thomas,  Paule's  assignee,  and  was  taken  out  and 
receipted  for  by  their  attorney  in  that  action.    Thereafter 
Thomas  assigned  to  the  plaintiff  and  appellant  all  right 
of  action  by  him  held  against  the  defendant  for  any  re- 
mainder of  the  surplus  due  him  and  arising  from  the  sale 
of  said  mortgaged  premises,  and  she  brought  this  action, 
ailing  that  there  was  a  further  surplus  due  Thomas  and 
belonging  to  her  under  said  assignment,  amounting  to 
more  than  fSOO.    This  claim  is  made  upon  the  theory  that 
the  old  appraisement  should  govern  the  sheriff  in  making 
his  sale  under  the  nunc  pro  tunc  decree,  and  that  the  sur- 
plus should  be  computed  with  reference  thereto,  rather 
than  with  reference  to  the  new  appraisement  under-which 
the  sale  was  actually  made.    The  old  appraisement,  which 
was  made  subject  to  taxes  and  first  mortgage,  showed  the 
value  of  defendant's  interest  in  the  land  to  be  $165.28, 
while  the  new  one,  under  which  the  sale  was  made  and 
under  which  the  plaintiff  waived  all  liens,  showed  the 
value  of  such  interest  to  be  $200.    A  further  claim  is  made 
that  Wheeler,  having  released  the  first  mortgage,  the 
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amount  thereof,  viz.,  f200,  should  be  added  to  the  value  of 
defendant's  interest  under  the  first  appraisement.  From 
a  judgment  dismissing  her  petition,  plaintiff  has  appealed. 
The  record  shows  that  Thomas  and  appellee  both  appeared 
when  the  court  confirmed  the  last  sale  and  fixed  the 
amount  of  the  sui'plus  at  f  78.56,  and  directed  that  it  be 
paid  over  to  Thomas  or  his  attorney. 

We  regard  the  order  confirming  the  sale  and  awarding  a 
surplus  of  $78.56  to  Thomas  as  a  final  adjudication  of  the 
amount  of  the  surplus  arising  from  the  sale  under  the  de- 
cree,  which  cannot  be  questioned  in  a  collateral  proceed- 
ing.   It  is  evident  that  plaintiff,  claiming  through  Thomas, 
has  no  greater  rights  than  were  held  by  him  when  he  as- 
signed to  her.     Thomas,  appearing  at  the  confirmation, 
accepted  the  benefit  of  the   order  awarding  the  surplus. 
Tliere  is  no  showing  that  he  then  labored  under  any  mis- 
apprehension of  his  rights  or  that  he  was  not  fully  aware 
of  all  the  proceedings  had  in  the  case.     In   Watson  v. 
Tromble,  33  Neb.  450,  it  is  said :   "An  order  confirming  a 
sale  of  real  estate  by  a  court  having  jurisdiction  of  the 
parties  and  subject  matter,  in  the  absence  of  fraud,  cures 
all  defects  and  irregularities  in  the  appraisement  and  is 
conclusive  upon  all  the  parties  to  the  suit  and  those  claim 
ing  under  them,  until  reversed  or  set  aside."     This  we 
think  conclusive  of  the  case  and  of  the  plaintiff's  right  to 
question  the  appraisement  under  which  the  sale  was  made. 
Aside  from  this,  the  claim  of  the  plaintiff,  that  the  ap- 
praisement should  have  been  made  and  the  surplus  ad- 
justed upon  the  theory  that  the  fil*st  mortgage  had  been 
canceled,   is   without   equity.      Wheeler,   who   took    title 
under  the  first  invalid  sale,  conveyed  his  supposed  title  to 
the  defendant,  and,  that  the  first  mortgage  which  he  then 
held  might  not  cloud  her  title,   he  executed  a  releajse 
thereof.    This  release  was  made  in  the  interest  of  the  de- 
fendant.   Whatever  equitable  right  there  was  which  could 
be  grounded  upon  the  first  mortgage  inures  to  the  benefit 
of  the  defendant,  and  not  to  the  plaintiff  or  any  one  with 
whom  she  was  in  privity. 
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We  are  satisfied  that  the  judgment  of  the  district  court 
vas  right,  and  recommend  its  affirnmnce. 

Epperson  and  Good,  CC,  concur. 

By  the  Court:   For  the  reasons  stated  in  the  forgoing 
(pinion,  the  judgment  of  the  district  court  is 

Affirmed. 


William  A.  Harrison  et  al.,  appellants,  v.  Frederick 

J.  Harrison  et  al.,  appellees. 

Filed  November  21,  1907.    No.  14,992. 

1.  Specific  Performance:     Obal  CJontract:     Evidence:     Performance. 

The  law  is  weU  settled  in  this  state  that  an  oral  agreement  to 
convey  real  estate  will  be  specifically  enforced  where  the  evidence 
of  such  agreement  is  clear  and  satisfactory,  and  the  plaintiff  has 
fully  performed  on  his  part. 

2.  :  :  ,    Where  the  acts  performed  by  the  plaintiff 

tend  to  show,  not  only  that  there  was  an  agreement,  but  also 
throw  some  light  on  the  nature  of  that  agreement,  the  evidence 
cannot  be  said  to  rest  wholly  in  parol,  the  parol  evidence  being 
auxiliary  to  the  proof  afforded  by  the  case  itself. 

3.  Declarations  ag^nst  interest  cannot  be  annulled  or  explained  away 

by.  counter  declarations. 

Appeal  from  the  district  court  for  York  county: 
Arthur  J.  Evans,  Judge.    Affirmed. 

Charles  F.  Stroman  and  Oilbert  Bros.j  for  appellants. 

Power  d  Meeker,  F.  J,  Harn'son  and  E.  F.  Harrimn, 
contra. 

DUPFIB,  0. 

This  action  was  brought  to  partition  the  southeast 
quarter  of  section  29,  township  10,  of  range  2,  in  York 
county,  Nebraska.  The  land  was  owned  by  James  Har- 
rison, who  died  intestate  in  February,  1905,  leaving  as  his 
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only  heirs  the  plaintiffs  William  A.  Harrison,  a  son, 
Hattie  E.  Shepardson,  a  married  daughter,  and  the  de- 
fendant Frederick  J.  Harrison,  his  youngest  son.  The 
following  facts  are  not  in  dispute:  The  wife  of  James 
Harrison,  the  decedent,  and  the  mother  of  the  children 
above  named,  died  in  1873,  in  the  state  of  Iowa,  where  the 
family  then  lived.  At  the  time  of  their  mother's  death 
William  A.  Harrison  was  about  six  years  old,  Frederick  J. 
about  three  years,  and  Hattie  but  a  few  weeks  old.  Some 
four  years  after  the  death  of  their  mother,  the  children 
William  A.  and  Hattie  E.  came  to  York  county,  Nebraska, 
with  their  grandfather,  Frederick  J.  and  his  father  re- 
iimining  in  Iowa  until  about  seven  years  later,  when  they 
also  came  to  York  county.  The  father  never  remarried, 
and,  after  moving  to  York  county,  James  Harrison,  who 
was  a  stone  mason,  continued  to  work  at  his  trade,  board- 
ing most  of  the  time  at  restaurants  and  hotels  up  to  the 
year  1893.  In  the  year  1890  James  Harrison  and  Fred- 
erick J.  went  to  Denver,  Colorado,  where  Frederick 
secured  employment  as  an  apprentice  to  a  plumber  of  that 
city,  and  during  his  employment  there  for  less  than  a  year 
gained  some  knowledge  of  the  trada  In  the  summer  of 
1891  he  came  to  Lincoln,  Nebraska,  and  his  father  re- 
turned to  York  county.  The  farm  in  question  wbb  pur- 
chased by  the  father  in  the  year  1892,  and  in  the  spring  of 
1893  he  and  his  son  Frederick  J.  moved  upon  the  farm, 
living  there  together  until  1898,  when  Frederick  J.  was 
married,  bringing  his  wife  to  the  farm,  where  they  con- 
tinued to  live  with  the  father  until  his  death  in  February, 
1905.  In  the  meantime  William  A.  Harrison  had  mar- 
ried, and  was  living  in  the  state  of  Colorado.  The  daugh- 
ter Hattie  had  married  one  Shepardson  and  was  living 
with  her  husband  in  York  county,  some  three  or  four 
miles  distant  from  her  father's  farm.  After  the  death  of 
James  Harrison,  Frederick  J.  continued  in  possession  oif 
the  farm,  asserting  title  thereto  under  an  alleged  oral 
agreement  with  his  father.  This  action  for  partition  was 
commenced  by  his  brother  and  sister,  and  in  an  answer 
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and  cross-bill  filed  by  Frederick  J.  it  is  alleged  that,  from 
the  time  that  his  father  came  to  York  county  in  1884  until 
the  latter  part  of  1891,  he  continued  to  work  at  his  trade 
as  a  mason  in  the  city  of  York,  boarding  and  lodging  first 
at  one  place  and  then  another,  having  no  fixed  place  of 
abode,  and  none  of  his  children  or  other  relatives  with 
him;  that,  during  the  latter  part  of  the  year  181)1  and  the 
early  part  of  1892,  his  father  urged  him  to  give  up  his  plan 
of  pursuing  the  plumber's  trade,  and  to  make  arrange- 
ments so  that  they  could  live  together  during  the  remain- 
der of  his  father's  life,  and,  a8  an  inducement  to  do  so,  his 
father  offered  to  purchase  a  farm  in  York  county  where 
they  would  make  a  home  and  live  together;  that,  in  con- 
sideration thereof,  upon  the  fathei'^s  death,  the  farm 
should  become  the  property  of  the  said  Frederick  J.  Har- 
rison ;  that  he  accepted  this  proposition  and  came  to  York 
county  from  Lincoln  in  the  spring  of  1892,  and,  with  his 
father,  selected  the  farm  in  question,  his  father  paying 
f4,000  therefor;  that  the  farm  was  leased  at  tlie  time,  so 
that  they  did  not  occupy  it  until  the  spring  of  1893,  when 
they  took  possession  together  under  their  said  oral  agree- 
ment, and  from  that  time  forth  defendant  continued  in 
possession  with  his  father  and  occupied  the  same  until  his 
father^s  death.  It  is  alleged  that  he  fully  performed  the 
agreement  upon  his  part,  and  that,  because  of  said  agree- 
ment and  his  performance  thereof,  he  became  the  owner  of 
said  farm,  and  that  the  plaintiffs  have  no  right,  title  or  in- 
terest therein.  The  prayer  is  for  a  decree  quieting  his 
title.  The  district  court  entered  a  decree  quieting  title  in 
the  defendant  Frederick  J.  Harrison,  from  which  the 
plaintiffs  have  appealed. 

In  a  brief  of  exceptional  merit  plaintiffs  insist  that  this 
court  has  gone  to  extreme  lengths  in  enforcing  oral  agree- 
ments for  the  conveyance  of  real  estate,  and  that  there  is 
danger  of  wholly  ignoring  the  statute  of  frauds  and  the 
statute  of  wills  in  a  too  liberal  policy  of  allowing  the  title 
to  real  estate  to  be  questioned  or  ordered  transferred  from 
one  party  to  another  on  evidence  which  is  wholly  oral.   It 


106  NEBRASKA  REPORTS.  [Vol.  80 


Harrison  v.  Harriwn. 


is  said  that  there  were  special  equitieis  in  tlie  case  of  Kofka 
V.  Rosicky,  41  Neb.  328,  and  in  Teske  v.  Diftberner,  63 
Neb.  607,  which  appealed  to  the  court  for  a  relaxation 
of  the  rigid  rule  requiring  evidence  of  the  clearest  and 
most  satisfactory  character  to  justify  a  court  in  decreeing 
specific  performance  of  an  oral  contract  for  the  convey- 
ance of  real  estate ;  but,  as  is  well  said  in  Kofka  v.  Rosicky, 
supra,  the  statute  of  frauds  should  not  be  so  rigidly  ad- 
hered to  as  to  accomplish  a  fraud  against  one  of  the  per- 
sons affected  by  the  contract  to  which  it  is  sought  to  be 
applied,  and  the  discretion  of  the  court  ought  to  be  ap- 
plied to  each  particular  case  when  the  general  rules  and 
principles  which  govern  the  court  will  not  furnish  any 
exact  measure  of  justice  between  the  parties.  The  statute 
itself  recognizes  the  right  of  a  court  of  equity  to  establish 
a  claim  against,  or  a  right  to  a  conveyance  of,  real  estate 
by  oral  evidence  in  providing  that  "nothing  in  this  chapter 
contained  shall  be  construed  to  abridge  the  powers  of  the 
court  of  chancery  to  compel  the  specific  performance  of 
agreements  in  cases  of  part  performance."  Comp.  St. 
1905,  ch.  32,  sec.  6.  By  a  series  of  decisions  ending  with 
Peterson  v.  Estate  of  Bauer ,  76  Neb.  661,  this  court  has 
firmly  established  the  rule  that  oral  contracts  relating  to 
interests  in  real  estate  will  be  specifically  enforced  when 
the  evidence  establishing  such  a  contract  is  clear  and  satis- 
factory. In  the  case  last  cited  it  is  said  by  Mr.  Justice 
Lbtton:  "It  is  impossible  to  reconcile  the  views  of  the 
various  courts  of  the  United  States  upon  the  questions 
presented,  but  this  court  has  adopted  the  rule  in  Kofka  v. 
Rosicky,  supra,  and  we  are  content  to  abide  by  the  doc- 
trine of  that  case  as  being  the  most  apt  to  prevent  injustice 
and  to  do  equity.  In  such  a  case,  if  the  trial  court,  bearing 
in  mind  the  ease  with  which  claims  may  be  presented  when 
the  other  party  to  the  alleged  contract  is  dead,  carefully 
scrutinizes  the  evidence  and  weighs  the  same,  taking  fully 
into  consideration  the  nature  of  the  claims  and  the  known 
inaccuracy  of  memory  with  reference  to  oral  statements 
made  years  before  the  time  of  the  trial,  we  think  the  evil 
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consefj uences  to  estates  which  may  accrue  and  which  the 
counsel  for  the  defendant  so  strongly  set  forth  may  be 
greatly  minimized.  The  difficulty  of  proving  contracts 
made  many  years  before,  when  the  lips  of  both  partici- 
pants are  sealed,  one  by  death  and  the  other  by  the  law, 
operates  to  the  disadvantage  of  the  claimant,  and  it  may 
prevent  a  just  recovery  in  as  many  cases  as  the  ease  with 
which  claims  may  be  trumped  up  may  operate  to  spoliate 
estates."  That  this  court  does  not  stand  alone  in  the  rule 
adopted  is  shown  from  the  following  cases:  Rhodes  v. 
Rhodes,  3  Sandf.  Ch.  (N.  Y.)  305;  Winne  v.  Winne,  160 
N.  Y.  263,  82  Am.  St.  Rep.  647;  Ttoiss  v.  Oeorye,  33  Mich. 
253 ;  Svanburg  v,  Fosseen,  75  Minn.  350,  74  Am.  St.  Rep. 
490;  Brinton  v.  Van  Cott,  8  Utah,  480;  Davies  v.  Gheadlc, 
31  Wash.  168;  McGullom  v,  Mackrell,  13  S.  Dak.  262; 
Btyson  v.  UcShane,  48  W.  Va,  126,  49  L.  R.  A.  527;  Howv 
V.  Watson,  179  Mass.  30. 

It  being  settled  that  the  statute  of  frauds  does  not 
stand  in  the  way  of  the  enforcement  of  contracts  of  the 
character  alleged  by  the  defendant,  the  important  question 
in  this  case  is:  Does  the  evidence  entitle  him  to  tho 
relief  awarded  by  the  district  court?  In  the  fall  of  the 
year  1891  the  defendant  was  rooming  with  C.  J.  Wine- 
ingen  in  the  city  of  Lincoln.  One  evening  djiring  the  fall 
he  brought  his  father  to  the  house,  where  he  remained  with 
him  during  the  night.  Mr.  Wineingen  testified  that  in  a 
talk  between  himself,  the  defendant  and  defendant's 
father,  had  during  the  evening  and  before  bedtime,  the  old 
gentleman  said  that  "he  wanted  Fred  to  go  with  him  and 
live  with  him ;  that  he  had  no  home ;  that  he  had  one  boy 
that  he  tried  to  help,  but  it  seemed  that  he  did  not  take 
any  interest  in  him,  and  thought  if  he  could  get  Fred  to  go 
home  with  him  he  was  going  to  buy  a  farm,  or  had  a  farm ; 
I  won't  say  as  to  that,  but  he  wanted  to  get  him  with  him 
to  live  with  him,  and  if  Fred  wanted  to  get  married  he 
would  have  a  home  with  EYed,  and  Fred  would  have  what 
was  left."  Mrs.  Wineingen  testified  that  the  old  gentle- 
man said  "that  he  had  come  to  see  if  he  could  get  Fred  to 
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*ro  home  with  him;  that  he  told  Fred  that  he  would  get  a 
farm  if  he  would  come  and  go  home  with  him  and  stay 
with  him,  and  he  said  that  when  he  was  through  with  it 
Fred  could  have  it."  Again  she  said:  "He  said  he  had 
(*ome  down  to  see  if  he  could  not  persuade  Fred  to  go  homo 
with  him,  and  that  he  would  buy  a  piece  of  land  or  farm  if 
he  would  come  and  live  with  him.  He  said :  When  I  am 
through  with  it,  it  shall  be  his.' "  This  conversation  be- 
tween the  old  gentleman  and  witness  was  had  in  Fred's 
l>resence.  The  following  morning  Fred  and  his  father 
]iiet  O.  W.  McKee  at  the  depot  in  Lincoln.  The  following 
question  was  asked  McKee:  "Will  you  please  tell  the 
court  just  what  conversation  you  had,  what  was  said  be- 
tween James  Harrison,  Fred's  father,  and  yourself  in 
l^^ed's  presence  there  at  tlie  time,  and  what  Fred  said?" 
lie  answered:  "Why,  yes;  Fred  introduced  me  to  his 
lather,  and  we  stood  and  talked  a  little  bit,  as  people  gen- 
erally when  they  meet;  I  don't  know  as  I  can  recall,  some- 
thing about  the  weather,  how  he  was  getting  along,  what 
he  had  been  doing,  something  to  that  effect,  and  Fred 
Harrison  says:  'What  do  you  think?'  he  said:  'The  old 
man  is  going  to  take  me  home  with  him.'  I  said :  'Is  that 
so?  Maybe  that  will  be  a  very  good  thing.'  Then  Mr. 
Harrison,  Fijed's  father,  said:  'I  came  down  here  to  per- 
suade Fred  to  go  home  with  me,'  and,  he  says,  *I  am  going 
to  buy  a  farm,'  he  said,  'and  I  want  Fred  to  make  a  home 
for  me  as  long  as  I  live,  and  when  I  am  gone,'  he  said,  'the 
farm  is  Fred's.' "  Sidney  Roberts,  who  met  them  on  this 
occasion,  testified  that  Fred  introduced  him  to  his  father; 
that  the  old  gentleman  said  that  he  wanted  to  make  a  home 
for  him  and  Fred;  that  he  had  no  particular  home,  and 
that  he  would  like  to  get  a  place  where  he  could  make  a 
Lome;  that  he  thought  he  could  get  a  place  near  York; 
that  Fred  would  stay  with  him,  and  when  he  died  he  would 
give  Fred  the  farm ;  that  when  he  died  Fred  could  have  it, 
it  would  be  Fred's  place.  "I  told  Fred  it  would  be  a  good 
idea  for  him  to  go  with  his  father ;  and  he  replied  that  he 
believed  that  he  would."    Mrs.  Briley  testified  that  some 
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time*  in  the  year  1892  Fred  and  his  father  came  to  her 
house  after  the  supper  hour,  and  Fred's  father  apologized 
for  making  her  get  an  extra  supper,  and  stated  why  it 
was;  that  they  had  been  out  in  the  country  looking  at  a 
farm  that  he  was  intending  to  buy.    He  then  went  on  and 
told  her  that  he  was  going  to  buy  a  farm  to  make  him  and 
Fred  a  home;  that  he  had  got  tired  of  boarding  around  and 
knocking  around  for  a  home ;  that  he  and  Fred  always  got 
along  well  together,  and  that  it  would  be  nice  for  them 
both  to  have  a  home.    During  the  time  that  Fred  and  his 
father  were  in  possession  of  the  farm  the  father  talked 
witK  his  neighbors  relating  to  the  arrangement  under 
which  they  were  living  there.    Mr..E.  F.  Chittenden  testi- 
fied that  "he  would  come  down  Sundays  and  take  dinner 
or  supper,  and,  when  he  got  to  talking  about  the  farm,  I 
asked  him  why  it  was  that  he  would  go  and  buy  a  farm. 
He  was  not  able  to  run  it.  He  was  a  stone  mason,  and  not 
able  physically  to  work  it.    lie  told  me  that  be  bought  it 
with  the  expectation  of  having  it  for  Fred.    He  had  made 
arrangements  for  Fred  to  take  care  of  him,  and  he  was  to 
have  the  farm.    That  is  what  he  told  me,  I  think,  two  or 
three  times,  or  that  once  anyhow."    Further  on  he  testi- 
fied that  the  old  gentleman  said  that  Fred  should  have  the 
farm  when  he  was  through  with  it  himself ;  that  Fred  was 
to  take  care  of  him  as  long  as  he  lived,  and  he  expected 
Fred  to  have  the  farm ;  that  is  the  reason  he  had  it,  not  for 
his  own  use  to  farm  himself,  but  he  expected  Fred  to  have 
it;  that  Fred  was  to  have  the  place  for  taking  care  of  him. 
Mr.  Benner  testified  that  "James  Harrison  came  to  his 
place  one  day  and  seemed  to  be  tired ;  that  he  asked  him 
why  he  did  not  keep  his  money  when  he  had  it,  and  not 
lay  it  out  in  a  farm,  as  he  was  .not  able  to  work ;  that  the 
old  gentleman  replied  that  he  bought  it  for  Fred." 

The  fact  tliat  Fred  abandoned  the  plumber's  trade  and 
went  to  live  with  his  father  upon  the  farm,  where  he 
worked  without  pay  of  any  kind  for  five  years,  or  until  hi.s 
marriage  in  1898,  is  a  circumstance  which,  we  think, 
strongly  corroborative  of  the  claim  that  this  service  was 
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performed  under  tlie  agreement  alleged  in  the  answer  and 
cross-bill  and  testified  to  by  the  witnesses.    It  is  not  usual 
for  a  young  man,  after  attaining  his  majority,  to  go  on  a 
farm,  and  live  alone  with  his  father,  having  no  women 
folks  to  look  after  the  housework,  without  pay  as  the  serv- 
ices are  performed  or  an  agreement  for  remuneration  in 
the  future.    Defendant  testified  on  cross-examination  thai 
after  his  marriage  in  1898  he  received  one-half  the  croj> 
raised  upon  the  farm,  but  he  explained  that  this  was 
under  an  agreement  made  at  that  time,  his  father  recog- 
nizing that  he  should  have  a  portion  of  the  crop  in  order 
to  properly  care  for  his  wife  and  supply  her  with  such 
household  necessities  as  she  might  require.     All  the  cir- 
cumstances  make  the  defendant's   claim   consistent  and 
probable.     His  father  had  reached  an  advanced  age.     H(* 
had  no  home.     He  was  living  at  boarding  houses  ami 
hotels,  with  no  one  but  strangers  to  look  after  his  wants. 
It  was  natural  that  he  should  desire  a  permanent  home 
and   the   companionship    and    care   of   some    near   rela- 
tive.   Under  these  circumstances  it  is  not  difficult  to  be- 
lieve that  he  should  make  such  a  contract  with  Fred  as  the 
witnesses  have  related.    It  is  hardly  fair  to  presume  that 
he  would  ask  his  son  to  abandon  a  trade,  which  1ie  had 
partially  learned,  to  live  with  him  without  pay  until  his 
death ;  and,  as  before  statcnl,  it  is  hardly  probable  that  one 
who  had  his  own  way  to  make  in  the  world  would  care  to 
give  up  some  years  of  his  life  to  the  care  of  a  farm  without 
some  inducement  held  out  to  him  to  do  so.    The  evidence, 
we   think,   conforms   to   the   rule  stated   in   Waternmn, 
Specific  Performance  of  Contracts,  sec.  261,  that  the  act 
performed  tends  to  show,  not  only  that  there  was  an 
agreement,  but  also  throws  light  on  the  nature  of  that 
agreement,  so  that  neither  the  fact  of  an  agreement  noi* 

A 

even  the  nature  of  that  agreement  rests  solely  upon  parol 
evidence,  the  parol  evidence  being  auxiliary  to  the  proof 
afforded  by  the  circumstances  of  the  case  itself.  A  read- 
ing of  the  record  convinces  us  that  the  agreement  was 
made  as  alleged;  that  there  has  been  complete  perform- 
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ance  on  the  part  of  the  defendant,  and  that  he  is  entitled 
to  a  specific  performance  of  the  contract. 

The  testimony  of  the  neighbors  to  declarations  of  James 
Harrison  that  the  farm  was  bought  for  Fred  and  ^hat 
Fred  was  to  have  it  after  his  death  was  taken  by  the  court 
upon  the  principle  that  declarations  against  interest  are 
always  admissible,  and  that  such  declarations  on  the  iJart 
of  the  decedent  were  in  derogation  of  his  absolute  title  to 
the  farm ;  that  he  recognized  and  admitted  that  defendant 
had  an  equity  in  the  land.  The  plaintiffs  offered  to  show 
that  on  one  or  more  occasions  the  decedent  had  made  state- 
ments to  the  effect  that  he  would  not  give  his  property  to 
one  child;  that  he  would  divide  it  equally  among  his  chil- 
dren; that  he  stated  that  they  wanted  him  to  give  the 
place  to  Fred,  but  he  would  not  get  it,  and  other  similar 
declarations  claimed  to  have  been  made  by  him.  The  court 
refused  to  receive  this  testimony,  and  error  is  claimed. 
Foster  d  Foster  v.  Nowlin,  4  Mo.  18,  is  cited  as  an  author- 
ity to  the  effect  that  declarations  made  by  a  party  since 
deceased,  declaring  that  certain  property  belonged  to  him, 
was  admissible  and  competent  to  rebut  other  evidence  of 
his  declaration  to  the  contrary.  We  do  not  think  that  the 
weight  of  authority  sustains  this  holding.  In  Wilson  v. 
Patrick^  34  la.  362,  it  was  held  that  antecedent  declara- 
tions of  a  party  that  he  was  absolute  owner  of  certain 
property  were  not  admissible  to  counteract  his  admissions 
that  he  owned  it  as  security  only;  and  in  Nutter  v,  O'Don- 
nellj  6  Colo.  253,  it  is  said  that  declarations  against  in- 
terest cannot  be  annulled  or  explained  away  by  counter 
declarations.  The  rule  announced  in  Foster  &  Foster  v. 
NowUn^  supra,  is  no  longer  the  law  in  Missouri,  as  that 
case  is  disapproved  and  the  principle  repudiated  in  Turner 
V.  Belden,  9  Mo.  797. 

The  evidence  satisfies  us  that  the  decree  entered  by  the 
district  court  was  the  proper  one,  that  there  is  no  revers- 
ible error  in  the  record,  and  we  recommend  an  affirmance 
of  the  judgment. 

Eppbbson  and  Goon,  CC,  concur. 
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By  the  Court :    For  the  reasons  stated  in  the  forefi:oin;»; 
opinion,  the  judgment  of  the  district  court  is 


Affirmed. 


Verona  Unancist,  appellant,  v.  Linus  E.  South  wick, 

appellee.* 

Filed  November  21,  1907.    No.  14,907. 

1.  Process:  Return:    Impeachment.     There  is  a  strong  presumption 

that  the  return  of  an  officer  to  a  writ  served  by  him  is  true,  but 
the  same  may  be  impeached  in  a  coUateral  proceeding  by  clear 
and  convincing  evidence. 

2.  Mortgages:    Foreclosure:     Redemption.      Defendant,    through    his 

agent,  for  a  valuable  consideration,  promised  not  to  purchase  a 
mortgage  upon  plaintiff's  homestead  nor  to  interfere  with  plain- 
tiff's purchase  thereof.  Afterwards,  in  violation  of  his  agreement, 
he  purchased  the  mortgage,  and  upon  foreclosure  of  it  bought 
the  land.  Held,  That  plaintiff,  who  was  not  served  with  notice 
of  the  foreclosure  suit,  is  entitled  to  redeem  by  the  payment  to 
defendant  of  the  amount  paid  for  the  mortgage,  with  interest  at 
7  per  cent  per  annum. 

3.  Vendor  and  Purchaser:  Duress.    Evidence  examined,  and  held  In- 

sufficient to  show  that  plaintiff's  contract  to  convey  land  In  set- 
tlement of  her  husband's  indebtedness  was  secured  by  duress. 

Appeal  from  the  district  court  for  Logan  county:  Han- 
son M.  Grimes,  Judge.    Affirmed  in  part. 

11,  J/.  HuUivan,  for  appellant. 

* 

Hoagland  &  EoiujluuiU  contra. 

Epperson,  C. 

In  1899  or  1900,  the  plaintiff's  husband,  George  T. 
Unangst,  purchased  of  Harris  &  Company  certain  cattle, 
giving  his  notes  secured  by  mortgage  upon  the  cattle. 
Harris  &  Company  sold  their  notes  and  mortgage  to  the 

*  Rehearing  allowed.    See  opinion,  p.  119,  post. 
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First  National  Bank  of  Friend,  Nebraska,  and  fi^arantcH^d 
payment.  The  indebtedness  was  renewed  from  time  to 
time  by  and  in  the  name  of  Harris  &  Company,  but  re- 
mained the  property  of  the  defendant  bank.  Au^ist  11, 
1903,  the  time  for  the  payment  of  the  indebt(Hlness  was 
extended  for  90  days  and  additional  security  fr\\cn  upon 
personal  property  and  real  estate.  One  hundred  and  sixty 
acres  of  the  land  mort<!:a<?ed  soon  thereafter  became 
Unangst's  homestead,  which  was  incumbered  by  a  prior 
mortgage  of  |600.  August  14,  1903,  the  defendant  bank 
brought  three  replevin  actions  against  different  parties  to 
rwover  personal  property  alleged  to  have  been  included 
in  the  bank's  mortgage,  and  four  complaints  were  also 
filed  by  defendant  before  a  magistrate,  charging  Unangst 
with  feloniously  selling  a  portion  of  the  mortgaged  prop- 
erty. Unangst  waived  preliminary  hearing  upon  these 
(•harg(»s  and  gave  bond  for  his  appearance.  Soon  after  the 
institution  of  these  several  suits,  negotiations  were  beguu 
for  a  settlement,  which  Avas  consummated  about  October 
20,  1903,  but  was  not  reduced  to  writing.  The  replevin 
actions  were  dismissed.  The  defendant  bank  surrenderwl 
the  notes  given  by  ITnangst  and  released  its  mortgage  on 
the  homestead.  Unangst  transferred  certain  personal 
property  to  the  bank,  and  conveyed  all  of  the  land  de- 
scribed in  the  mortgage,  except  the  homestead,  and  his 
wife,  plaintiff  herein,  as  a  part  of  the  settlement,  conveyed 
to  the  bank  IGO  acres  of  land  belonging  to  her.  December 
8,  1903,  Southwick,  d(^fendant  herein  and  president  of  th(» 
defendant  bank,  instituted  an  action  to  foreclose  the  prior 
|5I>00  mortgage  upon  the  homestead,  which  mortgage  had 
iKHm  assigned  to  him.  A  decree  of  foreclosure  was  en- 
tenni,  under  which  th(»  land  was  sold  to  Southwick  and 
the  sale,  over  the  objections  of  the  defendant,  George 
Unangst,  confirmed.  Plaintiff  herein,  the  wife  of  the  said 
(leorge  Unangst,  began  this  action  August  3,  1905,  and 
seeks  to  redeem  the  homestead  from  the  $600  mortgage 
foreclosed  by  Southwick,  alleging  that,  as  part  of  the 
agreement  of  settlement,  defendant  promised  not  to  pur- 
11 
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rhase  the  moii:«:a.2:e  foreclosed;  that  defendant  purchased 
the  same  contrary  to  their  agreement,  and  paid  therefor 
only  $200^  that  plaintiff  was  not  served  with  summons  in 
the  foreclosure  suit;  and  plaintiff  asks  that  she  may  be 
permitted  to  redeem  on  the  payment  of  $200.  She  also 
seeks  to  set  aside  the  transfer  of  her  land  to  the  defendant 
Southwick/.alleging,  in  substance,  that  she  conveyed  the 
same  because  of  the  criminal  prosecutions  instituted 
against  her  husband  and  defendant's  promise  to  discon- 
tinue the  same  upon  settlement;  that  the  criminal  actions 
were  instituted  for  the  purpose  of  extorting  money  and 
property  in  excess  of  the  amount  due,  and,  further,  in  con- 
sideration of  the  defendant's  promise  not  to  interfere  with 
and  prevent  her  purchase  of  the  first  mortgage  upon  the 
homestead.  The  judgment  in  the  lower  court  was  for  the 
defendant,  and  plaintiff  appeals. 

As  to  the  homestead :  Defendant  contends  that  the  fore- 
closure suit  settled  the  question  here  in  controversy;  and 
(hat  the  sherift*'s  return  to  the  summons  may  not  be  col- 
laterally assailed.    This  question  has  been  settled  by  this 
court.     In  Wilson  r.  iShipmoju  34  Neb.  573,  it  is  held: 
•'The  return  of  an  officer  on  a  summons  that  he  had  per- 
sonally served  a  copy  of  the  same  on  the  defendants  may 
be  contradicted  and  disproved  by  the  defendant;  but  it 
must  be  clear  from  the  evidence  and  circumstances  that 
the  return  is  untnie,  otherwise  it  is  the  duty  of  the  court 
to  sustain  it."    It  is  true  the  summons  therein  was  issued 
l)y  an  inferior  court,  but  in  announcing  the  rule  no  dis- 
tinction is  nmde  between  a  summons  of  an  inferior  court 
and  one  of  a  court  of  general  jurisdiction.    In  HoUidof/  v, 
Hroicn,  33  Neb.  657,  34  Neb.  232,  a  summons  of  a  district 
court  was  assailed  in  an  action  upon  the  judgment  based 
thereon,  and  it  was  held  that  a  party  not  served  was  not 
bound  thereby.     See  Campbell  Printing  Press  d  Mfg.  Co. 
r.  Marder^  Luse  <t  Co.,  50  Neb.  283.     These  decisions  we 
think  are  right  and  should  be  adhered  to.    The  return  of 
the  sheriff  shows  that  the  summons  here  in  controversy 
was  served  personally  upon  the  plaintiff  herein.    There  is 
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a  strong  presumption  that  the  return  of  the  officer  is  true, 
and  it  cannot  be  impeached  except  by  clear  and  convincing 
evidence.  ^  At  the  time  of  the  purported  service,  the  sheriff 
had  for  service  the  summons  in  the  foreclosure  suit  and 
also  a  notice  for  the  appointment  of  a  receiver.  The  sheriff 
testified  that  he  handed  a  copy  of  each  paper  to  the  plain- 
tiff in  the  presence  of  her  husband  and  one  other  witness. 
The  husband  and  the  other  witness  corroborate  the  plain- 
tiff, who  testified  that  the  sheriff  handed  to  her  a  copy  of 
the  notice  for  the  appointment  of  the  receiver,  but  no  copy 
of  the  summons.  Upon  all  the  evidence,  the  trial  court 
found  that  the  summons  was  not  served  upon  the  plaintiff 
herein,  and  we  consider  such  finding  fully  sustained  by 
the  evidence. 

There  is  a  conflict  in  the  evidence  as  to  the  terms  of  the 
settlement  made  by  the  parties.  D(»fendant  had  a  mort- 
gage on  the  homestead  and  on  320  acres  of  other  land,  and 
also  upon  considerable  personal  property.  It  was  the  in- 
tention of  all  parties  that  plaintiff  and  her  husband 
should  settle  the  latter's  indebtedness  to  defendant  bv  con- 
veying  a  part  of  the  property.  At  the  time  of  the  settle- 
ment all  parties  knew  that  the  $G00  first'  mortgage  upon 
the  homestead  could  be  satisfied  for  .15200.  It  appi^ars  from 
plaintiff's  evidence  that  prior  to  the  consumnmtion  of  the 
settlement  she  learned  that  defendant  Southwick  had 
negotiated  for  and  arranged  to  buy  the  first  mortgage*, 
then  in  the  hands  of  one  Williams,  to  be  transferred  when- 
ever the  $200  was  paid  therefor.  She  and  her  husband, 
desiring  to  retain  their  homestead  and  knowing  that  de- 
fendant had  negotiated  for  the  mortgage,  insisted  that  hv 
should  not  purchase  the  mortgage,  but  permit  them  to  re- 
deem the  same  and  take  the  homestead  free  from  defend- 
ant's mortgage;  that  plaintiff,  to  save  her  homestead, 
deeded  160  acres  of  her  own  land  to  the  defendant,  which, 
with  other  lands,  as  above  stated,  was  taken  by  defendant 
in  full  settlement  of  the  indebtcnlness.  The  negotiations 
for  settlement  were  conducted  mostly  for  defendant  by 
Mr.  Gilchrist,  ivho  was  in  the  employ  of  Harris  &  Com- 
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])an3\  Witness  Hartzoll  testified  tliat  Mr.  Gilchrist  told 
liini  that  it  was  the  proposition  to  put  Mrs.  Unan^t's 
place  in  the  mortgage  and  throw  the  other  place  out,  that 
slie  would  turn  over  her  place  instead  of  that.  Witness 
Bailev  testified  that  Gilchrist  told  him  after  the  consum- 
mation  of  the  settlement  that  they  (the  defendants)  had 
agreed  to  let  the  first  mortgage  alone.  Defendant  nego- 
tiated for  the  purchase  of  the  |G00  mortgage  to  protect  his 
own  lien.  Before  redeeming  therefrom,  his  settlement  with 
Unangst  was  complete  and  he  needed  no  protection  from 
the  mortgage.  Thereafter  the  adventure  w-as  but  a  specu- 
lation with  him.  He  and  his  agent  Gilchrist  deny  ever 
having  said  anything  to  the  Unangsts  about  the  $600 
mortgage,  and  never  agreed  not  to  purchase.  Be  this  as 
it  may,  he  either  violated  his  contract  not  to  buy,  or  pro- 
cured the  settlement  by  wrongfully  withholding  from 
plaintiff  and  her  husband  the  fact  that  he  had  negotiated 
for  and  intended  to  buy  it,  and  thereby  procure  not  onlj- 
(he  480  acres  plaintiff  was  satisfied  to  convey,  but  in  ad- 
dition thereto  the  other  160  acres — ^their  homestead.  De- 
fendant's attorney  testified  that  on  the  final  settlement  de- 
fendant wanted  a  deed  to  this  land  to  save  foreclosure,  and 
that  "Mr.  TJnangst  refused  to  deed  that,  and  for  the  pur- 
{>ose  of  getting  a  settlement  we  cut  that  out  of  the  proposi- 
tion." Mr.  Williams,  who  acted  as  agent  for  defendant 
Southwick  in  negotiating  for  the  purchase  of  the  ?600 
mortgage,  and  who  was  calhxl  as  a  witness  by  the  defend- 
ant, corroborates  the  evidence  of  the  plaintiff's  husband, 
and  contradicts  the  deposition  of  Gilchrist  to  the  extent 
that  there  was  a  controversy  between  Gilchrist  and 
Unangst  as  to  the  mortgage.  At  the  time  of  the  settlement 
Mr.  Williams  liad  the  mortgage  in  his  possession,  and 
subsequently  thereto  turned  it  over  to  the  defendant.  And, 
further,  Gilchrist  told  witness  that  he  expected  the  de- 
fendant's negotiation  for  the*  mortgage  would  make  trouble. 
This  witness  had  told  TJnangst  that  he  held  the  mortgage 
for  Southwick  upon  the  payment  of  f200.  This  fact, 
and  the  other  circumstances  indicating  that  defendants, 
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thnjugli  their  agents,  knew  that  the  Unangsls  eonsiden^u 
tliat  they  were  saving  their  home  farm,  argues  that  the 
plaintilf's  conduct  in  the  settlement  and  her  theory  of  the 
contract  were  reasonable  and  true.  -It  is  ai)i)arent  from 
the  situation  that  the  only  ol)je<*t  plaintiflf  herein  would 
liave  in  substituting  her  own  land  for  the  homestead  was 
that  the  latter  might  be  spared  to  her.  The  finding  of  the 
trial  court  as  to  this  fact  was  also  for  plaintiff,  and  we 
are  convinced  from  the  evidence  that  Mr.  Gilchrist,  who 
was  agent  for  defendant,  as  part  of  tho  consideration  for 
the  settlement  and  especially  to  procure  for  his  principal 
the  plaintiff's  land  which  she  conveycni  to  the  def(»ndant 
Southwick,  promised  that  plaintitT  and  her  husband  should 
not  onh-  have  a  relejise  of  defendant's  mortgage,  but  that 
defendant  would  not  purchase  the  |()00  mortgage.  The 
trial  court  considered  the  facts  insufficient  to  permit  the 
plaintiff  to  recover;  but  good  faith  and  honest  dealing  re- 
quired the  defendant  to  abandon  all  claim  to  the  defend- 
ant's homestead  and  to  the  prior  mortgage  thereon.  De- 
fendant having  pui*chased  the  mortgage  in  violation  of  the 
contract  for  settlement,  and  foreclosed  the  same  and  pro 
cured  an  order  confirming  the  sale  thereof,  the  plaintiff" 
is  entitled  to  redeem,  and  is  entitled  to  an  order  quieting 
the  title  thereof  in  her  husband  upon  the  payment  of  d(»- 
fendant's  actual  expenditure  in  the  purchase  of  the  mort- 
gage, with  interest. 

Plaintiff  herein  also  seeks  to  set  aside  the  conveyance  of 
her  land  to  the  defendant,  because  a  part  of  the  considera- 
tion therefor  was  the  dismissal  of  the  criminal  suits  again  si 
her  husband;  and,  further,  because  the  fact  that  the  criui- 
inal  cases  were  pending  and  the  alleged  promise  of  d(* 
fendant  to  dismiss  amounted  to  duress.  There  is  no  m(*i  il 
in  this  contention.  In  the  first  place,  plaintiff  in  tlii> 
same  action  seeks  specific  performance  of  a  part  of  tlic 
contract  of  settlement  by  asking  affirmative  relief  based 
thereon  as  above  shown,  and  to  which  she  is  entitled  onl> 
upon  an  adjudication  that  the  contract  was  legal.  And. 
again,  the  evidence  shows  that  plaintiff's  husband  was  as 
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active  a«  defeiulaiit  in  bringing  about  a  settlement  of  his 
indebtedness,  and  that  he  had  no  fear  of  a  conviction  on 
the  criminal  charge.     It  is  not  shown  that  defendant  pro- 
cured by  the  settlement  any  advantage  othei*  than  the  siiv- 
ing  of  the  expense  of  foreclosing  its  mortgage.     Neither  is 
it  shown  that  def(»ndant  procured  the  settlement  by  threats 
of  criminal  prosecution.    The  record  contains  no  evidence 
that  the  pending  criminal  suits  controlled  the  plaintiff's 
conduct,  or  that  her  mind  was  overcome  by  threats,  or 
that  any  undue  advantage  was  taken  of  her  or  her  hus- 
band.   At  most,  under  plaintiff's  evidence,  she  substituted 
her  land  for  the  purpose  of  present ng  her  homestead. 
Considering  the  first  mortgage  worth  but  |200 — the  price 
for  which  all  parties  knew  it  could  be  had — there  was  no 
substantial  difference  in  the  value  of  their  interests  in  the 
two  properties.     This  court  has  ever  condemned  the  con- 
duct of  persons  using  the  criminal  code  for  their  own 
financial  advantage,  but  judicial  condemnation  is  uncalled 
for  here.    It  does  not  appear  that  defendant  instituted  the 
criminal  cases  for  the  purpose  of  collecting  money,  nor  did 
he  threaten  to  prosecute  them  in  case  the  settlement  was 
uot  had.  She  deeded  her  land  for  a  legal  and  adequate  con- 
sideration— the  canceling  of  the  liens  against  her  home- 
stead.   In  Morse  r.  Wooduorthy  29  N.  E.  525  (155  Mass. 
233),  cited  with  approval  and  quoted  at  length  by  this 
court  in  Harf/rcares  v.  Korcel\  44  Neb.  fifiO,  it  was  held: 
'^Where  defendant,  by  such  threats  of  arrest  and  imprison- 
ment as  would  overcome  the  mind  and  will  of  an  ordinary 
man,  compels  a  settlement  which  plaintiff  would  not  have 
made  voluntarily,  plaintiff,  even  thcmgh  guilt.y  of  the  em- 
bezzlement, may  avoid  such  settlement  on  the  ground  of 
duress."    In  the  opinion  it  is  said :    "The  question  in  every 
such  case  is  \vhether  his  liability  to  imprisonment  was 
used  against  him,  by  way  of  a  threat,  to  force  a  settlement. 
If  so,  the  use  was  improper  and  unlawful;  and  if  the 
tlireats  were  such  as  would  naturally  overcome  the  mind 
nnd  will  of  an  ordinary  man,  and  if  they  overcame  his,  he 
mav   avoid   the  settlement."     None  of  the  elements   of 
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duress  is  shown  in  the  case  at  bar,  and  plaintiff  is  not 
entitled  to  have  her  deed  canceled. 

That  portion  of  the  judgment  of  the  district  court  deny- 
ing plaintiff  the  right  to  redeem  the  first  mortgage  for 
1200  should  be  reversed,  and  the  cause  remanded,  with  in- 
structions to  permit  plaintiff  to  redeem  from  the  sale  of 
the  homestead  property  by  paying  defendant  the  amount 
of  his  expenditure,  to  wit,  $200  paid  for  the  prior  mort- 
gage, with  interest  at  7  per  cent,  per  annum  from  Novem- 
ber 1,  1903,  the  date  of  the  purchase. 

DuFPiE  and  Goon,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  that  portion  of  the  judgment  of  the  district  court 
denying  plaintiff  the  right  to  redeem  from  the  first  mort- 
gage upon  the  payment  of  $200  is  reversed,  and  the  cause 
remanded,  with  instructions  to  enter  a  decree  permitting 
plaintiff  to  redeem  from  the  sale  of  the  homestead  property 
by  paying  defendant  $200  paid  by  him  for  the  prior  mort- 
gage, with  interest  at  7  per  cent,  per  annum  from  Novem- 
ber 1,  1903.  In  all  other  respects  the  judgment  of  the  dis- 
trict court  is  affirmed,  with  costs  in  this  court  taxed 
against  the  defendant. 

Judgment  accordingly. 

The  following  opinion  on  rehearing  was  filed  June  4, 
1908.  Former  judgment  modified  and  judgment  of  district 
court  affirmed: 

1.  Procees:  Return:   Impeachment.    The  return  of  an  officer  casinot 

be  impeached  except  by  clear  and  convincing  evidence. 

2.  Opinion  Hodiiled.    The  former  opinion  in  this  case,  ante,  p.  112,  is 

modified. 

Epperson,  O. 

Upon  rehearing  and  further  consideration  of  this  case, 
I  am  convinced  that  a  part  of  our  former  opinion,  ante. 
p.  112,  is  wrong.     This  is  an  action  to  redeem  from  i\ 
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mortgage  upon  land  ownod  by  plaintiff's  husband  and  oc- 
cupied as  a  homestead.  The  land  had  been  purchased  at 
judicial  sale  by  the  defendant  Southwick,  who  owned  and 
foreclosed  the  mortgage.  The  sale  had  been  confinned  and 
a  deed  issued  to  the  purchaser.  Plaintiff's  alleged  cause 
of  action  arose  prior  to  the  for(iclo«ure.  It  is  apparent 
that  to  recover  she  must  prove  that  she  had  not  been  served 
with  summons  and  had  not  appeared  in  the  foreclosure 
case.  The  evidence  bearing  upon  this  question  consisted 
of  the  sheriff's  return  of  the  summons  showing  personal 
service  and  his  own  testimony  in  support  thereof.  The 
plaintiff,  her  husband,  and  sister,  who  were  present  at  the 
time  of  the  service  of  the  pa[)ers,  testified  that  she  was 
served  only  with  noti(*e  of  the  application  for  the  appoint- 
ment of  a  receiver,  and  was  not  served  with  summons.  At 
the  same  time  and  in  the  presence  of  the  plaintiff  all  wit- 
nesses agree  that  both  notice  and  summons  were  served 
upon  the  plaintiff's  husband. 

The  error  in  our  former  opinion  is  the  application  to 
this  case  of  the  rule  announced  in  the  first  paragraph  of 
the  syllabus.  Similar  evidence  was  held  in  Wilson  v. 
Shipman,  34  Neb.  573,  insufficient  to  impeach  the  oflScer's 
return  to  a  court  of  inferior  jurisdiction.  The  sheriff 
went  to  the  home  of  the  parties  for  the  express  purpose  of 
serving  the  summons  and  the  notice  of  the  application  for 
a  receiver  upon  the  plaintiff  herein  and  her  husband.  It 
seems  improbable  that  he  would  serve  upon  the  plaintiff 
only  the  notice  of  the  application  for  receiver  and  make 
his  return  showing  the  service  of  the  summons  upon  her. 
He  had  the  opportunity  to  serve  it.  In  the  sumnmns,  both 
the  husband  and  wife  were  named  as  defendants.  We  fear 
that  it  would  be  a  dangerous  precedent  to  adhere  to  a  rule 
w^hich  would  permit  an  officer's  return  to  be  superseded  by 
such  evidence  as  this.  It  would  offer  an  opportunity  for 
the  practice  of  fraud  and  x)erjury,  and  the  due  administra- 
tion of  justice  might  be  considerably  hampered  by  dis- 
honest litigants,  who,  after  making  no  response  to  the 
process  of  the  court,  would  appear  collaterally  and  defeat 
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the  oflficer's  return.  However,  we  do  not  charge  such  mo 
tives  to  the  plaintiff,  but  the  circumstances  in  this  case 
strongly  corroborate  the  slieriff's  rt^turn.  Although  the 
lower  court  found  that  the  summons  in  the  foreclosure  suit 
was  not  served  upon  the  plaintiff  herein,  we  are  now  con- 
vinced that  the  evidence  in  support  of  such  finding  is  not 
clear  and  convincing.  Again,  it  appears  from  the  testi- 
mony of  the  plaintiff  that  at  the  time  of  the  service  of  the 
summons  and  the  notice  that  she  saw  and  read  the  sum- 
mons served  upon  her  husband.  She  had  received  notice 
of  the  application  for  the  appointment  of  a  receiver  in  the 
same  case.  Thus,  it  appears  that  she  received,  directly 
from  the  process  of  the  court,  actual  notice  of  the  pend- 
ency of  the  suit.  The  facts  relied  upon  by  the  plaintiff 
herein  should  have  been  pleaded  as  a  defense  to  the  fore- 
closure suit,  or  would  have  entitled  her  to  appear  therein 
and  enforce  her  rights  to  redeem.  She  should  have  made 
use  of  that  opportunity. 

We  therefore  recommend  that  the  former  opinion  be 
modified,  as  suggested,  and  that  the  judgment  of  the  dis- 
trict court  be  wholly  affirmed. 

DuPFiB  and  Goon,  CO.,  concur. 

By  the  Court :  For  the  reasons  above  given,  the  former 
opinion  in  this  case  is  modified,  as  suggested,  and  the  judg- 
ment of  the  district  court  is  aflSirmed. 

Judgment  accordingly. 
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Linus  E.  Southwick,  appellee,  v.  George  F.  Unangst 

bt  al.,  appellants. 

Filed  Noyeicbeb  21,  1907.    No.  14,941. 

Appeal  from  the  district  court  for  Logan  county :  Han- 
son M.  Grimes,  Judge.    Affirmed. 

H.  M.  Sullivan,  for  appellants. 
Hoagland  d  Hoagland,  contra. 

Epperson,  C. 

Defendants  appeal  from  an  order  overruling  the  motion 
of  the  defendant  George  Unangst  to  set  aside  a  judicial 
sale  and  a  confirmation  of  'such  sale.  The  clerk  certified 
that  the  record  here  presented  was  a  true  and  perfect 
transcript.  It  does  not  contain  a  copy  of  the  objections 
filed,  nor  is  there  a  bill  of  exceptions  presented.  No  reason 
is  given  for  setting  aside  the  sale,  except  that  the  notice 
of  sale  was  not  published  as  required  by  law,  and  this  ques- 
tion was  not  presented  to  the  lower  court. 

The  land  involved  herein  is  a  part  of  the  subject  matter 
of  another  action  between  some  of  the  same  parties. 
Unangst  v.  Southwick,  ante,  p.  112.  It  appears  that  appel- 
lants desire  and  believe  that  they  are  entitled  to  delay  the 
confirmation  until  the  other  action  is  disposed  of.  The 
other  action  is  between  Verona  Unangst  and  plaintiff 
herein,  and  is  to  redeem  the  land  in  controversy.  The  fact 
of  its  pendency  furnishes  no  reason  for  delaying  the  con- 
firmation upon  the  motion  of  George  T.  Unangst,  nor  does 
the  confirmation  of  the  sale  to  the  plaintiff  herein  prevent 
redemption  by  Verona  Unangst. 

We  recommend  that  the  judgment  of  the  lower  court  be 
affirmed. 

DuFFiE  and  Good,  CO.,  concur. 
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lu  re  Estate  of  Ncfkel. 

By  the  Court:    For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


In  be  Estate  of  William  Neokel. 

Elizabeth  Neckel,   Administratrix,  appellee,  v. 
Augusta  N.  Stearns,  appellant. 

Piled  Novembeb  21,  1907.    No.  14,983. 

Witnesses:  Competency.  Under  the  provisions  of  section  329  of  the 
code,  an  interested  party  may  testify  only,  to  such  conversations 
and  transactions  had  with  the  adverse  party's  decedent  as  were 
testified  to  by  some  witness  called  by  the  representative,  or  to 
such  facts  as  may  be  presented  in  the  preserved  testimony  of  the 
deceased. 

Appeal  from  the  district  court  for  Douglas  county: 
George  A.  Day,  Judge.    Affirmed. 

Weaver  d  Oilier^  for  appellant. 

E.  W.  Simeral  and  G.  W.  Haller,  contra, 

Epperson,  C. 

At  his  death,  and  for  five  months  previous  thereto,  the 
deceased,  William  Neckel,  resided  in  Omaha  with  his 
daughter,  the  appellant.  Four  days  prior  to  his  death,  a 
grandchild,  the  son  of  one  of  the  appellees,  a  boy  about 
eleven  years  of  age,  in  the  presence  of  his  aunt,  the  appel- 
lant found  $385  in  money  hidden  by  the  deceased  in  a 
house  in  which  he  had  previously  resided  for  a  number  of 
years.  The  boy  carried  the  money  to  his  grandfather. 
After  the  decedent's  death  the  appellant  handed  the  f385 
to  her  brother,  oiie  of  the  appellees,  and  asked  him  to  take 
care  of  it  for  her.  Thereafter  she  demanded  a  return  of  this 
money.  He  refused,  and  later  gave  the  money  to  the  ad- 
ministratrix of  his  father's  estate.    A  few  hours  before  the 
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father's  death  the  appellant  obtained  from  him  f214, 
which  she  later,  acting  upon  the  advice  of  counsel,  turne<l 
over  to  the  administratrix.  She  brings  this  action,  de- 
manding a  return  to  her  of  the  sum  of  the  two  items  re- 
ferred to  above.  She  alleges  that  for  several  years  prior 
to  his  death  the  deceased  collected  rent  from  several  houses 
l)elonging  to  her,  with  the  understanding  that  he  was  to 
use  what  he  needed  and  turn  over  the  remainder  to  her; 
that  the  sums  above  named  were  proceeds  from  this 
rental  which  was  not  used  by  deceased,  and  that  the  same 
was  turned' over  to  appellant  by  him. 

The  only  question  presented  by  appellant  is  that  the 
court  erred  in  striking  out  her  testimony  regarding  a  con- 
vei'sation  and  transaction  between  the  deceased  and  her- 
self.  Such  evidence  was  incompetent  under  the  provisions 
of  section  329  of  the  code,  unless  it  fell  within  the  excep- 
tion permitting  an  interested  party  to  testify  when  the 
representative  of  the  deceased  has  called  a  witness  who 
shall  have  testified  regarding  the  same.  The  executor  called 
the  boy  who  found  the  money,  and  he  testified  that  he  took 
the  money  to  the  deceased,  "and  said :  *What  do  you  think 
I  got?'  and  handed  him  the  money  and  he  stuck  it  in  his 
apron  quick.  He  groaned  and  said :  *  Where  did  you  find 
it?'  and  I  said:  *I  got  it  up  in  the  old  house,'  and  she 
(meaning  the  appellant)  gave  me  a  dollar."  In  rebuttal 
appellant  testified :  "Q.  State  what  was  first  said,  and  by 
whom,  about  the  boy  handing  him  the  money?  A.  He 
said:  'Why  did  you  let  the  boy  in  the  house?  This  was 
your  money  that  I  had  saved  out  of  the  rent.  I  did  not 
want  Will  to  know  it.'  "  Appellant  testified  that  this  state- 
ment of  the  deceased  was  made  in  the  presence  of  the  boy, 
and  follow'ing  the  statement  testified  to  by  him.  And  she 
further  said  that  a  few  hours  later  her  father  gave  her  the 
money.  Her  evidence  in  this  regard  was  stricken  from 
the  recor^l.  It  cannot  be  said  that  the  statements  testified 
to  bv  the  bov  constituted  a  conversation  or  transaction  be- 
tween  ai)i)ellant  and  deceased.  It  is  not  contradictory  to 
appellant's  contention  that  deceased  gave  her  the  money. 
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The  boy  testified  to  no  conversation  wherein  either  party 
said  anything  whatever  regarding  the  ownership  of  the 
money  or  relative  to  the. giving  of  the  money  by  the  de- 
ceased to  appellant.  He  testified  to  the  existence  of  the 
iu(mey  in  the  possession  and  control  of  the  deceased.  Her 
testimony  related  to  a  transaction  whereby  she  became 
the  owner  of  the  money.  The  boy  testified  to  no  such 
transaction,  and  the  only  information  we  have  that  such 
a  conversation  took  place  is  the  testimony  of  the  appel- 
lant. The  fact  that  the  conversation  or  transaction  relieil 
upon  immediately  followed  the  conversation  testified  to 
by  the  witness  called  by  the  administratrix  does  not  ren- 
der admissible  testimony  which  otherwise  would  be 
barred.  Appellant  was  competent  to  testify  to  the  trans- 
action and  conversation  mentioned  in  the  boy's  testimony, 
but  she  could  go  no  further.  Dickenson  v.  Columhns  titatc 
Bank,  71  Neb.  260.  The  court  did  not  err  in  striking  the 
testimony.  Neither  does  the  evidence  support  app(»llant's 
contention  regarding  the  f214,  and  we  recommend  that 
the  judgment  be  affirmed. 

DuPFiE  and  Good,  CC,  concur. 

By  the  Court:   For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


In  re  Estate  of  Christopher  O'Brien. 

Margaret  O'Brien,  Administratrix,  apim:llant,  v.   D. 
W.  Sperling,  Guardian,  appei.le?:. 

FiLKD  November  21,  1907.    No.  14,947. 

1.  Guardian  and  Ward:  Loans.  Section  27,  ch.  34,  Comp.  St.  1907,  re- 
quires a  guardian  to  apply  to  and  receive  from  the  county  court 
an  order  authorizing  him  to  loan  the  funds  of  his  ward.  If  he 
loans  his  ward's  funds  without  such  authority,  and  a  loss  ensues, 
he  is  liable  therefor. 
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2. :    The   personal   direction   and    supervision   of   the 

county  judge  in  making  loans  for  a  guardian  is  not  equivalent 
to  an  order  of  the  court  authorizitig  the  loans. 

8.  :  :  Annual  Refobts:  Appboval.    The  approval  by  the 

county  court,  without  notice  to  those  interested,  of  the  usual 
annual  reports  of  a  guardian,  wherein  he  reports  loans  of  his 
ward's  funds  without  an  order  of  the  court,  is  not  equivalent  to 
an  order  of  the  court  authorizing  the  guardian  to  make  such 
loans. 

Appeal  from  the  district  court  for  Dawes  county :  Wil- 
liam H.  Westover,  Judge.    Reversed  with  directions. 

Allen  O.  Fisher  andF.  O'Linn,  for  appellant. 
A.  W.  Critfis,  contra. 

Good,  C. 

This  is  an  appeal  involving  the  final  sottlenient  of  a  de- 
ceased guardian's  account  It  originated  in  the  county 
court  of  Dawes  county,  Nebraska.  Christopher  O'Brien 
was  the  guardian  of  two  minors.  Several  years  after  his 
appointment  he  died,  and  his  widow  was  appointed  ad- 
ministratrix of  his  estate.  D.  W.  Sperling  was  appointtni 
a«  guardian  of  said  minors  to  succeed  to  the  trust  of  the 
deceased  guardian  O'Brien.  At  the  instance  of  the  newly 
appointed  guardian,  the  administratrix  of  the  deceased 
guardian  was  cited  by  the  county  court  to  make  a  final  re- 
port on  behalf  of  the  deceased  guardian.  Such  a  rei)ort 
was  filed,  and  thereupon  exceptions  were  taken  to  certain 
items  of  credit  in  the  report.  Hearing  was  had  in  the 
county  court,  and  the  final  report  made  by  the  adminis- 
tratrix was  in  all  things  approved,  and  the  exceptions  were 
overruled.  Thereupon  the  new  guardian,  without  giving 
any  appeal  bond,  appealed  to  the  district  court.  There  the 
administratrix  of  the  deceased  guardian  moved  to  dismiss 
the  appeal,  because  no  undertaking  for  appeal  had  been 
given  by  the  guardian.  This  motion  was  overruled.  No 
new  pleadings  were  filed  in  the  district  court,  and  a  hear- 
ing was  had  in  the  district  court  upon  the  report  and  ex- 
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ceptions  that  had  been  filed  in  the  county  court.  The  dis 
trict  court  sustained  certain  of  the  exceptions  and  over- 
ruled others.  The  administratrix  of  Christopher  O'Brien, 
deceased,  appeals  to  this  court. 

The  first  contention  is  that  the  district  court  was  with- 
out jurisdiction,  because  the  guardian  appealing  from  th(» 
county  court  did  not  enter  into  an  appeal  undertaking,  and 
that  the  district  court  erred  in  refusing  to  dismiss  the  ap- 
peal for  the  failure  to  give  such  an  undertaking.  S(H*tion 
44,  ch.  20,  Comp.  St.  1905,  relating  to  appeals  from  thc^ 
county  court,  among  other  things,  provider  that  an  ex- 
ecutor, administrator,  guardian  or  guardian  ad  litem  shall 
not  be  required  to  enter  into  any  bond  in  order  to  enabh* 
him  to  appeal.  The  appeal  in  this  case  was  on  behalf  of 
the  estate  of  the  minor  wards,  and  the  guardian  was  ap- 
I)ealing  in  his  trust  capacity,  as  guardian,  and  under  this 
.•-•(Hrtion  of  the  statute  no  bond  was  required  in  order  to  per- 
mit him  to  appeal.  The  objections  that  the  district  court 
was  without  jurisdiction  and  that  it  erred  in  refusing  to 
dismiss  "the  appeal  are  without  merit. 

The  next  questicm,  and  the  principal  one  in  issue  in  the 
case,  arises  out  of  this  state  of  facts:  Christopher  O'Brien, 
the  first  guardian,  soon  after  his  appointment  received  a 
considerable  sum  of  money  for  his  wards.  Among  other 
investments  that  he  made  with  the  trust  funds  were  two 
loans  upon  real  property  in  the  city  of  Chadron.  One  was 
made  to  Shelton  for  |750,  and  the  other  to  Chapin  for 
f 500.  The  one  for  f 500  to  Chapin  was  secured  by  a  third 
mortgage  upon  hotel  property,  and  the  one  to  Shelton  for 
1750  was  secured 'by  a  first  mortgage  upon  a  building 
called  the  "Packing  House,''  but  there  seems  to  have  boen 
a  considerable  amount  of  unpaid  taxes  upon  this  property. 
No  formal  application  was  ever  made  to  the  county  court 
to  authorize  these  investments,  and  no  order  of  the  county 
court  was  ever  made  directing  or  authorizing  the  invest- 
ment of  the  trust  funds  in  these  mortgages.  All  the  mort- 
gages on  the  Chapin  property  were  foreclosed  in  one  action, 
but  the  property  failed  to  bring  sufficient  to  pay  more  than 
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the  first  mortji:a<?(%  and  tliere  was  a  total  loss  of  the  trust 
funds  loaned  upon  the  (hapin  i)roperty.  Interest  was 
paid  for  a  time  on  the  8heiton  mortj^jage,  but  the  mort- 
ji^agors  failing  to  make  further  payments,  O'Brien  procured 
a  conveyance  of  the  premises  to  him  as  guardian.  Several 
items  of  expense  for  insurance,  taxes  and  repairs  upon  this 
]iroperty  were  incurred,  all  of  which  items,  together  with 
said  loans,  were  in  the  credit  column  of  the  final  report  of 
the  guardianship  filed  by  the  administratrix  of  the  de- 
ceased guardian.  The  newly  appointed  guardian  made  ob- 
jection to  the  items  of  the  two  loans  above  mentioned  and 
of  the  expenses  incurred  for  taxes,  insurance  and  repairs 
upon  the  property  so  taken  over,  and  took  exceptions 
thereto.  The  district  court  disallowed  these  items  upon 
the  ground  that  the  loans  had  never  been  authorized  by  the 
county  court,  and  ordered  that  the  account  be  restated  so 
as  to  charge  the  former  guardian  in  said  account  with  each 
of  the  items  of  $750  and  $500  for  the  loans,  and  the  items 
of  expense,  aggregating  $107.36,  together  with  interest 
thereon. 

The  api^ellant  contends,  first,  that  no  order  of  the  county 
court  is  necessary  to  authorize  a  guardian  to  invest  trust 
funds,  that  it  is  only  necessai'y  that  he  should  act  wnth 
good  faith  and  prudence  in  making  investments,  and  that, 
if  a  loss  results  from  loans  thus  made,  without  fault  of  the 
guardian,  he  is  not  chargeable  with  such  loss;  secondly, 
that  the  county  judge  orally  and  personally  directed  and 
supervised  the  making  of  the  loans  in  question,  and  that 
the  guardian  reported  the  loans  in  his  annual  reports, 
which  were  approved  by  the  court,  and  that  these  acts  were 
equivalent  to  a  prior  order  of  the  county  court  to  make  the 
loans  in  question.  In  many  jurisdictions  it  has  been  held, 
in  the  absence  of  a  statute  requiring  it,  that  a  guardian  is 
not  required  to  apply  to  the  court  making  his  appointment 
for  authority  to  invest  funds,  and  that  he  will  be  protected 
if  he  acts  in  good  faith  and  exercises  that  caution  and  pru- 
dence that  is  usually  exercised  by  ordinarily  prudent  per- 
sons.  In  those  states  w^here  a  statute  requires  the  guard- 
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ian  to  apply  to  and  obtain  the  authority  of  the  court 
before  making  the  inve.stiuent,  it  has  been  held  that  the 
guardian  is  liable  for  a  loss  if  he  makes  the  investment 
without  proper  authority,  and  that  good  faith  and  care  and 
prudence  will  not  protect  him. 

Section  27,  ch.  34,  Comp.  St.  1907,  is  in  the  following 
language:  "The  courts  of  probate  in  their  respective 
counties,  on  the  application  of  a  guardian,  or  of  any 
person  interested  in  the  estate  of  any  wainl,  after  sucli 
notice  to  all  persons  interested  therein  as  the  court  shall 
direct,  may  authorize  or  require  the  guardian  to  sell  and 
transfer  any  stock  in  public  funds,  or  in  any  bank  or  cor- 
poration, or  any  other  personal  estate  or  effects  held  by 
him  as  guardian,  and  to  invest  the  procecnls  of  such  sale, 
and  also  any  other  moneys  in  his  hands,  in  real  estate  or 
in  anv  other  manner  that  shall  be  most  for  the  interest  of 
all  concerned  therein,  and  the  said  court  may  make  such 
further  orders  and  give  such  directions  as  the  case  may 
rc'iuire  for  managing,  investing,  and  disposing  of  the 
estate  and  effects  in  the  hands  of  the  guardian."  This 
section  of  the  statute*  was  before  this  court  for  construc- 
tion in  the  case  of  Haulrir  v.  Richards,  57  Neb.  794.  It 
wan  there  held  that  a  transfer  of  th(*  personal  i^roperty  of 
a  minor  by  a  guardian  must  be  authorized  or  directed-  by 
the  proper  court  of  probate.  In  that  case  a  guardian,  who 
held  a  note  and  mortgage  for  his  ward,  resigned  the 
guardianship,  retaining  the  note  and  mortgage,  and  de- 
livered to  his  successor  a  sum  of  money  in  lieu  of  the  note 
and  mortgage  as  a  consideration  therefor.  A  subsequent 
owner  of  the  land  mortgaged  paid  the  amount  of  the  mort- 
gage to  the  former  guardian,  but  ])revious  to  such  pay- 
ment had  caused  the  probate  records  to  be  searched  and 
found  that  no  order  had  been  made  authorizing  the  sale 
and  transfer  of  the  note  and  mortgage.  It  was  held,  in  an 
action  by  the  administrator  of  the  deceased  minor  to  fori*- 
close  the  mortgage,  that  the  foregoing  facts  constitutes!  no 
defense.  A  careful  examination  of  this  section  of  the 
statute,  above  quoted,  shows  that  it  applies  to  the  invest- 
12 
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I  inent  of  any  moneys  in  the  hands  of  the  guardian  in  real 

'  estate  or  in  any  other  manner  that  shall  be  most  for  the 

interest  of  all  concerned  therein^  If  it  is  necessary  for  a 
guardian  to  have  the  authority  of  the  probate  court  to 
make  a  valid  sale  or  transfer  of  any  of  the  personal  prop- 
erty of  his  ward,  then  it  would  seem,  under  this  section  of 
the  statute,  to  be  necessary  to  have  the  authority  of  the 
county  court  in  order  to  invest  the  funds  of  his  ward's 
estate. 

The  evidence  discloses  that  the  county  judge  advised 
and  acted  for  the  guardian  in  making  the  loans  in  con- 
troversy, that  he  made  the  abstracts  of  title  and  drew  the 
papers.  Appellant  contends  that  this  is  suflftcient  com- 
pliance with  the  statute.  It  is  apparent  that  the  action 
of  the  county  judge  in  advising  the  loans  was  based  upon 
his  own  knowledge  and  his  own  judgment  as  to  the  value 
of  the  property  and  the  desirability  of  the  loans,  and  pos- 
sibly might  have  been  influenced  by  the  fact  that  he  was 
receiving  compensation  for  performing  this  work.  Refer- 
ence to  the  section  of  the  statute  above  quoted  will  dis- 
close that  it  was  the  intention  of  the  legislature  that  there 
should  be  a  hearing  before  the  court  and  notice  given  to 
thQse  interested,  that  an  investigation  as  to  the  desirabil- 
ity of  the  proposed  loans  should  be  had  before  the  court, 
that  evidence  might  be  taken  upon  this  question  of  thase 
qualified  to  give  an  opinion,  and  that  the  court  after  hear- 
ing the  evidence  should  render  a  judicial  act  in  directing 
or  refusing  the  order  to  make  the  loans.  In  the  present 
instance,  the  county  judge  acted  as  a  broker  for  the 
guardian  and  did  not  act  in  a  judicial  capacity,  and  his 
personal  acts  in  advising  and  directing  the  loans  are  not 
equivalent  to  a  judicial  order.  A  county  judge  should  not 
counsel  or  advise  any  litigant  in  his  court  in  any  matter 
which  the  statute  commits  to  him  for  judicial  action. 

The  question  next  arises  as  to  whether  or  not  the  ap- 
proval by  the  court  of  the  annual  reports  of  the  guardian, 
in  which  were  disclosed  the  loans  in  controversy,  is  equiv- 
alent to  a  prior  authorization  by  the  court    It  appears 
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that  the  reports  filed  were  the  usual  aunual  reports  of  the 
guardian,  that  no  hearing  was  had  upon  such  reports,  that 
no  investigation  was  made,  and  that  no  notice  was  given 
to  any  one  interested  in  the  estate  of  the  filing  of  the  re- 
ports or  the  approval  thereof  by  the  court.  We  do  not 
wish  to  be  understood  as  holding  that  the  court  might  not, 
upon  a  proper  application  and  hearing  thereon  after  due 
notice,  make  such  an  order  as  would  be  equivalent  to  a 
prior  authorization.  But,  so  far  as  appears  in  this  case, 
the  approval  of  these  reports  was  ex  parte.  It  has  been 
held  by  this  court  in  Bachelor  v.  Schmela^  49  Neb.  37,  that 
a  substantial  difference  exists  between  the  final  settlement 
of  the  accounts  of  an  executor,  administrator  or  guardian 
and  those  made  aijtnually  or  at  stated  periods.  A  final 
settlement  is  made  pursuant  to  notice  to  persons  inter- 
ested in  the  estate,  is  in  the  nature  of  a  judgment,  and  is 
conclusive  as  to  ajl  matters  included  therein  until  re- 
versed or  set  aside  in  a  direct  proceeding,  or  impeached  on 
account  of  fraud.  But  an  interlocutory,  ex  parte  account- 
ing is  subject  to  re-examination  so  long  as  the  administra- 
tor's accounts  remain  unsettled.  The  approval  of  the 
guardian's  report  was,  therefore,  not  equivalent  to  a  prior 
authorization. 

The  action  of  the  district  couil;  in  ordering  the  guard- 
ian's account  surcharged  with  the  amount^  of  the  loans 
should  be  affirmed.  But  we  think  that  complete  justice 
requires  that  the  guardian's  account  should  be  surcharged 
with  the  items  of  the  two  loans,  together  with  interest 
thereon  from  the  time  they  were  made  at  7  per  cent,  per 
annum,  and  his  account  should  be  surcharged  with  the 
items  of  expense  for  taxes,  insurance  and  repairs  upon  the 
property,  together  with  interest  thereon  at  the  rate  of  7 
per  cent,  per  annum  from  the  date  of  each  item.  Upon 
the  other  hand,  it  appears  from  the  record  that  the  guard- 
ian collected  some  interest  upon  these  loans  and  some 
rents  from  the  property,  with  which  he  is  charged  in  the 
account.  Prom  an  examination  of  the  re(*ord  we  are  un- 
able to  ascertain  the  exact  amount  of  these  items.    He  is 
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entitled  to  have  the  present  account  credited  with  the 
amount  of  these  items.  It  would  be  neither  eciuitable  nor 
just  that  the  estate  of  the  minors  should  hold  the  guardian 
liable  for  the  amount  of  these  loans  and  the  interest 
thereon,  and  at  the  same  time  retain  any  of  the  benefits 
arising  from  these  loans. 

We  recommend  that  the  cause  be  remanded  to  the  dis- 
trict court,  with  directions  to  ascertain  the  amount  of  the 
items  of  rent  and  interest,  with  which  the  guardian  stands 
charged  in  the  account,  and  to  enter  judgment  in  conform- 
ity with  the  views  herein  expressed. 

DUPFIE  and  EppiJuson,  CC,  concur. 

By  the  Court:  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  of  tlie  district  court  is  reversed  and 
the  cause  renmnded,  with  directions  to  the  district  court 
to  ascertain  the  amount  of  the  items  of  interest  and  rents 
and  to  enter  judgment  in  conformity  with  this  opinion. 

Reversed. 


Thomas  E.  Haurigan,  appellee,  v.  Chigago  &  North- 
western Railway  Company,  appellant.* 

Fn.ED  November  21,  1907.    No.  14,948. 

1.  Pleading:  CJonstbuction.     A  petition  which  seeks   a  recovery  for 

several  breaches  of  one  contract  states  but  one  cause  of  action, 
and  is  not  subject  to  a  motion  to  separately  state  and  number. 

2.  Carriers:  Discrimination:  Mistake.     Section  10009,  Ann.  St,  does 

not  render  void  a  contract  between  a  railroad  company  aitid  a 
shipper  to  transport  merchandise  for  less  than  the  usual  and 
regular  freight  rate,  where  such  rate  has  been  agreed  to  by  mis- 
take of  the  railroad  company  without  intending  any  discrimina- 
tion against  other  shippers.  Where  such  contract  had  been 
entered  into  and  the  freight  transported  in  pursuance  thereof,  if 
the  railroad  company  compels  the  payment  of  freight  charges  in 
excess  of  the  contract  rate,  such  excess  may  be  recovered  by  the 
shipper. 

*  Rehearing  allowed.     See  opinion,  p.  189,  post. 


Vol.80]  SEPTEMBER  TERM,  1907.  KJ;! 


Uauriguii  V.  Chicago  &  X.  W.  R.  Co. 


3.  Appeal:  Evidence:  Harmless  Error.    Rulings  on  the  admission  of 
evidence  examined,  and  held  not  to  be  prejudicially  erroneous. 

Appeal  from  the  district  court  for  Dodge  county :  Con- 
UAI)  UOLLENBECK,  JuDGE.     Affii'med, 

B,  T.  White,  V.  C.  Wright  and  B,  E.  Dunham,  fop  ap- 
pellant. 

Orant  O.  Martin  and  R.  J.  Stinson,  contra. 

.  Good,  C. 

Plaintiff  brought  this  action  against  the  defendant  to 
recover  damages  for  a  breach  of  contract.  From  a  judg- 
ment in  favor  of  the  plaintiff  the  defendant  appeals. 

Plaintiff's  cause  of  action  grows  out  of  the  shipment  of 
a  car-load  of  sweet  potatoes  from  Fremont  to  Hastings. 
He  alleges  in  his  petition  that  he  made  an  oral  figreement 
with  the  defendant  to  transport  a  car  of  potatoes  from 
Fremont  to  York  by  way  of  David  City,  with  a  stop-over 
privilege  at  the  latter  city,  for  which  he  was  to  pay  the 
sum  of  |24  freight  and  $5  for  the  privilege  of  stopping  at 
David  City  to  unload  a  portion  of  the  potatoes;  that  tli(» 
defendant  wrongfully  billed  the  car  to  David  City,  instead 
of  to  York;  that  at  David  City  he  was  compelled  to  pay 
the  sum  of  |24  before  being  permitted  to  open  the  car  and 
unload  a  portion  of  the  potatoes,  and  was  informed  that  Ik* 
would  have  to  pay  the  additional  sum  of  f 24  to  transport 
the  remainder  of  the  potatoes  to  York.  The  agent  of  the 
defendant  further  advised  the  plaintiff  that  the  rate  to 
Hastings  was  the  same  ba  to  York,  and  that  Hastings, 
being  a  larger  city,  would  be  a  more  desirable  market  for 
the  potatoes.  Thereupon  the  plaintiff  consented  to  have 
the  car  rebilled  to  Hastings,  instead  of  to  York.  By  an 
error  of  the  defendant's  agent  the  potatoes  were  sent  to 
York,  instead  of  to  Hastings,  and,  when  plaintiff  reached 
Hastings  some  days  later,  he  ascertained,  upon  inquiry 
from  the  defendant's  agent,  that  the  car  had  not  arrived. 
Some  delay  occurred  before  the  potatoes  could  be  for- 
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warded  to  Hastings.     When  they  reached  Hastings,  the 
plaintiff  was  compelled  to  pay,  as  freight,  the  sum  of  |37.50 
before  being  permitted  to  enter  the  car  to  receive  them. 
The  plaintiff  also  avers  that  he  had  cleated  the  end  doors 
of  the  car  so  as  to  hold  them  open  for  the  purpose  of  per- 
mitting air  to  circulate  through  the  car -and  thereby  pre- 
venl  the  potatoes  from  heating  and  spoiling,  and  that  the 
defendant,  its  agents  or  employees,  wrongfully  closed  the 
end  doors  of  the  car  so  that  no  air  could  circulate  through 
it,  and  that,  by  reason  of  the  wrongful  clasing  of  the  doors 
and  the  wrongful  and  negligent  delay  in  the  transportation 
of  the  jjotatoes  to  Hastings,  the  potatoes  became  heated, 
damaged  and  spoiled.     Defendant  first  moved  to  require 
tlie  plaintiff  to  separately  state  and  number  his  causes  of 
action.     This  motion  was  overruled.     Thereafter  the  de- 
fendant answered,  admitting  that  it  collected  the  charges 
for  freight,  as  alleged  by  plaintiff,  and  averred  that  the 
charges  for  freight  collected  were  the  rates  and  charges  in 
for(!e  and  effect  at  the  time  when  the  said  consignment  of 
l)otatoes  was  shipped,  and  that  they  were  the  regular  rat*^ 
and  charges  then  demanded  and  collected  by  the  defendant 
from  all  persons  and  the  public  generally  for  like  and  con- 
t(*mporaneous  service,  and  that  the  arrangement  and  agree- 
ment between  the  agent  of  the  defendant  and  the  plaintiff 
for  the  transportation  of  the  said  car  of  potatoes  for  a  less 
sum  was  unlawful,  void  and  unenforceable  under  the  laws 
of  the  state,  as  constituting  an  unjust  discrimination  in 
favor  of  the  plaintiff,  and  alleged  that  the  injuries  and 
damages  sustained  were  due  to  the  inherent  nature  and 
tendency  of  the  potatoes  to  rot  and  decay,  and  to  the  neg- 
ligent acts  of  the  plaintiff,  and  not  to  any  fault  or  negli- 
gence of  the  defendant,  and  denied  all  the  other  allegations 
of  the  petition. 

The  first  assignment  of  error  relates  to  the  overruling 
of  the  defendant's  motion  to  require  the  plaintiff  to  sepa- 
rately state  and  number  his  causes  of  action.  Whether 
this  was  error  depends  upon  whether  more  than  one  cause 
of  action  is  set  forth  in  the  petition.   An  examination  of 
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the  all(»gatioiis  convinces  us  that  the  damages  souja^ht  to 
be  recovered  arise  out  of  a  single  contract,  and  that  all 
the  acts  complained  of  are  breaches  of  that  contract.  It 
is  true  that  the  original  contract  provided  for  the  trans- 
l>ortation  of  the  potatoes  to  York,  with  a  stop-over  privi- 
lege at  David  CMty,  but  by  mutual  consent  the  original 
contract  was  changed  so  as  to  make  the  city  of  Hastings 
the  final  destination,  instead  of  York.  The  contract  pro- 
vided for  the  transportation  for  a  specified  sum  to  the  city 
of  York.  The  agent  of  the  defendant  at  David  City 
informed  the  plaintiff  that  the  rate  to  Hastings  would  be 
the  same  as  to  York,  so  that  by  mutual  consent  the  con- 
tract was  modified  and  changed  to  make  Hastings  the  final 
destination.  As  we  view  it,  it  is  the  same  as  if  the  contract 
had  originally  been  made  at  Fremont  to  ship  the  potatoes 
to  Hastings,  with  a  stop-over  privilege  at  David  City. 
The  law  imposes  upon  the  defendant  the  duty  of  trans- 
porting freight  without  unnecessary  delay  and  to  use  due 
care  to  transport  it  safely.  Tliis  duty  and  obligation  im- 
posed by  law  became  and  was  a  part  of  the  contract  This 
court  has  held  in  the  case  of  Denman  v.  Chicago,  B.  &  Q. 
R.  Go,,  52  Neb.  140,  that  an  action  for  damages  occasioned 
by  delay  in  shipping  freight  may  be  grounded  on  the  con- 
tract. The  same  would  undoubtedly  be  true  of  an  action 
to  recover  damages  for  negligent  handling  and  caring  for 
the  merchandise  while  being  transported.  All  of  the  dam- 
ages sought  to  be  recovered  arise  from  the  breach  of  the 
one  contract,  and  constitute  but  separate  items  of  one 
cause  of  action.  We  think  the  rule  of  law  applicable  to 
the  case  is  set  forth  in  Bliss,  Code  Pleading  (2d  ed.),  sec. 
118,  as  follows:  "It  is  a  rule  that  a  cause  of  action — as,  one 
springing  from  a  single  contract — cannot  be  so  split  as  to 
authorize  more  than  one  action ;  and  the  same  rule  would 
make  it  improper  to  so  divide  a  single  cause  of  action,  by 
separate  statements  in  one  complaint,  as  to  show  more 
than  one  cause  of  action.  ♦  ♦  ♦  ^All  damages  arising  from 
a  single  wrong,  though  at  different  times,  make  but  one 
cause  of  action;  and  all  debts  and  demands  already  due 
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by  the  same  contract  make  one  entire  cause  of  action.'" 
The  rule  is  thus  stated  in  Maxwell,  Code  Pleading,  p.  256 : 
"When  the  causes  of  action  all  grow  out  of  and  are  a  part 
of  the  same  wrong,  they  are  but  separate  items  of  damage, 
and  not  different  causes  of  action..  Thus,  where  sheep 
were  sold  upon  the  representation  and  warranty  that  they 
were  sound,  but  were  in  fact  all  affected  with  the  hoof-rot, 
but  the  plaintiff,  relying  upon  the  defendant's  representa- 
tions and  warranty,  turned  the  sheep  so  purchased  into 
his  field  with  a  large  number  of  other  sheep,  whereby  they 
became  diseased,  and  the  pasture  injured,  it  was  held  that 
there  was  but  one  cause  of  action,  although  there  were  a 
number  of  items  of  damage" — citing  the  case  of  Wilcox 
V.  McCoy ,  21  Ohio  St.  655.  The  motion  to  separately  state 
and  number  was  properly  overruled. 

The  second  ground  urged  for  a  reversal  of  the  case  is 
that  the  rate  agreed  upon  for  the  shipping  of  the  car  of 
potatoes  was  less  than  the  regular  rate  charged  to  the 
public,  and  the  contract  was  therefore,  under  the  statutes 
of  Nebraska,  void,  and  no  action  for  the  breach  thereof 
could  be  maintained.  Section  10009,  Ann.  St.,  among 
other  things,  provides:  "No  railroad  company  within  this 
state  shall  ♦  ♦  ♦  directly  or  indirectly  charge  to  or 
receive  from  any  person  or  persons,  or  association  or  cor- 
poration any  greater  or  less  sum,  compensation,  or  reward 
than  is  charged  to  or  received  from  any  other  person  or 
persons,  association  or  corporation  for  like -and  contem- 
poraneous service  in  the  receiving,  transporting,  storing, 
delivering  or  handling  of  freights."  Section  10010  pro- 
vides that  any  railroad  company,  officer  or  agent  wilfully 
violating  any  of  the  provisions  of  this  act  shall  be  liable  to 
the  party  injured  for  all  damages  sustained,  and  also  be 
liable  to  a  severe  penalty  for  the  violation  of  the  law.  The 
defendant  contends  that  section  10009  makes  it  unlawful 
for  the  railroad  company  to  transport  freight  for  a  less  sum 
than  the  regular  rates  charged  to  the  public  generally,  and 
that  any  contract  so  to  do  is  absolutely  void.  There  are 
many  eminent  and  respectable  authorities  that  hold  to  this 
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doctrine  and  have  so  construed  statutes  very  similar  to  our 
own.    The  doctrine  is  not  without  sound  reason  to  support 
it.    Upon  the  other  hand,  there  are  stronji;  reasons  to  hold 
the  railroad  company  to  its  contract  as  made.    Our  stat- 
utes do  not  require  that  the  railroad  company  shall  publish 
its  tariff  sheets,  and,  even  if  they  did  so,  the  classifications 
of  freight  are  so  numerous  and  complex  that  the  ordinary 
and  occasional  shipper  will  be  unable  to  ascertain  the 
freight  rate  upon  any  commodity,  except  by  applying  to 
the  company  or  its  agents  for  information.     If  one  con- 
templates a  shipment  of  merchandise  and  applies  to  and 
receives  from  the  railroad  company  information  as  to  the 
rate,  he  then  has  his  opportunity  to  elect  whether  he  will 
ship  or  not.    To  say  that  a  railroad  company  may,  by  mis- 
take or  inadvertence,  quote  a  less  rate  than  the  usual  or 
regular  rate,  and  thereby  induce  a  person  to  ship  nu^r- 
chandise,  and  then  to  permit  the  railroad  company,  after 
the  shipper  has  been  placed  in  a  position  where  he  cannot 
retrace  his  steps,  to  collect  the  usual  or  greater  rate,  would 
be  to  cause  the  innocent  to  suffer  injury  for  the  negligi^it 
or  wrongful  act  of  the  company,  and  to  permit  the  com- 
pany to  profit  by  its  own  misconduct.     If  the  railroa<l 
company,  by  negligence  or  mistake,  may  induce  one  to  sliij) 
goods  and  merchandise  by  quoting  him  a  less  rate  than  the 
regular  rate,  and  then  collect  the  full  rate,  we  see  no 
reason  why  it  might  not  wilfully  and  intentionally  quote 
a  lower  rate  for  the  purpose  of  securing  the  shipment,  and 
then  exact  the  regular  rate.    We  do  not  think  it  is  sound 
policy  to  permit  the  innocent  to  be  thus  lured  to  their 
injury  and  possible  financial  ruin  by  such  methods.     We 
think  the  rule  is  that,  where,  by  mistake  or  inadverten(*o, 
the  company  has  induced  a  person  to  ship  goods  by  quoting 
a  less  rate  than  the  regular  rate,  it  should  be  held  liabh* 
for  the  consequences.  The  object  of  the  statute  was  to  pre- 
vent discrimination.    Under  the  law  no  penalty  attaches 
to  the  railroad  company  unless  the  violation  was  wilful. 
The  loss  for  the  fault  or  mistake  of  the  company  should  be 
yifiited  upon  it,  and  not  upon  the  innocent  party.     The 
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view  here  expressed  finds  support  in  the  case  of  Missouri 
P.  R,  Go.  V.  Crowell  Lumber  &  Grain  Co.,  51  Neb.  293, 
Illinois  C.  R.  Go.  v.  Seitz,  214  111.  350,  and  2  Hutchinson, 
Carriers  (3d  ed.),  sec.  594.  In  the  latter  authority,  com- 
menting on  the  last  case  cited,  it  is  said :  "This  rule  is  at 
variance  with  the  decisions  under  the  interstate  commerce 
act,  but  it  is  more  in  accordance  with  justice  and  reason, 
and  does  not  make  the  state  acts  swords  of  offense  against 
the  shipper  as  is  the  interstate  commerce  act  in  that  re- 
spect." In  Bayles  v.  Kansas  P.  R.  Go.,  13  Colo.  181, 22  Pac. 
341,  it  was  hold,  under  a  constitutional  provision  forbid- 
ding "undue  or  unreasonable  discrimination"  by  railroad 
companies  in  freight  charges,  a  contract  by  a  railroad  com- 
pany to  carry  freight  at  a  rate  less  than  its  published  sched- 
ule is  not  void  as  being  unjust  discrimination  and  against 
public  policy  in  the  absence  of  evidence  that  such  special 
rate  is  an  exclusive  privilege.  We  think  it  was, the  evident 
intention  of  the  legislature,  by  the  enactment  of  the  statutes 
referred  to,  to  prevent  a  railroad  company  from  making 
unjust  discriminations,  and  that  it  was  not  the  legislative 
intent  or  purpose  to  permit  a  railroad  company  to  quote 
a  lower  rate  than  the  usual  or  regular  rate,  and  thereby 
induce  a  person  to  ship  freight^  and  then  use  the  statute 
as  an  instrument  to  enable  it  to  collect  a  greater  rate.  It 
was  not  the  intention  of  the  legislature  to  permit  a  rail- 
road company,  by  its  n^ligent  and  wrongful  acts,  to 
injure  another  to  its  own  profit.  We  are  of  the  opinion 
that  the  plaintiff,  notwithstanding  the  statute,  was  en- 
titled to  recover  the  freight  charges  paid  in  excess  of  the 

contract  rate. 

Appellant  contends  that  there  was  error  in  the  admis- 
sion of  certain  evidence  as  to  the  amount  of  damages  su^ 
tained.  The  plaintiff  was  permitted  to  answer  the  follow- 
ing question:  "Q.  Now,  taking  all  these  matters  into 
consideration,  you  may  state  what  the  difference  in  the 
value  of  the  potatoes  would  be  if  they  had  arrived  in  Hast- 
ings in  good  condition.  A.  f  250.^'  It  will  not  be  contended 
that  the  admission  of  this  evidence  was  not  erroneonSi  but, 
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in  view  of  the  fact  that  counsel  for  the  defendant  had 
previously  examined  the  plaintiff  upon  his  competency  to 
testify,  and  had  brought  forth  from  him  the  fact  that  from 
130  to  150  bushels  of  potatoes  were  spoiled,  and  that  their 
market  value  was  J1.50  a  bushel,  which  was  not  contra- 
dicted, and,  in  view  of  the  fact  that  the  total  amount  of 
recovery,  including  the  excessive  freight  charges,  was  |59, 
it  cannot  be  said  that  the  admission  of  this  evidence 
wrought  any  prejudice  to  the  defendant. 

Appellant  also  contends  that  there  was  no  competent 
proof  that  the  end  dooi^s  of  the  car  were  closed  by. the 
defendant  or  its  employees.  The  undisputed  evidence 
shows  that  the  doors  were  cleated  open  by  tlie  plaintiff 
before  the  car  left  David  City,  and  that  the  doors  were 
closed  and  fastened  when  he  first  saw  the  car  in  Hastings. 
During  the  interim  the  car  had  been  in  the  control  of  the 
defendant  and  its  employees,  and  it  was  responsible  for 
the  proper  care  of  the  car  and  care  of  the  merchandise 
therein.  We  do  not  think  other  evidence  upon  this  point 
was  required  of  the  plaintiff. 

We  find  no  reversible  error  in  the  record,  and  recom- 
mend that  the  judgment  of  the  district  court  be  affirmed. 

DuFPiB  and  Epperson,  CC,  concur. 

By  the  Court:  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 

The  following  opinion  on  rehearing  was  filed  June  26, 
1908.    A  farmed  on  condition: 

1.  Carriers:  Discrimination:  Mistake.    Under  section  10009,  Ann.  St., 

a  contract  between  a  railroad  company  and  a  shipper  to  trans- 
port merchandise  for  a  less  rate  than  that  usually  and  regularly 
charged  to  others  for  similar  and  contemporaneous  service  is 
Yold,  even  though  such  rate  was  agreed  to  by  mistake;  and  an 
action  will  not  He  against  the  carrier  for  a  breach  of  the  con- 
tract, if  it  exacts  the  regular  rate.     . 

2.  Cases  Disapproved.    The  second  paragraph  of  the  syllabus  in  this 

case,  ante,  p.  132,  overruled,  and  the  holding  in  Missouri  P.  B.  Co. 
V.  Crowell  Lumher  d  Chrain  Co,,  51  Neb.  298,  disapproved. 
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Good,  0. 

This  is  a  rehearing  of  the  case  reported  ante,  p.  132.  A 
statement  of  the  facts  will  be  found  in  the  former  opin- 
ion. The  rehearing  was  sought  and  granted  upon  the 
propositions  laid  down  in  the  second  paragraph  of  the 
syllabus  to  that  opinion.  It  was  there  held  that  section 
10009,  Ann.  St.,  did  not  render  void  a  contract  between 
a  railroad  company  and  a  shipper  to  transport  merchan- 
dise for  less  than  the  usual  and  r^ular  freight  rate,  where 
such  rate  has  been  agreed  to  by  mistake  of  the  company 
without  intending  any  discrimination  against  other  ship- 
pers. It  was  also  held  that,  where  such  contract  was  made 
and  freight  transported  pursuant  thereto,  if  the  railroad 
company  compelled  payment  of  freight  chaises  in  excess 
of  the  contract  rate,  such  excess  could  be  recovered  by  the 
shipper  in  an  action  for  breach  of  the  contract.  Section 
10009,  Ann.  St.,  so  far  as  the  same  is  material  to  a  con- 
sideration of  this  case,  is  as  follows:  "No  railroad  com- 
pany within  this  state  shall  ♦  ♦  ♦  directly  or  indi- 
rectly charge  to  or  receive  from  any  person  or  persons,  or 
association  or  corporation  any  greater  or  less  sum,  com- 
pensation, or  reward  than  is  charged  to  or  received  from 
any  other  person  or  persons,  association  or  corporation 
for  like  and  contemporaneous  service  in  the  receiving, 
transporting,  storing,  delivering  or  haniiling  of  freights.'' 
Section  10010,  Ann.  St.,  provides  severe  penalties  for 
any  railroad  that  shall  violate  any  of  the  provisions  of 
the  act,  and  makes  it  liable  to  the  party  injured  for  all 
damages  sustained.  In  the  present  case  the  rate  was 
fixed  by  inadvertence  and  mistake  at  a  less  rate  than  the 
regular  charges  made  to  other  persons  and  to  the  public 
for  like  and  contemporaneous  services.  But  the  mistake 
was  discovered  by  the  railroad  company  before  the 
charges  were  collected,  and  it  then  exacted  the  full  reg- 
ular rate  before  it  would  deliver  the  freight  to  the  con- 
signee. The  action  was  to  recover  for  a  breach  of  the 
contract.    In  the  former  opinion  it  was  held  that,  because 
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the  contract  was  entered  into  by  mistake,  and  because 
there  was  no  intent  or  purpose  to  discriminate,  the  con- 
tract was  not  void  as  being  in  conflict  with  the  provisions 
of  the  statute  above  quoted,  and  that  the  shipper  in  such 
an  action  could  recover  any  excess  of  the  contract  rate 
Avhich  was  collected  by  the  railroad  company.  ^ 

It  is  a  familiar  rule  of  statutory  construction  that  the 
court  should  consider  the  evil  sought  to  be  prevented,  and 
ascertain  and  give  effect  to  the  legislative  intent.  There 
can  be  no  doubt  that  the  evil  aimed  at  by  this  legislation 
was  the  unfair  and  unjust  preference  and  advantage 
which  accrued  to  favored  shippers  by  rebates  and  freight 
rates  lower  than  those,  given  to  other  shippers.  The  pur- 
pose of  this  legislation  was  to  put  a  stop  to  and  make 
unlawful  any  discrimination  in  freight  rates.  The  legis- 
lature evidently  deemed  it  wise  to  prohibit  any  discrim- 
ination, and  to  say  that  all  shippers  shall  be  placed  upon 
an  absolute  equality  so  far  as  freight  rafes  are  concerned. 
The  statute  provides  that  the  railroad  company  shall  not 
be  permitted  to  receive  from  any  person  or  persons  a 
greater  or  less  sum  than  is  received  from  other  persons. 
If  the  railroad  company,  after  discovering  the  mist^ake, 
had  received  only  the  contract  rate,  which  was  less  than 
the  usual  and  regular  rate  charged  to  the  public  gen- 
erally and  to  other  persons  for  like  and  contemporaneous 
service,  it  would  have  done  so  knowingly  and  wilfully, 
and  it  would  thereby  have  rendered  itself  liable  to  the 
penalties  provided  by  section  10010,  supra.  This  pro- 
vision and  the  effect  thereof  were  overlooked  in  the 
former  opinion.  The  result  of  that  holding  would  be  to 
require  the  railroad  company  to  wilfully  violate  the 
statute  and  render  itself  liable  to  the  penalties  therein 
provided. 

The  provisions  of  section  10009,  above  quoted,  are 
very  similar  to  the  provisions  of  the  second  section  of  the 
interstate  commerce  act  as  it  originally  existed,  and  as 
Jimended  by  the  Hepburn  act  of  June,  1906.  That  section 
has  frequently  been  before  the  federal  and  state  courts. 
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for  interpretation.  Construing  that  act,  the  supreme 
court  of  Kansas,  in  the  case  of  Chicago^  R.  L  &  P.  R,  Co. 
V.  Hubbellj  54  Kan.  232,  said:  "The  sole  question  to  be 
considered  in  this  case  is  whether  the  plaintiff,  having 
obtained,  through  a  mistake  of  a  clerk  of  the  St.  Joseph, 
St.  Louis  &  Santa  Fe  Company,  a  rate  on  shipments  of 
coal  fl  a  ton  below  the  customary  rate,  can  enforce  a 
contract  giving  him  such  special  rate  against  the  plaintiff 
in  error,  which  received  and  transported  the  coal,  and 
paid  to  the  connecting  company  its  charges  without  no- 
tice of  any  special  agreement.  ♦  ♦  ♦  The  claim  of  the 
plaintiff  below  rested  solely  on  his  special  contract,  and 
he  now  urges  that  he  will  be  subjected  to  a  financial  loss 
by  this  operation  if  his  special  contract  is  not  enforced. 
He  also  urges  that,  having  been  induced  to  make  the  ship- 
ment by  the  agent  of  the  railroad  company,  if  the  rate 
quoted  him  was  a  mistake,  the  company  rather  than  he 
should  suffer  for  it.  *  *  *  We  think  the  question  as 
to  whether  or  not  the  plaintiff  knew  of  the  existence  of  the 
joint  tariff  at  the  tiiiie  he  shipped  the  coal  is  wholly  un- 
important. There  wa*s  an  established  rate  governing  all 
shipments.  ♦  ♦  ♦  Under  the  act  of  congress,  all  con- 
tracts discriminating  either  against  or  in  favor  of  any 
shipper  are  unlawful,  and  the  persons  making  such  con- 
tracts on  behalf  of  the  corporation  are  liable  to  punish- 
ment. It  was  the  plaintiff  who  was  seeking  to  enforce 
the  unlawful  contract.  ♦  ♦  ♦  The  contract,  being  in 
violation  of  the  express  provisions  of  the  law,  was  utterly 
void  between  the  immediate  parties  to  it."  In  8t  Louis 
d  S.  F.  R,  Co.  V.  Osfrander,  66  Ark.  567,  52  S.  W.  435,  it 
was  held  that,  where  a  lower  rate  than  the  published  rate 
was  quoted  by  a  railway  company,  the  contract  was  il- 
legal and  could  not  bind  the  companv  whose  agent  made 
the  rate,  and  that  it  is  immaterial  whether  the  rate  was 
made  knowingly  or  not.  It  was  there  intimated  that,  if 
any  action  at  all  existed,  it  was  against  the  company  for 
wrongfully  misrepresenting  the  rate.  In  the  case  of 
Savannah,  F.  d   W.  R.   Co.  v.   Bundick,  21   S.   E.   995 
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(94  Ga.  775),  it  is  said:  "Inasmuch  as  tlie  interstate 
commerce  act  prohibits  not  only  contracting  for,  but  also 
collecting,  a  less  rate  of  freight  on  interstate  shipments, 
*  *  *  a  common  carrier  *  *  *  is  not  preclu<l(»(l 
from  collecting  from  a  shipper  the  full  schedule  rate  be- 
cause, by  mistake,  a  less  rate  was  named  to  him  by  the 
carrier  at  the  point  of  shipment,  and  also  inserted  in  a 
bill  of  lading  signed  both  by  the  carrier  and  the  shipper, 
no  fraud  or  wilful  deception  having  been  practiced  or  at- 
tempted. On  discovery  of  the  mistake,  after  the  ship- 
ment, but  in  time  to  correct  it  at  the  point  of  destination, 
it  may  there  be  corrected  by  tlie  exaction  of  the  full 
schedule  rate."  In  this  case  the  court  further  said :  "It 
makes  no  difference  whether  Bundick  was  or  was  not 
ignorant  that  the  rate  named  to  him  was  an  unlawful 
one.  Under  no  circumstances  would  he  be  entitled  to  the 
benefit  of  a  rate  which  was  denied  to  other  customers.  To 
80  hold  would  be  in  the  very  teeth  of  the  statute,  and 
would  utterly  defeat  its  purpose  to  prevent  jusj:  such  dis- 
crimination." Other  cases  announcing  practically  the 
same  doctrine  are  the  following:  Missouri,  K.  &  T,  R,  Co, 
V.  Bowles,  1  Ind.  Ter.  250,  40  S.  W.  899;  Southern  R.  Go. 
V.  Harrison,  119  Ala.  539,  24  So.  552;  Houston  d  T.  G.  R. 
Go.  V.  Dumas,  43  S.  W.  (Tex.  Civ.  App.)  609;  Bullard  v. 
Northern  P.  R.  Go,,  10  ilont.  168 ;  Kizer  v.  Texarkana  & 
Ft.  S.  R.  Go.,  66  Ark.  348,  50  S.  W.  871;  Myar  v.  St 
Louis  S.  W.  R.  Go.,  71  Ark.  552,  76  S.  W.  557;  Southern 
R.  Go.  V.  Wilcox  d  De  Jarnette,  99  Va.  394,  39  S.  E.  144 ; 
Ward  V.  Missouri  P.  R.  Go.,  158  Mo.  226,  58  S.  W.  28. 
The  United  States  supreme  court  has  also  taken  a  similar 
view  of  the  interstate  commerce  act,  in  the  case  of  Texa^i 
d  P.  R.  Go.  V.  Mugg,  202  U.  S.  242.  It  was  there  held 
that  a  common  carrier  may  exact  the  regular  rate  for  an 
interstate  shipment,  although  a  lower  rate  was  quoted 
by  the  carrier  to  the  shipper,  who  shipped  under  the  lower 
rate  so  quoted.  This  doctrine  was  reaffirmed  in  Texa^  d 
P.  R.  Go.  V.  Abilene  Gotton  Oil  Go.,  204  U.  S.  426,  and 
Texas  d  P.  B.  Go.  v.  Gisco  Oil  Mill,  204  U.  S.  449. 
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A  contrary  construction  was  placed  upon  the  second 
section  of  the  interstate  commerce  act  by  this  court  in  the 
case  of  Missouri  I\  R.  Go.  v,  Crowell  Jjiunher  &  iiruhi 
Co.y  51  Neb.  293.  The  former  holdings  in  the  instant  case 
was  largely  induced  by  the  construction  placed  upon  the 
interstate  commerce  act  in  the  case  last  mentioned,  to- 
gether with  the  fact  that  it  seems  abhorrent  to  one's  sense 
of  fairness  and  justice  that  a  carrier  should  escape  liabil- 
ity w^here  it  either  negligently  or  wilfully  quotes  to  a 
shipper,  who  is  ignorant  of  the  regular  rate,  a  less  rate, 
and  thereby  induces  him  to  make  a  shipment  that  he 
would  not  otherw  ise  make,  and  then  exacts  of  the  shipper 
the  regular  rate  to  his  financial  loss  and  possible  ruin. 
The  contract  seems  to  be  clearly  one  for  a  less  rate  than 
that  usually  and  regularly  charged  to  other  pei-sons  for 
similar  and  contemporaneous  service,  and  would  l>e  in 
direct  violation  of  the  statute.  To  hold  otherw^ise  would 
be  to  defeat  the  very  object  of  the  statute,  which  was  to 
prevent  the  discriminations  and  preferences  among  ship- 
pers. After  a  careful  consideration  of  the  subject,  wx^ 
think  the  better  view  is  that  the  contract,  in  so  far  as  it 
sought  to  fix  .a  rate  less  than  the  regular  rate,  was  void. 
If  the  action  in  Missouri  P.  R.  Co.  v.  CrotcGll  Lumber  & 
Grain  Go.^  supra ^  was  based  upon  a  breach  of  a  contract, 
as  it  appears  to  have  been,  it  ought  no  longer  to  be  fol- 
lowed as  a  precedent,  and  the  second  paragraph  of  the 
syllabus  in  this  case,  ante,  p.  132,  should  be  disapproved 
and  overi*uled. 

The  recovery  in  this  case  included  other  items  than  the 
difference  between  the  contract  rate  and  the  regular  rate. 
This  difference  in  rates,  in  this  instance,  amounted  to 
$32.50,  and  that  item  is  included  in  the  judgment  ren- 
dered for  the  plaintiff.  To  this  extent  the  judgment  is 
erroneous. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  reversed  and  the  cause  remanded  for  a  new 
trial,  unless  the  appellee  enters  a  remittitur  of  f32.50 
within  30  days  of  the  date  hereof,  and,  if  such  remittitur 
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is  entered  within  that  time,  the  judgment  of  the  district 
court  should  be  affirmed. 

DuFFiB  and  ErPEUSON,  CC,  concur. 

By  the  Court:  For  tlie  reasons  given  in  the  foregoing 
opinion,  it  is  ordered  that,  if  the  plaintiff  shall  enter  a 
remittitur  of  $32.50  in  this  court  within  30  days,  the  judg- 
ment of  the  district  court  shall  be  affirmed,  and  that,  if  the 
plaintiff  shall  fail  to  ent(*r  such  remittitur  within  30  days, 
said  judgment  shall  be  reversed  and  the  cause  remanded 
for  further  proceedings. 

Judgment  accordingly. 


W.  Irving  Fisher  et  al.,  appellees,  v.  Oliver  W. 

Fisher  et  al.,  appellants. 

Piled  November  21,  1907.    No.  14,962. 

1.  Wills:  Devise:  Condition  Precedent.     A  devise  in  a  will  in  the  fol- 

lowing language:  "In  case  my  said  son  Oliver  shall  keep,  care 
for  and  support  me  during  the  remainder  of  my  life,  as  a  con- 
sideration therefor,  I  give,  devise  and  bequeath  to  my  said  son 
Oliver  the  south  half,  •  *  *  but  if  my  said  son  shall  fail  to 
keep,  care  for  and  support  me  during  all  of  the  remainder  of  my 
life,  said  south  half  *  *  *  shall  become  a  part  of  the  residue 
and  remainder  of  my  estate" — held  to  be  a  devise  upon  a  condi- 
tion precedent  and  requiring  substantial  performance  to  vest 
title  in.  the  devisee. 

2.  :  Construction.     A  will  should,  if  possible,  be  construed  so 

as  to  give  effect  to  each  and  every  part  thereof. 

3.  — • — :   Words  of  Limitation.     Unless  a  different  intention  is  ap- 

parent, words  of  limitation  in  a  devise  will  be  given  their  usual 
and  ordinary  meaning. 

4.  :   Condition  Precedent:   Waiver.     As  a  general  rule,  waiver 

of  performance  of  a  condition  precedent  to  the  vesting  of  a 
devise  must  be  shown  either  from  the  will  or  a  codicil. 

5.  :  :   Nonperformance.     Nonperformance  of  a  condition 

13 
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that  must  be  performed  during  the  life  of  the  testator  is  not 
excused  by  devisee's  Ignorance  of  the  condition. 

6.  Evidence  examined,  and  field  insufficient  to  show  substantial  per- 

formance of  the  conditions  of  the  devise. 

7.  Partition:  Trial,     In  an  action  of  partition,  where  the  defendant 

answers,  claiming  title  in  himself,  and  waives  a  jury  and  par- 
ticipates in  a  trial  of  all  the  issues  to  the  court  without  objection, 
he  will  be  held  to  have  waived  any  right  he  may  have  had  to 
have  the  title  first  determined. 

8. :    Wills:   Jurisdiction.     The  district  court  has  jurisdiction 

in  an  action  of  partition  to  construe  a  clause  in  a  will  determin- 
ing the  rights  of  the  parties  to  the  land  under  the  will. 

Appeal  from  the  district  court  for  Dakota  county: 
Guy  T.  Guaves,  Judge.    Affirmed. 

W.  P.  Warner,  E.  R.  Bevens  and  Shall,  Farnsworth  & 
Sammis,  for  appellants. 

Wright,  Call  &  Sargent  and  John  V.  Pearson,  contra. 

Good,  C. 

James  Oscar  Fisher,  a  resident  of  Dakota  county,  Ne- 
braska, died  testate,  leavinj»:  him  suniving  seven  children. 
This  action  was  instituted  by  six  of  said  children  and  their 
spouses  against  the  remaining  child  and  his  spouse  to  par- 
tition 160  acres' of  land  in  said  county  disposed  of  by  the 
will  of  said  testator.  There  is  no  controversy,  except  as 
to  one  eighty-acre  tract.  The  plaintiffs  contend  that  the 
80  acres  in  controversy  were  devised  to  all  the  children  in 
equal  shares  under  the  tenth,  or  residuary,  clause  of  the 
will.  The  defendant  answered,  and  claimed  the  80  acres 
in  controversv  in  fee  under  the  sixth  clause  of  the  will, 
wherein  it  was  devised  to  the  defendant  Oliver  W.  Fisher 
upon  certain  conditions,  performance  of  which  was  al- 
leged by  the  defendants.  Plaintiffs  had  judgment  for 
partition,  and  the  defendants  appeal. 

The  controversy  in  this  case  largely  hinges  upon  the 
interpretation  to  be  given  to  the  sixth  paragraph  of  the 
will  of  James  Oscar   Fisher,  and  particularly  to  that 
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portion  of  said  paragraph  which  relates  to* the  80  acres  in 
controversy.  The  rule  is  general  that  in  interpreting  or 
construing  a  will  the  great  object  is  to  ascertain,  if  pos- 
sible, the  testator's  meaning  and  intention,  and,  if  latvful, 
to  give  effect  thereto.  In  arriving  at  an  understanding  of 
the  intention  of  the  testator  and  the  meaning  of  the  lan- 
guage used  in  his  will,  it  is  the  duty  of  the  court  to  take 
into  consideration  all  the  facts  and  circumstances  sur- 
rounding the  testator  at  the  time  of  the  making  of  the  will. 
In  order,  therefore,  to  get  a  clear  understanding  of  the 
conclusions,  which  will  hereafter  be  stated,  we  will  first 
set  forth  the  salient  facts  as  disclosed  by  the  record. 

James  Oscar  Fisher  was  74  years  of  age  at  the  time 
of  his  death,  on  October  7,  1902.  The  will  was  made  in 
September,  1900.  Testator  died  possessed  of  480  acres  of 
land,  and  of  personal  property  of  tlie  value  of  about 
f  9,000.  He  had  resided  upon  the  land  in  Dakota  county 
for  a  great  many  years  previous  to  his  death.  His  wife 
died  in  1889.  His  family  consisted  of  four  daughters  and 
three  sons,  Oliver  being  the  youngest  child,  and  11  years 
of  age  at  the  death  of  bis  mother.  The  daughters  in  their 
turn,  after  the  death  of  their  mother,  took  charge  of  the 
household  affairs  of  their  father  until  thev-  were  all  mar- 
ried.  Then  one  of  the  married  daughters  with  her  hus- 
band occupied  the  home  jointly  with  the  father  until  a  few 
months  before  his  death,  when  the  youngest  son,  Oliver, 
w^as  married,  and  he  and  his  wife  made  their  home  with 
his  father,  she  having  the  management  of  the  household 
affairs.  The  testator  was  a  man  of  more  than  ordinary 
intelligence,  and  had  been  admitted  to  the  bar.  He  was 
a  man  of  robust  health  until  the  year  1898,  when  he  suf- 
fered a  stroke  of  paralysis,  from  which  he  was  confined  to 
his  bed  for  a  short  time,  and  was  thereafter  aflSicted  with 
the  disease  called  "creeping  paralysis."  From  the  effects 
of  his  illness  he  became  slightly  crippled,  and  somewhat 
enfeebled,  and  performed  no  active  work  after  the  year 
1898.  It  appears  that  he  had  several  slight  "strokes''  or 
attacks,  from  time  to  time,  which  temporarily  disabled 
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liim.  Aft  or  liiS  first  stroke  of  pnralysis  he  was  sensitive  to 
the  extremes  of  temperature.  In  cold  weather  he  some- 
times heeame  chilhHl  and  benuinbofl,  and  his  limbs  re- 
quired rubbing  to  restore  the  circulation.  In  hot  weather 
he  sometimes  was  so  affected  by  the  heat  that  he  had  to  be 
assisted  to  a  cliair  or  other  place  of  repose.  In  the  main, 
however,  his  health  was  good,  and  he  ^vTls  able  to  go  about 
alone;  hitchcnl  up  and  unhitched  his  horse;  frequently 
drove  to  Dakota  City,  and  sometimes  to  Sioux  City,  ap- 
parently on  an  average  of  two  or  three  times  a  week;  fre- 
quently visited  his  friends  in  the  neighborhood  unaccom- 
panied, and  made  trips  by  railway  to  visit  his  children; 
and  at  one  time  went  to  Hot  Springs  for  treatment,  stay- 
ing several  weeks  and  being  unattended  by  any  member 
of  his  family. 

Oliver  W.  Fisher  during  all  of  his  life  had  lived  and 
made  his  home  with  his  father,  and,  after  the  death  of  bis 
mother,  occupied  the  same  room  and  slept  "with  his  father 
until  ^lay,  1902,  when  Oliver  was  married.  He  personally 
attended  to  the  wants  and  needs  of  his  father,  particularly 
at  night,  rubbing  his  limbs  when  he  became  cold,  assist- 
ing his  father  at  times  in  changing  his  clothing,  particu- 
larly his  underclothing  and  shirts,  and  in  lacing  his 
shoes,  and  on  a  few  occasions,  for  a  day  or  two  at  a  time, 
the  father  was  unable  to  control  the  action  of  his  bowels 
and  kidneys,  and  Oliver  attended  to  his  needs  and  wants 
in  that  respect.  Generally  he  hitched  up  the  horse  for 
his  father  and  afforded  him  such  care  as  Avould  be  ex- 
pected from  a  dutiful  son. 

In  September,  1900,  while  the  father  Avas  ill  and  con- 
fined to  his  bed,  he  made  a  will,  which  was  drawn  by 
Judge  Evans  of  Dakota  City.  Twelve  days  later  he  made 
another  will,  also  drawn  by  Judge  Evans,  which  was  ad- 
mitted to  probate,  and  now  requires  interpretation  in  this 
action.  By  the  provisions  of  this  will  he  devised  80  acres 
to  each  of  his  three  sons,  and  an  additional  80  acres  con- 
ditionally to  Oliver.  Another  80  was  devised  to  two 
daughters  jointly,  and  still  another  80  to  all  his  children 
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in  equal  sh.ires.  Substantial  becpiests  were  made  to  each 
of  his  children.  The  sixth  clause  of^  his  will  is  in  the 
following  language:  "Sixth,  I  give,  devise  and  bcNiueatli 
to  my  beloved  son,  Oliver  W.  Fisher,  all  my  househohi 
furniture  that  shall  remain  after  that  portion  thereof 
heretofore  bequeathed  to  my  said  daugliter  Mary  shall 
have  been  set  aside  and  allotted  to  her.  I  also  give,  devise 
and  befjueath  to  myjsaid  son  Oliver  my  horse  called  Mini' 
and  my  mare  called  'Coally'  and  the  colt  now  running 
at  her  s'ide;  also  the  north  half  of  the  northeast  quarter  of 
section  fourteen  (14),  township  twenty-eight  (28),  of 
range  eight  (8)  east,  in  Dakota  county,  state  of  Nebraska, 
and  in  case  my  said  son  Oliver  shall  keep,  care  for  and 
support  me  during  the  remainder  of  iny  life,  as  a  con- 
sideration therefor,  I  give,  devise  and  bequeath  to  my  said 
son  Oliver  the  south  half  .of  the  southeast  quarter  of  sec- 
tion eleven  (11),  township  twenty-(*ight  (28)  of  range 
eight  (8)  east,  in  said  Dakota  county,  but  if  my  said  son 
shall  fail  to  keep,  care  for  and  support  me  during  all  of 
the  renminder  of  my  life,  said  south  half  of  the  southeast 
quarter  of  eleven  (11)  shall  become  a  part  of  the  residue 
and  remainder  of  my  estate  and  be  disposed  of  as  herein- 
after provided,  and  my  son  shall  have  no  claim  against  my 
estalte  for  such  care,  keeping  and  support  which  shall  not 
be  fully  paid  for  by  the  other  portions  of  this  bequest  and 
devise."  From  this  it  will  be  observed  that  the  south  half 
of  the  southeast  quarter  of  section  eleven  is  devised  to 
Oliver  upon  a  condition  that  he  should  "k(Mq),  care  for  and 
support"  the  testator  during  the  remainder  of  his  life,  and 
that,  if  Oliver  should  fail  to  "keep,  care  for  and  support" 
the  testator  during  all  the  remainder  of  his  life,  then  said 
tract  of  land  should  become  a  part  of  the  residue  of  the 
estate,  which  was  disposed  of  by  the  tenth  clause  of  thr^ 
will  in  equal  shares  to  all  his  children.  Under  the  sixth 
clause  of  the  will  Oliver  was  required  to  perform  the  con- 
ditions imposed  during  the  lifetime  of  the  testator.  Per- 
formance was  required  before  the  vesting  of  the  title.  The 
devise  was  upon  a  condition  precedent,  and,  unless  there* 


^ 
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was  at  least  substantial  performance  of  the  conditions,  no 
title  to  this  eiji^hty-acre  tract  ever  vested  in  Oliver.  Burdis 
v.  Burdis,  70  Am.  St.  Kep.  825  (96  \^a.  81),  and  note 
thereto;  Martin  v.  Ballon,  13  Barb.  (N.  Y.)  122;  Mills  i\ 
Neirherry,  112  111.  123;  note  to  tiunnery  v.  Carter,  78  Am. 
Dec.  231  (58  N.  Oar.  370) ;  Merrill  v.  Wisconsin  Female 
College,  74  Wis.  415. 

Defendants  contend  that  literal  performance  of  the  con- 
dition was  never  intended  by  the  testator.  In  support  of 
this  contention  they  rely  upon  the  fact  that  the  testator 
never  informed  Oliver  of  the  condition  upon  which  the 
land  was  devised — and,  in  fact,  it  appears  that  none  of  the 
children  had  any  knowledge  of  the  contents  of  the  will 
until  after  the  death  of  their  father — also,  the  fact  that 
the  testator,  at  the  time  of  the  makino;  of  tlie  will,  was  pos- 
sessed of  ample  property  and  had  an  income  of  about 
?1,200  to  $1,500  annually,  and  that  Oliver,  at  the  time  of 
the  making  of  the  Avill,  was  a  single  man,  possessed  of  no 
property  of  any  consequence.  And  it  is  urged  that  the 
testator  had  in  mind,  by  the  use  of  the  words  "keep,  care 
for  and  support,"  such  personal  attentioii  as  Oliver  had 
been  accustomed  to  bestow  upon  his  father  at  that  time. 
Upon  the  otlier  hand,  we  must  consider  that  the  testator 
was  a  man  of  more  than  ordinary  intelligence,  and  had 
been  admitted  to  the  bar,  and  presumably  had  knowledge 
of  the  meaning  that  is  usually  attached  to  the  words  con- 
tained in  the  will;  also,  the  fact  that  the  will  was  re- 
drafted, and  (hat  it  was  drawn  by  an  able  and  experience<l 
lawy(»r,  and  that  it  was  drawn  only  12  days  after  the  mak- 
ing of  a  previous  will,  showing  that  the  testator  had  used 
care  and  caution  in  drawing  his  will  and  was  desirous  of 
having  it  exactly  according  to  his  wishes.  To  construe  the 
will  as  contended  for  by  the  defendants  would  be  to  de- 
prive the  words  "keep''  and  "support''  of  any  use  or  effect 
in  the  will.  It  would  be  practically  changing  the  clause 
so  as  to  read,  "to  care  for,"  or  "to  take  care  of  me."  It  is 
a  cardinal  principle  in  the  interpretation  of  wills  that 
etT(»ct  should  be  given  to  each  and  every  portion  thereof,  if 
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posxihle,  and,  if  it  can  be  So  construed  jus  to  Rive  effect  to 
ail  the  language  of  the  testator,  such  interpretation  should 
prevail.  If  any  significance  is  to  be  attached  to  the  fact 
that  the  testator  never  informed  Oliver  of  the  provisions 
of  the  will,  and  that  he  never  made  any  demand  or  request 
of  Oliver  for  actual  keep  or  support,  we  think  it  tends  to 
support  the  view  that  the  testator  did  not  desire  fulfill- 
ment of  the.  condition,  but  preferred  to  let  the  80  acres  in 
question  go  under  the  residuary  clause  of  the  will.  We 
think  it  probable  that,  at  the  time  he  drew  the  will,  being 
confined  to  his  bed  and  being  a  man  of  intelligence  and 
knowing  the  nature  of  the  disease  with  which  he  was 
afflicted,  he  probably  reasoned  that  he  was  likely  to  be- 
come a  helpless  invalid,  unable  to  manage  his  property  or 
direct  his  affairs,  and  possibly  unable  to  keep  and  sup- 
port himself.  With  that  contingency  in  view,  he  may 
Iiave  made  provisions  as  therein  stated  as  a  consideratioTi 
for  the  care,  keep  and  support,  which  he  anticipated  wouhl 
be  furnished  by  Oliver;  but,  recovering  from  his  attack 
within  a  few  days  and  finding  that  his  health  permitted 
his  managing  and  directing  his  own  affairs,  he  was  con 
tent  to  support  and  keep  himself  and  let  the  property  go 
to  all  his  children  in  equal  shares.  It  is  evident  that  dur- 
ing the  two  years  after  the  makii^g  of  the  will  he  was 
fully  aware  of  the  conditions,  and  knew  that  Oliver  was 
not  literally  fulfilling  them,  and  that  he  never  took  any 
steps  to  change  or  alter  the  will,  presumably  because  he 
was  satisfied  to  have  the  conditions  not  fulfilled  and  the 
property  go  to  all  the  children. 

The  defendants  contend  that  there  was  substantial  per- 
formance of  the  conditions,  because  Oliver  cared  for  and 
attended  to  the  personal  wants  of  the  father  and  furnished 
him  such  things  in  the  way  of  support  as  the  father  re 
quested.  In  that  behalf  it  may  be  stated  that,  at  the  time 
the  will  was  made,  one  of  the  testator's  daughters  and  her 
husband  were  living  with  and  keeping  house  for  the  tes- 
tator; that  testator  was  furnishing,  or  supplying,  the 
necessaries  for  the  table,  the  fuel,  and  his  clothing;  that 
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Oliver  furnisluNl  no  part  thcToof,  unless  it  was  some  oc- 
casional article  of  no  consequence;  that  Oliver  and  tin? 
liired  man  were  paying  board  to  his  father,  and  continued 
to  do  so  until  Oliver  was  married;  that  after  Oliver  was 
married  he  and  his  wife  kept  house,  and  Oliver  and  his 
father  shared  the  expenses  in  about  equal  proportions  for 
maintaining:  the  household,  which  consisted  of  the  father. 
Oliver,  his  wife,  and  the  hired  man.  It  will  be  seen  that, 
although  the  father  was  only  one-fourth  of  the  number  of 
the  household,  he  was  paying  one-half  of  the  expenses.  At 
no  time  did  Oliver  furnish  any  clothing,  or  raiment,  for 
the  father.  He  did  on  a  few  occasions  purchase  medicines 
for  his  father,  and  paid  for  the  nurse  during  the  last  ill- 
ness of  the  testator,  Avhich  lasted  11  days.  Under  these 
circumstances,  we  think  Oliver's  attempts  to  prove  per- 
formance of  the  conditions  fall  far  short  of  showing  a  sub- 
stantial performance,  and  wholly  fail  to  comply  with  the 
requirements  imposed  by  the  father's  will. 

Defendants  further  contend  that  the  testator  had  a 
right  to,  and  did,  waive  performance.  It  is  doubtless  true 
that  the  testator  had  a  right  to  waive  a  perforumnce  of  the 
conditions,  but  the  only  way  that  the  waiver  can  be  shown 
is  by  the  will  itself.  We  are  aware  that,  in  some  instances, 
waiver  of  the  conditions  precedent  has  been  held  to  occur. 
(larke  v.  Berkeley ^  2  Vern.  (Eng.)  719,  was  a  case 
wherein  the  testator  devised  real  estate  in  trust  for  the 
benefit  of  a  daughter  until  her  death  or  marriage,  and  in 
case  she  married  with  the  consent  of  two  of  the  trustees 
and  her  mother,  then  to  convey  unto  her  and  her  heirs,  or 
to  such  person  as  she  should  appoint,  but,  if  she  died  be- 
fore marriage  or  married  without  such  consent,  then  the 
trustees  were  to  convey  the  lands  to  other  uses.  Subse- 
quently to  the  making  of  the  will  the  daughter,  with  her 
father's  consent,  nmrried.  After  his  death  it  was  insisted 
tliat  she  could  not  take  the  property  by  the  will,  because 
the  devise  was  upon  a  condition  precedent  that  she  should 
marry  with  the  consent  of  the  trustees  and  her  mother, 
and  that  no  such  consent  was  had  or  could  be  had.    It  was 
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held  that  the  marriage  did  not  work  a  revocation  of  tlii' 
devise,  and  that  the  conditions  in  the  will  that  she  should 
marry  with  the  consent  of  the  trust (h»s  and  her  mothiM* 
were  dispenscnl  with  by  having  the  consent  of  the  testator, 
which  was  more  to  be  regarded  than  the  consent  of  the 
trustees.  In  this  case  it  is  clear  that  the  testator  desired 
that  his  daughter  should  not  contract  an  unfortunate  mar- 
riage, and,  anticipating  that  the  marriage  would  not  occur 
until  after  his  death,  he  took  steps,  to  prevent  an  unfor 
tunate  marriage  by  nHjuiring  the  consent  of  certiun  per- 
sons ay)pointeil  by  him.  But,  when  he  had  the  opportunity 
to,  and  did,  exercise*  that  supervision  over  the  marriage  of 
his  daughter,  he  had  accomplished  all  that  could  be  ac- 
complished through  the  agenc^y  of  others.  The  object  and 
the  intention  of  his  will  had  been  complied  with.  Sub 
stantial  compliance  with  the  conditions  had'  taken  placr 
previous  to  his  death.  But  we  cannot  say,  from  anything 
that  is  in  the  will  in  the  case  at  bar,  that  there  was  any 
intention  or  purpose  of  the  testator  to  waive  compliance 
with  the  conditions.  As  was  well  said  in  the  case  of 
Bryan  v,  Bujcioir,  11  Cimn.  604,  107  Am.  St.  Rep.  64: 
''The  intent  must  in  everv  case  be  drawn  from  the  will, 
but  never  the  will  from  the  intent.  'So  far  an  concerns  the 
construction  of  a  will,  the  ciuestion  always  is,  not  what  th(» 
testator  meant  to  say,  but  what  is  meant  by  what  he  did 
say/"— citing  Wved  i\  Hcofield,  73  Conn.  670. 

Defendants  contend  that  Oliver's  ignorance  of  the 
provisions  of  the  will  excuses  nonperformance.  It  is  ad- 
mitted that  the  general  rule  is  that  ignorance  of  a  condi- 
tion precedent  in  a  will  does  not  excuse  its  nonperform- 
ance, but  defendants  ccmtend  that  this  has  no  application 
to  an  heir  of  a  testator,  who  is  devisee  of  an  estate  upon 
condition.  This  doctrine  has  sometimes  been  given  effect 
to  prevent  an  heir  from  being  deprived  of  any  part  of  his 
inheritance.  In  this  case  it  will  be  observcnl  that  the  U*s- 
tator  had  already  provided  for  Oliver  by  an  unconditional 
devise  of  80  acres,  and,  in  fact,  the  evidence  discloses  that 
the  value  of  the  property  devised  unconditionally  to  Oliver 
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was  greater  than  that  devised  to  any  of  the  other  children. 
We  think  the  general  weight  of  authority  is  to  the  effect 
that  nonperformance  of  a  condition  precedent,  or  a  condi- 
tion  that  must  be  performed  during  the  life  of  the  testator, 
is  not  excused  by  ignorance  of  it.  In  the  case  of  Brennan 
r,  Brennatiy  185  Mass.  560,  the  clause  in  the  will  construed 
was:  "All  the  rest,  residue  and  remainder  of  my  prop- 
erty, both  real,  personal  and  mixed,  I  give,  devise  and 
bequeath  to  Francis  J.  Brennan  to  him  and  his  heirs  for- 
ever, provided  that  he  shall  take  care  of  me  and  look  after 
me  while  I  live."  The  court  held  this  to  be  a  condition 
precedent,  and  that  no  estate  vested  in  the  devisee  because 
he  had  not  complied  with  the  condition.  The  fact  that 
he  had  no  knowledge  of  the  conditions  until  after  the 
death  of  the  testator  was  held  not  to  change  the  rule.  We 
reach  the  conclusion,  therefore,  that  the  80  acres  in  con- 
troversy were  devised  upon  a  condition  precedent  which 
was  never  performed,  and  that  no  title  ever  vested  in 
Oliver,  and  that  the  eighty-acre  tract  was  therefore  dis- 
posed of  under  the  tenth,  or  residuary,  clause  of  the  will, 
by  which  it  was  bestowed  in  equal  shares  upon  all  the  chil- 
dren of  the  testator. 

Defendants  further  contend  that  the  district  court  had 
no  jurisdiction  to  hear  and  adjudicate  the  matters  here  in 
controvei-sy,  claiming  that  the  action  of  partition  will  not 
lie  by  one  out  of  possession  against  one  in  possession 
claiming  title  to  the  land.  It  is  sufficient  answer  to  say 
that  neither  tlie  pleadings  nor  the  evidence  show  that  the 
defendants  were  in  possession,  and  it  is  rather  inferable 
that  the  possession  of  the  premises  was  in  the  executors  of 
the  will.  But  whether  or  not  they  were  in  or  out  of  pos- 
session, we  think,  makes  no  difference  undei*  the  circum- 
stances. Whatever  right  defendants  might  have  had  to 
have  the  right  of  title  tried  first  was  waived  by  the  de- 
fendants asking  for  affirmative  relief  from  the  court,  waiv- 
ing a  jury,  and  participating  without  objection  in  a  trial 
of  all  the  issues  to  the  court.  Schimpf  v.  Rhodetvald,  62 
Neb.  105 ;  Schick  v.  Whitcomh,  68  Neb.  784. 
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The  defendants  next  contend  that  the  county  court  had 
original  jurisdiction  to  hear  and  determine  the  questions 
at  issue,  and  that  the  district  court  was  without  jurisdic- 
tion, except  on  appeal.  In  support  of  this  contention 
they  rely  upon  Boalcs  t\  Ferguson,  55  Neb.  565,  Reischicl' 
i\  Riegcr,  68  Neb.  348,  and  Young mn  v.  Bond,  69  Neb.  356. 
We  think  a  careful  reading  of  these  cases  does  not  justify 
the  inference  drawn  by  the  defendants.  It  is  the  rule^ 
doubtless,  that  the  county  court  has  jurisdiction  in  an  ac- 
tion by  the  executor  to  construe  a  will  for  the  purpose  of 
affording  information  to  the  executor  for  the  administra- 
tion of  the  estate,  but  the  principal  action  here  is  to  par- 
tition the  land.  The  construction  of  the  will  is  only  in- 
cidental to  the  main  relief  sought.  It  is  quite  clear  that 
the  county  court  could  not  have  jurisdiction  in  an  action 
to  partition  the  land,  and,  we  think,  it  is  likewise  clear 
that  it  would  not  have  jurisdiction  of  an  action  for  the 
construction  of  a  will  between  two  or  more  heirs  or  dev- 
isees claiming  title  to  the  same  tract  of  land.  In  Young- 
son  V.  Bond,  supra,  the  commissioner  writing  the  opinion 
quotes  with ' appn)val  from  the  ca«e  of  Branson  v,  Stud^i- 
haker,  133  Ind.  147,  as  follows :  "As  eflfective  a  practical 
test  as  can  be  found  is  supplied  by  the  answer  to  the  ques- 
tion :  Is  the  effect  of  the  judgment  appealed  from  such  as 
to  divest  one  of  the  parties  of  title,  or  to  invest  one  of  them 
with  title?''  It  cannot  be  gainsaid  that  the  effect  of  the 
judgment  construing  tlie  clause  of  the  will  in  controversy 
is  to  determine  that  the  defendants  do  not  have  absolute 
title  to  the  land,  but  that  all  of  the  children  of  the  testator 
owned  the  land  in  equal  shares.  We  think  it  is  clear  that 
the  county  court  did  not  have  jurisdiction  to  construe  the 
will  as  between  the  plaintiffs  and  the  defendants  for  the 
purpose  of  detennining  the  title  to  the  land  in  contro- 
versy. 

It  follows  that  the  judgment  of  the  district  court  is 
right  and  should  be  alBnued,  which  we  accordingly  recom- 
mend. 

DUFFIB  and  Epperson,  CO.,  concur. 
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By  the  Court:    For  the  reasons  siven  in  the  foregoing 
opinion  tlie  judgment  of  the  district  court  is 

Affirmed. 


John  McMahon,  appellant,  v.  School  District  et  al., 

appellees. 

Filed  November  21,  1907.    No.  14,980. 

1.  Schools  and  School  Bistricts:    Change  of  School  Site.    Where  the 

eleclors  of  a  school  district,  in  a  motion  to  authorize  a  change 
in  the  schoolhouse  site,  designate  the  new  location  as  the  south- 
east corner  of  the  northeast  quarter  of  section  22,  the  failure  to 
state  the  township  and  range  in  which  the  section  is  located  does 
'  not  render  the  location'  of  the  proposed  site  uncertain,  when 
there  is  but  one  section  numbered  22  in  the  school  district 

2.  :    :.  Under  sections  11036  and  11038,  Ann.  St.,  a  school 

district  may  authorize  the  removal  of  the  schoolhouse  to  a  new 
site  previous  to  the  acquisition  of  the  title  to  the  proposed  new 
site,  and  may  thereafter,  at  a  special  meeting,  authorize  the 
acquisition  of  the  title  to  the  proposed  site,  but  will  have  no 
right  to  remove  the  schoolhouse  to  the  new  site  untH  the  district 
has  acquired  title  thereto. 

3.  :  :  Presumptions.  Where  the  electors  of  a  school  dis- 
trict by  a  motion  authorize  the  acquisition  of  a  new  site  for  the 
schoolhouse,  and  in  the  description  the  site  is  located  in  the 
southeast  corner  of  the  northeast  quarter  of  section  22,  township 
22,  range  5,  and  it  appears  that  the  section  described  would  be 
without  the  district,  and  that  there  is  but  one  section  22  within 
the  district,  it  will  be  conclusively  presumed  that  the  location 
referred  to  was  on  the  section  22  within  the  school  district 

APPEAL  from  the  district  court  for  Antelope  county: 
John  F.  Boyd,  Judge.    Affirmed. 

Fred  H.  Free^  for  appellant. 

0.  A.  Williams,  contra. 

Good,  C. 

The  appellant  instituted  this  action  in  the  district  court 
against  School  District  No.  (>()  of  Antelope  county  and  its 
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officers  to  enjoin  tliem  from  removing  the  scboolhoiise  in 
said  district  to  another  site  tlierein,  and,  from  a  jud.s^ment 
of  dismissal,  appeals  to  this  court. 

At  its  regular  annual  meeting,  held  on  June  26,  1905, 
the  following  motion  was  carried  by  more  than  a  two- 
thirds  vote:  "]^Ioved  and  carried  to  move  the  site  of  the 
schoolhouse  to  tlie  southeast  corner  of  the  nortlieast  quar- 
ter of  section  22."  It  will  be  observed  that  no  township  or 
range  is  mentioncnl.  It  is  conceded  that  the  district  is 
compostHl  of  the  south  half  of  sections  13,  14  and  15,  all 
of  sections  22,  23  and  24,  and  the  north  half  of  sections 
25,  26  and  27,  in  township  27,  range  5.  It  will  be  further 
observed  that  there  is  but  one  section  22  within  the  dis- 
trict. It  is  concedcni  that  at  the  time  of  this  annual  me<4- 
ing  the  school  district  had  not  acquired  a  site  in  S(^cti(m 
22,  and  that  the  officers  of  the  district  wore  not  at  that 
meeting  authorized  to  procure  a  site.  The  appellant  con- 
tends that  the  designation  of  the  location  was  too  ind(^fi 
nite,  because  it  did  not  fix  the  township  and  range,  and 
that  the  district  had  no  authority  to  move  the  si-hoolh(ms(^ 
to  section  22,  because  it  had  procured  no  site  in  that  s(*:* 
tion  on  which  to  place  the  schoolhouse.  As  tliere  was  but 
(me  sectifm  22  in  the  school  district,  we  think  it  cannot 
l>e  consistently  urged  that  the  location  was  not  sufficiently 
definite.  It  is  not  to  be  presumed  that  the  district  would 
cfmtemplate  locating  the  schoolhouse  outside  of  its  bound- 
aries, and,  as  there  was  but  one  location  in  the  district 
that  would  correspond  with  that  designated  in  the  motion, 
it  is  evident  that  the  location  intended  was  the  southeast 
corner  of  the  northeast  quarter  of  section  22,  of  townslii]) 
27,  range  5  west.  The  fact  that  the  district  had  not 
acquired  a  site  would,  under  the  rule  laid  down  in  Ladd 
r.  t^rhool  Dint  net ,  70  Neb.  438,  be  an  insuperable  barrier 

to  the  right  of  removal,  were  it  not  for  the  subsecpient 
occurrences. 

This  acti(m  was  instituted  two  days  after  the  annual 
mcH^ting.  Five'days  thereafter  the  officers  of  the  defendant 
district  received  and  accept<Hl  a  warranty  deed  to  one  acre 
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of  gi'ound  in  the  southeast  corner  of  the  northeast  quarter 
of  said  section  22  from  the  then  owner.  The  consideration 
recited  in  the  deed  was  f  1,  but,  in  fact,  no  consideration 
was  paid  therefor,  the  owner  conve3in«:  the  one  acre  to 
the  district  as  a  gift.  This  action  of  the  district  in  so 
acquiring  title  to  the  one  acre  in  question  was  set  up  by 
the  defendants  in  their  answer.  In  3Iay  of  1906,  and 
while  the  action  was  pending  in  tlie  district  court,  a  spe- 
cial meeting  of  the  electors  of  said  district  was  called,  at 
which  the  following  motion  was  carried :  "Gloved  and  sec- 
onded that  the  school  board  of  this  district,  School  District 
No.  66,  be  authorized  and  directed  to  ])nr(rhase  or  procure 
by  gift  or  otherwise  title  to  one  acr(^  at  the  S.  E.  corner 
of  the  N.  E.  quarter  of  section  22,  Tp.  22,  R.  5,  in  Antelope 
county,  and  if  the  same  cannot  be  obtained  by  consent  of 
the  owner,  to  proceed  to  condemn  the  same  for  school 
purposes,  and  that  when  the  title  sliall  be  so  obtained,  to 
proceed  and  move  the  schoolhouse  to  said  place  and  prop- 
erly place  and  locate  the  same  thereon."  Within  a  few 
days  after  this  meeting  a  new  deed  was  procured  from 
the  owner  to  an  acre  of  land  in  the  southeast  corner  of 
the  northeast  quarter  of  section  22,  township  27,  range  5, 
and  the  consideration  of  $5  paid  th(Tefor.  These  facts 
were  set  up  in  a  supplemental  answer  filed  by  leave  of 

court. 

The  plaintiff  contends  that  the  district  did  not  acquire 
any  title  by  tlie  first  deed,  because  the  voters  of  the  district 
had  not  previously  directed  the  purchase  of  the  site,  and 
that,  under  the  holding  in  Ladd  v.  (School  Dutrict,  supra. 
the  action  of  the  officers  in  accepting  said  deed  did  not 
operate  to  vest  any  title  in  the  district.  That  ca*s^  was 
decided  upon  secti(m  11038,  Ann.  St.  It  is  in  the  follow- 
ing language:  "The  said  qualified  voters  shall  also  have 
power  at  any  annual  or  spe(*ial  meeting,  to  direct  the  pur- 
chasing or  leasing  of  any  appropriate  site,  and  the  build- 
ing, hiring,  or  purchasing  of  a  schoolhouse,  and  the  amount 
necessary  to  be  expended  the  succeeding  year,  and  to  vote 
a  tax  on  the  property  of  the  district  for  the  payment  of 
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the  same."  We  are  of  the  opinion  that  one  of  the  objects 
of  this  section  was  to  require  the  officers  of  a  school 
district  to  first  procure  the  assent  of  the  voter's  before 
using^  the  mom^y  of  the  district  with  which  to  pur- 
chase a  schoolhouse  site.  It  is  doubtless  true  that,  tech- 
nically speaking,  a  conveyance  by  deed  as  a  gift  comes 
within  the  term  purchase.  We  think  the  iiitention  of 
the  statute  was  to  prevent  the  expenditure  of  the  school 
district's  funds,  except  upon  the  authority  of  the  voters. 
But  we  do  not  think  it  was  the  intention  of  the  legislature 
to  prevent  the  acquisition  of  title  to  a  sdioolhouse  site,  to 
which  two-thirds  and  more  of  the  voters  of  the  district 
had  properly  directed  the  change  at  their  annual  meeting, 
when  the  same  could  be  acquired  without  the  expenditure 
of  any  of  the  school  district's  funds.  The  voters  had 
already  directed  the  removal  of  the  schoolhouse  to  the 
particular  site,  and  had  properly  and  lawfully  indicated 
their  wish  to  have  the  schoolhouse  located  at  that  particu- 
lar place.  We  think  it  would  be  idle  and  foolish  to  hold 
that  the  officers  of  the  district  had  not  power  to  accept  a 
donation  that  was  for  the  benefit  of  the  district,  and  to 
accept  the  site  and  title  thereto,  when  the  same  was  ten- 
dered free  of  cost  to  the  district.  Still,  if  it  should  be  held 
that  the  officers  of  the  district  were  without  authority  to 
accept  the  deed  and  title  when  they  were  tendered  as  a 
donation,  the  subsequent  action  taken  in  May,  1906,  was 
sufficient  to  vest  the  title  in  the  district. 

It  will  be  observ^ed  by  reading  the  riiotion  passed  at  the 
special  meeting  held  in  May,  1906,  that  the  description 
locates  the  section  in  township  22,  instead  of  in  township 
27.  That  would  be  30  miles  south  of  the  point  where  it 
was  desired  to  locate  the  schoolhouse,  and  not  only  out- 
side of  the  district,  but  outside  of  Antelope  county.  In 
other  words,  it  would  be  an  impossible  description.  As 
was  observed  above,  there  was  only  one  section  22  within 
the  district,  and  it  cannot  be  presumed  that  the  voters 
had  in  mind  a  location  outside  of  their  district,  or  outside 
of  their  county.     Nor  can  it  be  seriously  urged  that  any 
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one  would  be  misled  as  to  the  location  intended.  We  think 
all  of  the  description  coniin«»:  after  the  words  "section  22" 
in  the  motion  might  be  wholly  disregarded  as  surplusage. 
It  cannot  be  doubted  that  the  giving  of  township  22,  in- 
stead of  township  27,  was  a  clerical  error,  and  should  1h* 
disregarded.  The  action  at  the  special  ra(H^ting  held  in 
May,  1906,  was  sufficient  to  authorize  the  purchase  of  the 
site  in  question. 

Appellant  contends,  however,  that  the  action  in  May, 
1906,  was  insufficient  to  authorize  the  removal  of  the 
schoolhouse  to  a  new  site,  because  such  authoritv  could 
only  be  given  at  the  annual  meeting  and  must  be  by  a 
two-thirds  vote,  while  the  record  shows  that  the  motion 
only  prevailed  by  a  majority  vote.  We  agree  with  the 
appellant  upon  both  of  these  propositions. 

Appellant  further  contends,  as  above  stated,  that  the 
action  of  the  school  board  at  its  annual  meeting  in  1905 
tox change  the  site  of  the  schoolhouse  w^as  void,  because  a 
site  had  not  bc^n  previously  obtained.  In  this  contention 
we  cannot,  agree.  The  statute  does  not  recjuire  that  the 
site  should  be  first  procured  before  a  change  of  the  site  is 
authorized.  The  holdings  of  this  court  do  require  the  ac- 
quisition of  a  site  prior  to  the  actual  removal.  We  think 
it  would  be  illogical  to  hold  that  the  district  should  first 
procure  the  site  before  authorizing  the  removal  of  the 
schoolhouse  to  it.  The  purchase  of  a  site  may  be  author- 
ized upon  a  majority  vote.  Suppose  that  a  majority  vote 
authoriz(»d  the  purchase  of  a  site,  then  it  would  require  a 
two-thirds  vote  to  authorize  the  change.  We  think  it  more 
logical  to  authorize  the  change  by  a  two-tliirds  vote  and 
thereafter  to  acquire  the  title  to  the  proposed  site  by  a 
majority  vote. 

In  our  view  of  the  cas(%  the  action  of  the  si'hool  district 
at  the  annual  meeting  in  1905  was  sufficient  to  authorize 
the  change  in  site,  and  that,  as  soon  as  the  title  was 
acquired  to  the  proposed  site,  the  removal  of  the  school- 
house  thereto  was  authorized. 
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It  follows  that  the  ju(I<»iueut  of  the  district  court  is 
right  and  should  be  affirmed. 

DuFFiB  and  Epperson,  CC,  concur. 

By  the  Court;  For  the  reasons  ^iven  in  the  foregoinjjj 
opinion,  the  judgment  of  the  district  court  is 

Affirm  ED. 


John  WEiNAxirr  v.  State  of  Nebraska. 

Filed  November  21,  1907.    No.  15,260. 

1.  Intozicating   Liquors:  Trial:    Evidence.     In  a  prosecution  under 

section  20,  ch.  50,  Comp.  St.  1905,  for  unlawfully  keeping  intoxi- 
cating liquors  with  the  intent  to  sell  the  same  without  a  license, 
it  is  prejudicial  error  to  permit  the  Introduction  in  evidence, 
over  objection,  of  the  search  warrant  under  which  the  premises 
of  the  defendant  were  searched  and  the  liquors  seized.  Nelson  v. 
State,  53  Neb.  790,  followed  and  approved. 

2.  :  :  .     In  a  prosecution  under  said  section,  it  is 

not  error  to  admit  evidence  showing  the  keeping  of  other  liquors 
in  addition  to  those  charged;  nor  is  it  error  for  the  jury  to  taste 
of  the  liquors  taken  from  the  defendant's  premises  under  the 
search  warrant. 

3.  Instructions  numbered  6,  7  and  8,  examined,  and  disapproved. 

Error  to  the  district  court  for  Cedar  county:  Anson  A. 
Welch,  Judge.    Reversed. 

G.  B.  WilUy  and  Millard  cC-  f^uluer,  for  plaintiff  in  error. 

W,  T.  Thompson,  AUorney  General,  and  Grant  G.  Afar- 
tiUy  eontra. 

Goon,  C. 

Plaintiff  in  error  was  proseruted  and  convicted  for  the 
unlawful  keeping  of  intoxicating  liquors  with  intent  to 
sell  the  same  without  license,  in  violation  of  section  20, 
14 
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I'll.  50,  Cou^p.  St.  1905,  and  brings  the  ease  to  this  court  on* 
error. 

Plaintiff  in  error  had  formerly  been  a  license^  saloon- 
keeper in  the  village  of  Randolph,  in  Cedar  county,  Ne- 
braska.   After  the  expiration  of  his  license  be  cQntiiiued 
in  his  place  of  business,  selling  certain  liquors  under  the 
names  of  "Oeam  of  Malt"   and   "Malt  Extract."     The 
informatioii  charged  that  "certain   intoxicating  liquors, 
to  wit,  Malt  Extract,  Cream  of  Malt,  and  Hop  Soda,  were 
unlawfully  owne<l  and  kept    ♦    *    *    with  the  intention  of 
selling  and  disposing  of  the  same  without  license  or  per- 
mit, that  said  intoxicating  liquors  above  described  were 
intended  to  he  and  were  then  and  there  being  by  and 
under  the  direction  of  the  said  John  Weinandt  unlawfully 
kept  and  sold  without  any  license  or  permit  so  to  do.". 
The  evidence  disclosed  that  the  plaintiff  in  error  was  in 
the  possession  of  a  considerable  quantity  of  bottled  liquors 
that  were  labeled  "Cream  of  Malt,"  "Extract  of  Malt," 
and  "Western  Brew  Beer."    The  uncontradicted  testimony 
discloses  that  the  plaintiff  in  error  was  keeping  for  sale 
and  was  selling  the  liquors  known  as  "Cream  of  Malt" 
and  "Malt  Extract."    There  was  no  evidence  that  he  had 
sold  ^,ny  of  the  liquor  denominated  "Western  Brew  Beer." 
Plaintiff  in  error  sought  to  justify  his  possession  of  this 
liquor  by  showing  that  he  had  not  ordered  it,  but  Jiad 
ordered  Cream  of  Malt,  and  by  mistake  two  barrels  of 
Western  Brew  Beer  had  been  sent  to  him  in  place  of 
Cream  of  Malt,  and  that,  when  he  opened  the  barrels  and 
ascertained  that  they  did  not  contain  Cream  of  Malt,  he 
did  not  sell  any,  and  closed  up  the  barrels  with  the  inten- 
tion of  returning  the  same,  and  that  the  barrels  hftd  been 
in  his  possession  only  a  few  days  when  his  premises  were 
searched  by  the  officers  and  the  liquors  seized.    Upon  the 
trial,  the  evidence  as  to  the  intoxicating  character  of  the 
TYeam  of  Malt  and  Malt  Extract  was  conflicting.     Tho 
evidence  of  the  state  tended  to  show  that  all  of  the  liquors 
were,  in  fact,  beers  of  the  lighter  sort,  and  that  they  con- 
tained between  2  and  3  per  cent,  of  alcohol.    The  evidence 
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OB  the  part  of  the  defendant  tended  to  show  tl^at  they  \ver(* 
nonintoxicating  malt  liquors.  The  trial  court  received  in 
evidence,  over  the  objections  of  the  defendant,  the  search 
warrant  under  which  the  liquors  were  seized,  and  the 
officer's  return  thereon.  The  following  is  a  copy  of  the 
warrant  and  the  return : 

"State  of  Nebraska,  Cedar  County;  To  the  Sheriff  or 
any  Constable  of  said  County,  Greeting:  Whereas,  before 
me,  C.  H.  Whitn^,  county  judge  within  and  for  said 
county  of  Cedar,  complaint  has  been  made  in  writing, 
signed  and  sworn  to  by  Benjamin  F.  Smith,  Jr.,  and  fl^ed 
according  to  law,  that  John  Weinandt  of  said  county 
within  thirty  days  last  past  on  h)t  twelve  in  block  ten  in 
the  city  of  Randolph,  in  the  county  of  Cedar,  in  said  state 
of  Nebraska,  then  and  there  unlawfully  sold  intoxicating 
liquors  without  license  or  druggists'  permit,  and  that  the 
said  John  Weinandt  is  keeping  intoxicating  liquors  in 
said  premises  with  intent  to  unlawfully  sell  the  same,  con- 
trary to  the  form  of  the  statutes  in  such  cases  made  and 
provided  and  against  the  peace  and  dignity  of  the  people 
of  the  state  of  Nebraska ;  these  are  therefore  to  command 
yon  to  seize  the  intoxicating  liquors  found  upon  the  prem- 
ises above  described  and  bring  the  same  into  court,  and 
forthwith  to  take  the  said  John  Weinandt,  if  he  be  found 
in  your  county ;  or,  if  he  shall  have  fled,  that  you  pursue 
after  the  said  John  Weinandt  into  any  other  county  within 
the  state,  and  take  and  safely  keep  the  said  John  Weinandt 
so  that  you  bring  his  body  forthwith  before  me,  or  some 
other  magistrate  having  cognizance  of  the  case  of  said 
offense  so  committed,  to  answer  said  complaint  and  be 
further  dealt  with  according  to  law.  Given  under  my 
hand  and  official  seal,  this  10th  day  of  November,  A.  D. 
1D06.     (Seal.)  C.  H.  Whitney,  County  Judge." 

"State  of  Nebraska,  County  of  Cedar;  ss.  November  12, 
t&06,  I  made  diligent  search  for  the  goods  and  chattels 
described  in  the  within  warrant,  at  the  place  mentioned 
therein,  and  have  found  the  following:  Four  barrels  of 
Cream  of  Malt,  Malt  Extract,  and  a  few  bottles  labeled 
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^Boer.'  At  tlie  same  time  I  aiTested  the  said  John  Wein- 
andt,  and  now  have  said  goods  and  chattels  and  also  the 
body  of  the  said  John  Weinandt  before  the  court  within 
named.    J.  F.  Kosenbergor,  Sheriff." 

The  admission  of  this  evidence  is  assigned  as  error. 
The  state  contends  that  the  admission  of  this  evidence 
was  not  prejudicially  erroneous,  and  that  a  jury  of  intel- 
ligent men  would  not  be  misled  by  the  reading  to  them  of 
the  charge  set  forth  in  the  warrant,  and  \\^uld  distinguish 
between  the  charge  and  the  proof  of  the  commission  of 
the  acts  charged.    Ordinarily  this  might  be  the  case,  but 
here  we  have  the  trial  court  admitting  in  evidence  the 
warrant  over  the  objections  of  the  defendant,  and  thereby 
saying  to  the  jury  that  it  is  entitled  to  the  probative  force 
of  evidence,  and  that  they  are  entitled  to  consider  it  as 
evidence  upon  the  questions  in  issue.    No  reason  is  given, 
nor  is  any  apparent,  for  offering  the  warrant  in  evidence. 
By  this  warrant  the  jury  were  informed  that  one  Benjamin 
F.   Smith,  Jr.,  had  made  oath  that  the  defendant  had, 
within  the   last   30   days,    unlawfully   sold   intoxicating 
liquors  without  a  license,  and  was  then  keeping  intoxicat- 
ing liquors  in  his  place  of  business  with  the  intention  to 
unlawfully  sell  them.     The  jury  were  permitted  to  con- 
sider that  evidence,  and  there  is  no  way  of  ascertaining 
the  weight  that  was  given  it,  nor  to  what  extent  it  in- 
fluenced the  jury  in  determining  that  the  liquors,  which 
the  defendant  had  sold  and  was  keeping  for  sale,  were 
intoxicating.    This  was  a  material,  controverted  question 
in  the  case,  and,  as  we  view  it,  this  evidence  was  admitted 
without  any  justification  or  excuse.    It  was  calculated  to 
prejudice  the  rights  of  the  defendant,  and  we  cannot  pre- 
sume that  it  did  not. 

The  same  question  was  before  this  court  in  the  case  of 
'Nelson  v.  State^  53  Neb.  790.  Tlie  court  there  held  that 
the  admission  of  the  warrant  in  evidence  was  prejudicially 
erroneous.  The  state  seeks  to  distinguish  that  case  from 
this,  because  it  was  stated  in  the  opinion  in  that  case  that 
the  warrant  was  issued  in  an  independent  proceeding. 
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But  an  examination  of  the  case  leads  us  to  the  belief  that 
it  was  the  warrant  under  which  the  liquors  were  seized, 
and  in  all  respects  similar  to  the  case  at  bar.  The  state 
seeks  to  avoid  the  effect  of  this  case  on  the  gi'ound  that 
the  sheriff,  who  made  the  return,  was  a  witness  and  fully 
testified  to  the  facts,  and  that  they  did  not  differ  from  the 
facts  set  forth  in  the  return ;  while  in  the  case  of  Nelson  v. 
Htate^  supra,  it  was  stated  that  the  officer,  by  whom  the 
return  was  made,  was  examined  and  cross-examined  as  a 
witness  in  that  case,  and  that  his  testimony  had  much  less 
of  positiveness  than  did  his  return.  We  do  not  think  this 
is  sufficient  to  disting^iish  the  cases,  nor  to  change  the  rule 
laid  dowm.  The  principal  vice  was  in  the  fact  that  it  in- 
formed the  jury  that  the  complainant  had  sworn  i)ositively 

to  the  facts  that  were  set  forth  in  the  complaint  and  copied 
into  the  warrant,  and  that  this  was  competent  evidence  for 
them  to  consider  upon  the  issues  involved.  This  error 
alone  is  sufficient  to  justify  a  reversal  of  the  judgment,  but 
there  are  other  errors  assigned  that  are  likely  to  occur  on 
a  retrial,  which  we  will  consider. 

The  defendant  complains  because  evidence  of  the  keep- 
ing of  Western  Brew  Beer  was  admitted  in  evidence,  and 
because  samples  of  this  liquor,  together  with  samples  of 
other  liquors  than  those  alleged  in  the  information,  were 
offered  in  evidence,  and  the  jury  were  permitted  to  taste 
samples  thereof.  Where  the  evidence  shows  the  liquors 
were  all  substantially  the  same  kind,  although  being  sold 
under  different  names,  and  that,  as  in  this  case,  all  the 
liquors  which  were  being  sold  belonged  to  the  class  of  beer, 
it  was  not  error  to  admit  evidence  of  the  keeping  of  other 
liquors  of  the  same  kind,  although  they  bore  different 
names.  We  think  it  would  have  been  the  same  if  the 
information  had  charged  the  defendant  with  the  keeping 
of  beer.  Notwithstanding  the  liquors  bore  other  names, 
yet,  if  they  were  in  fact  beer,  the  evidence  concerning  them 
was  rightly  received.  When  the  evidence  discloses  that 
the  defendant  was  in  possession  of  the  identical  liquors 
charged,  with  intent  to  sell  them,  the  admission  of  evi- 
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(lence  showing:  that  he  kept  other  liquors  than  those 
charged  is  permissible.  Fnldern  v,  tit  ate,  79  Neb.  651.  It 
haw  been  frequently  lield  not  improper  for  the  jury  to 
examine  the  liquoi-s  and  to  taste  thereof.  Schnlenhcrg  v, 
tiiatc,  79  Neb.  65.  While  tlie  eourt  would  have  no  author- 
ity to  direct  or  compel  the  jury  to  taste  or  sample  the 
liquors,  it  was  not  error  to  permit  them  to  taste  thereof 
if  they  so  chose. 

Complaint  is  made  of  the  giving  of  instructions  num- 
bered 6,  7  and  8.  We  think  each  of  these  instructions  was 
erroneously  given.  It  is  not  nei*essary  to  set  out  the  in- 
structions in  full.  It  is  sufficient  to  say  that  the  vice 
contained  in  each  is  that  it  did  not  limit  the  right  to  a 
conviction  to  the  keeping  of  the  liquors  charged  in  the 
information,  but  informed  the  jury  that  the  keeping  of 
intoxicating  liciuors  with  the  intention  of  disposing  of  the 
same  without  a  license,  without  limiting  the  same  to  the 
li<luor8  described  in  the  information,  was  sufficient.  The 
court  by  its  instructions  should  have  limited  the  jury  to  a 
determination  of  the  questions  as  to  whether  or  not  the 
licjuors  describcHl  in  the  information  were  intoxicating, 
and  as  to  whether  or  not  the  defendant  had  kept  the  saiiie 
with  the  intent  to  sell  them  without  a  license.  It  is  a  well- 
HH^ognized  principle  that  proof  of  unlawful  sales  of  whii^keA 
will  not  sustain  a  charge  of  unlaw  ful  sale  of  beer,  or  the  re- 
verse. The  section  of  tlie  statute  under  which  this  action 
was  prosecuted  seems  to  require  that  the  liquors  be  de- 
scribed as  nearly  as  may  be,  and  if  the  defendant  Is 
charged  with  the  keeping  of  beer,  or  the  kec^ping  of  other 
intoxicating  liquor  under  other  names,  such  as  Cn^am  of 
Malt  or  Malt  Extract,  w^hich  are  in  fact  beer,  the  charge 
is  not  sustai]ied  by  the  proof  of  keeping  other  and  diff(»rent 
kinds  of  intoxicating  liquors.  The  instruciioAs  complained 
of  are  all  subject  to  this  vice,  and  should  not  be  given  upon 
a  retrial.  The  jury  should  be  informed  that  their  verdict 
must  be  based  upon  the  keeping  by  the  defendant  with 
intent  to  sell  the  liquors  described  in  the  information. 

For  the  reasons  given,  we  recommend  that  the  judgment 
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of  th^  di?^trk*t  tottrt  be  reversed  and  the  cause  remanded 
for  a  new  trial. 

DuFFiE  and  Epperson,  CC,  concur. 

By  the  Coiirt:  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remande<l  for  a  new  trial. 

REVteRSteD. 


Ida  E.  Miller,  appellant,  v.  Johk  M.  Bradforii^ 

appellee. 

Piled  November  21,  1907.    No.  14,978. 

lUidings:  Svide^ice.     Bvidence  examined,  and  held  dufRcient  to  bub- 
tain  the  findings  and  Judgment  of  the  trial  court. 

APlPteAL  from  the  district  court  for  Red  Willow^  county : 
RbftER^  C.  OttR,  Jt'DGE.    Affirmed. 

Uteirr  ^  Reader,  for  appellant. 

-W.  i8f.  Mnrlan,  contra. 

Fawcett,  C. 

This  is  Ml  appeal  from  a  decree  of  the  district  coutt  for 
Red  Willow  county,  denying  appellant's  prayer  tot  a  re- 
conwyance  of  certain  lots  in  West  McCook,  and  granting 
apjiellee's  prayer  for  a  decree  quieting  his  title  thereto. 
tile  only  erh>M  assigned  by  appellant  are:  'The  judgment 
of  thfe  tower  court  is  not  sustained  by  the  evidence.  Thi6 
dwd  f»m  plaiutiflf  to  defendant  was  pmculfed  by  ft*aud 
atid  Was  without  any  consideration  Whatever.*'  The  l^t 
tW^o  rtauses  being  covered  by  the  first,  the  only  question 
tot  ifohsidetatiott  is :  Does  the  evidence  sustain  the  ftnd- 
IftJS*  a»d  judgment  of  the  court?  The  substaUre  of  plain- 
tiff^ (Contention  is  that  she  was  the  owner  of  a  home  cott- 
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sisting  of  some  deeded  lots  in  West  McCook;  that  defend- 
ant came  to  her  and  represented  that  he  owned  a  section 
of  land  in  Dundy  county  for  whidi  he  could  give  a  clear 
deed,  and  proposed  to  trade  it  to  her  for  her  ^McCook  prop- 
erty; that  she  sent  her  husband  with  defendant  to  examine 
the  Dundy  county  land;  that  defendant  showed  her  hus- 
band a  lot  of  good  valley  land  which  did  not  belong  to 
him,  and  by  such  fraudulent  conduct  induced  him  to  give 
his  approval  to  the  trade;  that  plaintiff  and  her  husband 
did  not  know  until  after  they  had  delivered  their  deed  to 

defendant  that  defendant  could  not  give  them  a  deed  to  the 
Dundy  county  land,  but  could  only  give  a  relinquishment 
of  the  same;  that  immediately  after  receiving  the  relin- 
quishment and  discovering  the  true  character  of  the  pa- 
per, the  husband  demanded  a  return  of  the  deed,  which 
was  refused ;  that,  without  plaintiff's  knowledge,  her  hus- 
band filed  defendant's  relinquishment  of  the  Dundy 
county  land  and  entered  the  same  in  his  own  name;  that 
plaintiff  never  received  any  consideration  whatever  for 
her  McCook  property ;  that  her  husband  was  illiterate  and 
could  not  even  read  his  own  name;  that  they  relied  im- 
plicitly upon  the  representations  made  by  defendant,  and 
executed  and  delivered  to  him  a  deed  to  their  McCook 
property;  that  the  said  representations  of  defendant  were 
false  and  fraudulent,  as  defendant  well  knew,  and  were 
made  for  the  purpose  of  cheating  and  defrauding  plaintiflf 
out  of  her  home  in  McCook,  of  the  value  of  about  |1,000. 

Defendant  denies  all  allegations  of  fraud,  and  says  that 
plaintiff  and  her  husband  knew  all  about  the  fact  that  hfe 
simply  held  the  Dundy  county  land  as  a  homestead  entry 
under  the  Kinkaid  act ;  that  his  Dundy  county  relinquish- 
ment was  worth  from  |1,200  to  $1,500 ;  that  the  improve- 
ments on  the  land  alone  were  worth  from  $300  to  $350; 
that  plaintiff^s  husband,  prior  to  the  execution  of  plain- 
tiff's deed,  was  advised  as  to  just  what  he  would  have  to 
do  with  defendant's  relinquishment  in  order  to  secure  the 
land  as  a  homestead;  that  the  trade  was  made  in  good 
faith ;  that  he  had  relinquished  his  homestead  entry ;  that 
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plaintifif's  husband  had  eiit(*ivd  the  lands,  and  that  plain- 
tiff and  her  husband  took  and  still  hold  possession  of  the 
same. 

After  carefully  reading  every  word  of  ,the  evidence,  we 
are  unable  to  concur  in  appellant's  view  of  it.  To  our 
minds  it  not  only  sustains  the  findinjijs  and  judgment  of 
the  trial  court,  but  so  strongly  negatives  every  contention 
of  plaintiff,  and  sustains  those  of  defendant,  that  a  decree 
for  plaintiff  based  thereon  could  not  have  been  sustained. 

Plaintiff  contends  that  her  husband  was  an  illiterate 
man,  who  could  not  read  or  write.  An  examination  of  his 
signature  to  exhibit  9 — the  deed  to  the  McCook  property — 
which  the  witness  Berry  testifies  he  signed  himself,  shows 
that  he  not  only  can  write,  but  tlmt  he  writes  an  unusually 
good  hand  for  a  laboring  man.  In  addition  to  this,  his 
examination  on  both  direct  and  cross-examination  shows 
him  to  be  a  man  of  at  least  ordinarv  intelligence.  Plain- 
tiff  and  her  husband  were  both  upon  the  witness  stand  on 
the  trial  of  the  case,  and  the  eJstimate  placed  upon  their  in- 
telligence by  the  district  court  would  be  much  better  and 
more  reliable  than  any  opinion  we  might  form  from  the 
reading  of  the  record.  Plaintiff's  contention  that  neither 
she  nor  her  husband  knew  that  defendant  did  not  own  the 
Dundy  county  land,  and  could  not  make  a  deed  thereto,  is 
completely  negatived  by  her  own  testimony  and  that  of  her 
husband.  On  page  2,  while  testifying  as  to  her  first  inter- 
view with  the  defendant,  she  says:  "I  met  him  on  the 
street,  the  first  time  I  ever  met  him,  he  came  up  to  nie  and 
said :  *I  see  you  want  to  sell  your  house.  Don't  you  want 
to  trade  it  for  a  homestead?'  "  On  page  22  plaintiff's  hus- 
band in  testifying  says:  "They  was  talking  together.  I 
didn't  pay  much  attention  to  it,  only  the  woman  told  me  a 
man  was  up  here  and  looked  at  the  place,  and  he  wants  to 
give  her  a  homestead  for  her  place,  and  she  wanted  me  to 
go  up  and  look  at  it.  I  say :  *A11  right,  I  can  go  up  and 
look  at  it/''  Prom  this  testimony  of  plaintiff  and  her 
husband,  it  will  be  seen  that  at  the  very  beginning  of 
n^otiations  defendant  advised  them  that  all  he  had  to 
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trade  was  a  homestead.  On  page  54,  defendant  testifii^: 
"I  told  her  I  liad  a  homestead  filing  in  Dundy  county^  atid 
that  I  would  trade  them  my  right  for  their  house,  und 
make  a  relinquishment,  if  they  thought  that  would  suit 
them.  I  asked  if  Mr.  Miller  had  a  homestead  right,  and 
she  said  he  had.  She  said:  ^A  homestead  is  what  Paul 
has  been  wanting  for  quite  a  while.'  She  said :  ^He  tried 
to  get  one  when  the  new  law  came  in,  but  coiild  not  get 
one.' "  On  page  55  he  says :  "She  thought  it  would  be 
just  what  he  would  want,  and  to  go  down  and  talk  it  over 
with  him,  and  whatever  he  did  would  be  all  right  with 
her."  Then,  in  testifying  as  to  the  conversation  with  the 
husband,  defendant  says:  "I  told  him  I  had  a  homestead 
I  would  like  to  trade  for  his  house.  I  asked  him  if  h^ 
had  his  homestead  right  yet,  and  he  said  he  had,  and  I 
asked  him  if  he  wanted  to  file  on  a  piece  of  land,  and  he 
said  he  would.  That  that  is  what  he  had  been  wanting  to 
do  for  a  year."  Again,  in  testifying,  on  page  55,  aH  to  the 
conversation  which  he  had  with  plaintiflf  and  her  husband 
together,  defendant  says:  "I  said:  'Do  you  understand 
the  law?  You  have  to  live  on  it  five  years  under  this  Kin- 
kaid  law  before  you  can  prove  up  and  get  a  deed.  It  is 
not  like  the  old  law.'  They  said:  'Yes.'  They  understood 
that  you  had  to  live  on  it — that  you  couldn't  commute 
under  this  law."  The  witness  Green,  apparently  a  per- 
fectly disinterested  witness,  owned  land  adjoining  the 
Dundy  county  land.  When  defendant  and  plaintiff's 
husband  went  to  examine  the  land,  th^  drove  by  Green's 
place,  and  invited  Green  to  get  in  the  buggy  and  ride  over 
with  them.  Green  corroborates  defendant's  testimony 
that  defendant  showed  plaintiff's  husband  the  right  land. 
Green  was  an  old  acquaintance  of  plaintiff  and  her  hus- 
band. After  they  had  ridden  over  the  land,  Green  and 
plaintiff's  husband  had  a  conversation,  and,  on  page  4fi> 
Green  says :  "I  said :  Taul,  you  know  that  Bradford  can't 
sell  you  this  land.  All  he  can  sell  you  is  the  improve- 
ments.' And  I  said:  *He  will  relinquish.'  And  I  said: 
'You  want  to  be  there  as  soon  as  he  relinquishes,  because 
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anybody  else  has  a  right,  and  whoever  romes  along  can 
tile.'  And  he  siiid :  ^How  much  does  it  cost?'  And  I  said : 
'114/  We  drove  a  short  wavs  farther,  and  I  asked  him: 
'Have  you  got  your  naturalization  papers?'  And  he  said : 
^No,  I  left  them  at  McCook.'  I  said:  'You  will  have  to 
have  them.'  Then  I  repeated  what  I  said  before  in  regard 
to  Bradford  not  being  able  to  sell  the  land."  The  witness 
Hines,  who  examined  the  abstract  for  defendant  when 
plaintiff's  husband  returned  to  Benkelman  with  the  deed, 
testifies,  on  page  70 :  "I  took  the  abstract  and  examined 
it,  and  I  thought  the  title  was  straight  except  ^^  taxes 
that  were  unsatisfied — unpaid — and  Mr.  Miller  spoke  up 
at  that  time  and  said :  *I  have  decided  to  trade  our  prop- 
erty for  the  relinquishment  of  your  homestead,  provided 
you  pay  the  taxes.' "  Mr.  Hines  prepared  the  relinquish- 
ment and  took  defendant's  acknowledgment  of  it.  Then 
defendant  and  Miller  went  to  the  office  of  Mr.  Rickard,  the 
county  clerk,  and  requested  him  to  fill  out  the  necessary 
blanks  for  Miller  to  file  upon  the  lands,  so  that  they  could 
send. the  filing  to  the  government  land  office,  with  defend- 
ant's relinquishment,  and  thus  prevent  any  other  man 
fi*om  getting  in  ahead  of  him.  The  county  clerk  prepared 
the  papers,  and,  on  page  (>8,  says :  "I  asked  him  if  he  was 
a  native  bom  citizen,  and  he  said  he  was  not.  Then  I 
asked  him  for  his  naturalization  papers,  or  a  copy  of  them. 
He  said  he  didn't  have  them  with  him ;  that  he  would  have 
to  wait  until  he  got  back  to  McCook."  On  page  69  this 
question  was  asked  Mr.  Rickard,  and  this  answer  given: 
'^}.  When  in  your  presence  at  that  time  was  there  any 
talk  had  in  regard  to  the  homestead  and  how  long  he 
would  have  to  live  on  it,  or  anything  of  that  kind?  A.  He 
said  that  all  he  regretted  about  it  was  that  he  would  have 
to  live  on  it  five  years  before  he  could  get  a  deed  to  it." 
On  page  81  Mr.  Green,  on  being  recalled,  testifies  to  a 
conversation  with  plaintiff  one  evening  in  the  latter  part 
of  July,  which  would  be  a  month  after  the  transaction 
complained  of  had  taken  place.  He  says:  "She  a«ked  me 
how  my  wife  liked  it  out  there,  and  I  told  her  it  was  pretty 
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lonesome  for  her,  and  she  said:  'When  I  go  up  there  I 
can  visit  her.'  "  Defendant  also  testifies,  on  page  61,  that 
about  a  week  after  the  making  of  the  deal  for  the  land 
plaintiff's  husband  came  to  him  to  buy  a  horse,  and  that 
at  that  interview  nothing  was  said  by  Mr.  Miller  in  regard 
to  being  dissatisfied  with  the  trade.  On  page  42,  plaintiff 
was  recalled  by  the  court,  by  whom  she  was  interrogated, 
and  testifies  that  after  the  trade  the  defendant  lived  in 
McCook;  that  the  first  time  she  ever  spoke  to  defendant 
about  the  trade  and  made  any  complaint  was,  as  near  as 
she  could  remember,  some  time  in  August,  when  defendant 
brought  a  man  up  there  to  sell  the  place,  when  she  offered 
to  make  a  settlement  with  him,  "and  he  wouldn't  take  it" ; 
and  that  she  never  spoke  to  him  about  it  after  that.  De- 
fendant Bradford  fixed  the  time  of  that  interview  as  late 
as  the  month  of  October.  But,  even  if  plaintiff  is  right 
about  the  time,  it  shows  that  she  lived  in  the  same  town 
with  the  defendant  for  almost  two  months  after  the  mak- 
ing of  the  trade  without  ever  making  any  complaint  to 
him.  She  waited  until  defendant  came  to  show  the  place 
to  a  prospective  purchaser,  and  even  then  she  does  not  say 
that  she  claimed  that  he  had  defrauded  her,  but  simply 
says  that  she  "offered  to  make  a  settlement  with  him,  and 
lie  wouldn't  take  it,"  and  that  she  never  spoke  to  him 
about  it  after  that.  It  is  incredible  that  she  would  so 
tamely  submit  to  such  a  fraud  as  she  says  was  perpetrated 
upon  her.  She  says  she  never  has  gone  upon  the  land,  but 
the  evidence  shows  that  her  husband  took  possession  of 
the  land,  cut  the  hay  upon  it,  and  has  had  possession  of  it, 
together  with  all  of  the  improvements  made  by  defendant, 
ever  since  the  time  of  the  trade.  All  of  the  testimony  by 
defendant  and  his  witnesses  stands  in  the  record  without 
any  attempt  at  contradiction.  In  the  face  of  such  a  record, 
it  is  idle  to  claim  that  plaintiff  executed  her  deed  to  de- 
fendant on  the  strength  of  representations  by  defendant 
that  he  could  and  would  give  her  a  deed  to  his  lands.  All 
of  the  pai'ties  fully  understood  just  what  they  were  doing, 
and  the  fact  that  plaintiff  may  have  subsequently  con- 
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eluded  that  she  had  made  a  bad  bargain  is  not  sufficient  to 
entitle  her  to  relief  by  a  court  of  eiiuitj.  While  a  court 
of  eciuity  will  at  all  times  lend  its  aid  to  the  prevention  of 
fraud,  it  will  not  permit  parties  to  use  it  as  the  means  of 
<?etting  behind  transactions  entered  into  with  their  eyes 
open,  simply  because  tliey  would  like  to  undo  what  they 
have  done. 

Aside  from  all  this,  the  record  does  not  disclose  that 
plaintiff  was  overreached  in  her  trade  with  defendant. 
She  does  not  claim  that  her  McCook  property  was  worth 
more  than  $1,000,  while  the  uncontradicted  testimony  of 
the  defendant  and  the  witnesses  Green  and  llines  estab- 
lishes the  fact  that  the  improvements  upon  the  Dundy 
county  land  were  worth  in  the  neighborhood  of  |300,  and 
that  a  relinquishment  of  the  lands,  including  the  improve- 
ments, was  worth,  at  a  fair  estimate,  at  lea*st  |1,200.  In 
addition  to  this,  the  testimony  of  Bradford  and  nines 
shows  that  defendant  was  compelled  to  pay  $53  back  taxes 
upon  the  McCook  property. 

There  is  no  merit  in  the  contention  that,  because  her 
husband  entered  the  lands  in  his  name,  therefore  she  re- 
ceived no  consideration  for  the  McCook  property.  The 
property  in  McCook  was  the  homestead  of  herself  and  hus- 
band, the  title  being  in  her.  If  she  saw  fit  to  exchange 
that  for  another  homestead,  the  title  to  which  must,  under 
the  homestead  laws,  be  taken  in  the  name  of  her  husband, 
and  her  husband  obtained  that  homestead,  and  the  party 
with  whom  they  were  dealiiig  parted  with  his  right  thereto, 
she  cannot  now  be  heard  t6  say  that  she  has  received  no 
consideration  for  the  homestead  with  which  she  parted. 

We  deem  further  comment  unnecessary.  The  findings 
and  judgment  of  the  trial  court  are  clearly  right,  and  we 
recommend  that  the  judgment  be  affirmed. 

Ames  and  Calkins,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion^  the  judgment  of  the  district  court  is 

Appirmbd. 


1 
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Frank  Bendekovich,  appellant,  v.  Omaha  &  Council 
Bluffs  Street  Railway  Company,  appellee. 

Filed  Novembkb  21,  1907.    No.  14,916. 

Carriers:  Negligence:  Question  fob  Juby.  In  the  circumstances  of 
this  case,  the  question  of  whether  a  passenger  was  guilty  of  neg- 
ligence in  going  from  the  platform  to  the  step  of  a  moving  street 
car  with  the  intention  of  alighting  therefrom  is  a  question  of  fact 
for  the  jury,  and  not  one  of  law  for  the  court 

Appeal  from  the  district  court  for  Douglas  county: 
William  A.  Kedick,  Judge.    Reversed. 

T.  J.  Mahoney  aud  T.  J,  Nolan,  for  appellant. 

John  L.  Webster  and  W.  J.  Vonncll,  contra. 

Ames,  C. 

This  is  an  appeal  from  a  ju  \:^ment  for  the  defendant  in 
an  action  to  recover  damaj^es  for  a  personal  injury.  There 
is  no  conflict  of  evidence,  and  for  the  sake  of  convenien(*e 
the  following  stat<*ment  of  facts  is  copied  from  the  brief 
of  the  appellee:  "The  plaintiff  at  the  time  of  the  accident 
in  question  was  18  years  of  age.  He  is  a  native  of  Austria, 
and  had  been  in  this  country  for  only  two  months.  About 
10  o'clock  on  the  evening  of  December  7,  1903,  he  boarded 
one  of  the  defendant's  south  bound  trains  at  the  corner  of 
Sixteenth  and  Williams  streets  in  the  citv  of  Omaha.  The 
train  consisted  of  two  cars,  a  motor  and  a  trailer.  Plain- 
tiff  boarded  the  first  or  motor  car,  and  stood  on  the  east 
or  left-hand  side  of  the  rear  platform  thereof  until  he 
I  reached  J  street  in  South  Oumha.    At  that  point  the  street 

car  tracks  run  north  and  south  on  Twenty-Fourth  street, 
I  and  J  street  int(»rsects  Twenty-Fourth  street.     Plaintiff 

!  ti^stified  that  sliortlv  after  he  had  boarded  the  train  he 

I  l)aid  his  fare  to  the  nnid\ictt)r,  and  told  him  that  he  \vanted 

!  to  get  off  at  J  street,  and  that  the  conductor  nodded  his 

j  head;  that  about  four  blocks  north  from  J  street  he  again 


Vol.  80]  SEPTEMBER  TERM,  1907.  175 

BendebOYich  v.  Omaha  &  C.  B.  Street  B.  Co. 


told  the  conductor,  and  received  the  same  sign  from  him ; 
and  that  the  same  thing  occurred  again  about  half  a 
block  befora  reaching  J  street;  that  there  is  a  church  on 
the  northeast  corner  of  Twenty- Fourth  and  J  streets,  and, 
when  the  car  was  right  across  from  the  church,  he  walked 
toward  the  west  and  stepped  down  upon  the  step  of  the* 
car,  taking  hold  w  iti)  both  hands  of  the  handliold  in  front 
of  him,  the  one  attached  to  the  rear  of  the  body  of  the  car. 
Plaintiff  further  testified  that  the  car  did  not  stop  at  J 
street^  but  went  by  fast;  that  he  wanted  to  move  back  onto 
the  platform  of  the  car,  but  could  not,  but  the  reason  why 
ke  could  not  is  not  given;  that  the  car  went  fast  all  th(» 
time;  that  he  got  scared  so  badly  he  fell  down — fell  down 
on  the  street.  The  only  other  witness  who  testified  in 
regard  to  the  happening  of  the  accident  was  Ilenry  Koche- 
lek.  Mr.  Kochelek  testified  that  he  was  a  passenger  on 
the  same  train,  and  that  he  sat  in  the  trailer  car,  on  the 
west  or  right-hand  side  thereof,  and  within  about  two  feet 
of  the  front  end;  that  the  conductor  stood  on  the  front 
platform  of  the  trailer  with  his  hand  upon  the  brake ;  that 
he  (witness)  saw  plaintiff  standing  on  the  rear  platform 
of  the  first  car ;  that  as  the  car  was  pretty  near  hitting  J 
street  he  saw  plaintiff  motion  to  the  conductor  and  start 
to  walk  off,  and  he  noticed  ^the  jar,  or  something.'  This 
*jar  or  something'  occurred  while  the  plaintiff'  was  still 
upon  the  platform  of  the  car.  Kochelek  stated  that  he 
didn't  know  what  followed  after  plaintiff  struck  the  step; 
that  he  couldn't  say  how  plaintiff  got  down  the  step,  be- 
cause he  paid  no  attention ;  that  as  plaintiff  moved  west 
on  the  platform  the  car  was  going  a  pretty  good  gait,  kind 
of  jarring.  Mr.  Kochelek  did  not  see  the  plaintiff*  fall,  his 
attention  being  first  attracted  to  the  accident  by  the  con- 
ductor ringing  the  bell  and  looking  out  on  the  side.  The 
car  stopped  on  the  north  side  of  K  street,  but  Kochelek 
.got  off  before  it  stopped  *to  see  who  was  hurt — to  see  if 
ke  really  waa  getting  off  while  it  was  going  that  gait.  I 
wanted  to  aee  who  he  was.'  This  witness  further  testified 
tkal»  alter  the  car  crossed  J  street,  it  was  running  about 
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25  or  30  miles  au  liour.  After  plaintiff  had  rested  his  case, 
and  after  the  arguments  on  defendant's  motion  for  a  per- 
emptory instruction  had  been  partly  made,  the  plaintiff 
was  given  leave  to  withdraw  his  rest  and  to  introduce 
further  testimony.  Witness  Kochelek  was  recalled,  and 
testified  that  the  car  started  to  go  faster  when  it  was  pretty 
close  to  J  street — the  north  side  of  it;  but  this  witness  was 
unable  to  further  describe  this  change  in  speed.  He  could 
not  tell  how  much  of  a  change  was  made,  nor  how  much 
faster  the  car  was  going.  John  Hendekovitch  testified  that 
the  distance  from  the  south  side  of  J  street  to  the  point 
where  the  plaintiff  was  picked  up  after  the  accident  was 
250  feet.  There  was  no  (evidence  of  any  imperfection  in  the 
car  or  track,  either  as  to  construction  or  operation,  nor 
that  there  was  any  unusual  or  extraordinary  jarring  or 
jerking  of  the  car;  neither  that  the  plaintiff's  fall  to  the 
street  was  caused  by  any  jerking  or  jarring  of  the  car  or 
on  account  of  any  imperf(*ction  in  either  the  car  or  the 
track.  At  the  close  of  plaintiff's  case,  on  motion  of  the 
defendant,  the  trial  court  instructed  the  jury  to  return  a 
verdict  for  defendant." 

Considerable  discussion  has  been  devoted  by  counsel  to 
the  inquiry:  What  was  the  proximate  cause  of  the  acci- 
dent? but  that  question  seems  to  us  to  conceal  no  mystery. 
Evidently  the  proximate  cause  was  the  concurrence  of  two 
circumstances,  in  the  absence  of  either  of  which  the  acci- 
dent w  ould  not  have  happened.  If  the  car  had  stopped  at 
J  street,  the  plaintiff  would  have  alighted  without  injury. 
If  he  had  remained  within  the  car  or  on  the  platform,  he 
would  have  been  carried  onward  in  safety.  There  is  no 
other  circumstance  to  which  the  mishap  can  be  attributed. 
The  car  does  not  appear  to  have  been  moving  at  an  unac- 
customed rate  of  spec^,  although  the  rate  was  high  and 
was  accelerated  after  crossing  J  street.  That  the  speed 
was  high,  some  25  miles  an  hour,  and  that  it  would  be  sg 
accelerated,  the  conductor,  it  will  be  assumed,  must  haVe 
know^n,  and  the  latter  fact  it  is  not  shown  that  the  passen- 
ger did  know,  but,  as  already  said,  the  rapidity  of  the  mo- 
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tion  would  have  caused  no  liarm,  if  the  passenger  liad  not 
attempted  to  alight.  That  he  desired  to  alight  at  the  point 
designated  and. would  probably  put  himself  in  readiness 
so  to  do,  the  conductor  had  bcn^n  informed,  and  had,  be- 
sides, opportunity  to  observe.  That  the  latter  was  negli- 
gent of  his  duty  toward  the  former  seems  to  us  to  be  free 
from  doubt. 

But  was  the  negligence  of  su(*h  a  character  that  a  rea- 
sonably capable  and  careful  man  in  the  position  of  the 
conductor  would  have  anticipattnl  the  accident  as  a  prob- 
able consequence  thereof?  This  raises  the  question 
whether  the  conduct  of  the  pass(mger  was  such  as  no 
ordinarily  intelligent  and  careful  man  would  have  shown 
under  the  same  or  similar  circumstances,  for  it  was  upon 
such  conduct  that  the  conductor,  although  himself  negli- 
gent, had  a  right  to  rely.  It  is  not  a  case  of  intentionally 
and  voluntarily  standing  upon  a  car  step  or  running- 
board  for  the  purpose  of  continuous  riding,  which  several 
courts  have  held  to  be  neglig(*nce  per  se,  but  it  is  an  in- 
stance of  going  down  ujjon  the  step  or  board  in  anticipa- 
tion of  almost  immediately  leaving  the  same  by  alighting 
upon  the  ground  when  the  car  shall  have  stopped,  or  nearly 
so.  Now,  this  is  an  act  that  men  of  all  gi*ades  of  intelli- 
gence, experience  and  prudence  are  frequently  and  con- 
stantly committing.  We  suppose  it  is  done  thousands  of 
times  every  day  in  all  the  considerable  cities  of  the  United 
States,  so  that  its  frequency  must  be  regarded  as  a  matter 
of  common  knowledge  of  which  the  courts  take  judicial 
notice,  and  to  hold  that  such  an  act  is  at  all  times  and  in 
all  circumstances  negligence  per  se^  or  in  law,  would  be 
to  say  that  the  universal  custom  of  intelligent  and  prudent 
nam  is  such,  which,  as  it  seems  to  us,  would  be  to  utter  an 
absurdity.  But  an  act  which  is  prudent  in  some  or  in 
most  circumstances  may  be  negligent  or  criminal  in  oth- 
ers; and  the  question  now  calling  for  decision  is:  Who 
shall  discriminate  the  circumstances,  the  court  or  the 
jury?    Applying  the  inquiry  concretely  to  the  facts  of  this 

15 
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case,  coDBidiTing  the  speed  of  the  car  and  the  character  of 
the  locality,  and  the  fact  that  the  passenger  had  repeatedly 
notified  the  conductor  of  the  place  at  which  he  desired  to 
get  oflF,  and  the  known  duty  of  the  hitter  to  give  a  signal 
to  stop,  and  the  knowledge  of  the  passenger,  if  he  had 
knowledge  of  the  subject,  whether  the  signal  had  been 
given,  is  not  the  (|uestion  of  negligence  one  of  fact  for  the 
jury,  rather  than  one  of  law  for  the  court?  In  our  opinion, 
the  answer  should  be  in  the  affirmative.  It  does  not  ap- 
pear to  us  that  the  case  is  different  in  principle  from  that 
of  a  multitude  of  others  in  which  the  jury  is  required  to 
say  whether,  under  all  the  circumstances  of  the  case,  the 
conduct  of  a  party  was  that  of  a  reasonably  or  ordinarily 
intelligent  and  prudent  man.  And,  the  negligence  of  the 
defendant  having  been  established,  the  burden  of  proving 
contributory  negligence  is  upon  it,  and  the  question  is  one 
of  fact  for  the  jury. 

We  are  therefore  of  opinion  that  the  judgment  of  the 
district  court  should  be  reversed  and  a  new  trial  granted. 

Calkins^  ('.,  concurs. 

Fawcett,  C,  not  sitting. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
a  new  trial  granted. 

Reversed. 


John  Redell,  appellant,  v.  City  of  Omaha,  appellbb. 

Piled  Noyembeb  21,  1907.    No.  14,966. 

1.  Cities:  Chief  of  Fire  Depabtment.  TTMiether  the  chief  of  a  municl- 
pal  fire  department  Is  an  officer  within  the  meaning  of  the  rule 
that  an  officer  de  jure  is  entitled  to  the  emoluments  of  the  office 
without  reference  to  actual  incumbency  or  aervices,  or  whether 
he  is  merely  an  employee  to  whom  other  principles  are  applicable, 
quaere. 
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2.  Appellate  Court:  Jurisdiction.     The  jurisdiction  of    an    appellate 

court  is  dependent  upon  that  of  the  tribunal  from  which  the 
appeal  is  taken. 

3.  Cities:   Claims:    Allowance.     The   charter  of  the  city  of  Omaha 

(Com p.  St.  1903,  ch.  12a,  sec.  901),  which  enacts  that  the  mayor 
and  council  shall  not  allow  or  authorize  to  be  paid  a  claim  pre> 
sented  under  certain  circumstances  or  after  the  lapse  of  a  cer- 
tain time,  is  a  limitation  upon  the  power  and  jurisdiction  of  the 
body  itself,  and  a  claim  so  situated,  and  not  falling  within  an 
exception  of  the  statute,  is  extinguished,  so  far  as  the  judicial 
powers  of  the  mayor  and  council  are  concerned. 

ArrEAL  from  the  district  court  for  Douglas  county: 
William  A.  Redick,  Judge.    Affirmed. 

Weaver  &  Oilier,  for  appellant. 

H.  E.  Bunmm  and  /.  J,  Dunn^  contra. 

Ames,  O. 

The  plaintiff  filed  with  the  mayor  and  council  of  the 
city  of  Omaha  a  demand  for  compensation  as  chief  of  the 
lire  department  of  that  city  during  a  time  in  which  he 
claims  to  have  been  a  de  jure  incumbent  of  that  position, 
although  it  was  in  fact  held  by  another  who  performed  the 
service  and  received  the  salary  pertinent  thereto.  The 
mayor  and  council  rejected  the  chiim,  and  an  ai)peal  to 
the  district  court  resulted  in  a  judgm(»ut  of  dismissal, 
from  which  an  appeal  is  prosecuted  in  this  court. 

The  plaintiff  asserts  his  right  to  the  salary  as  an  inci- 
dent to  the  de  jure  title,  and  the  argument  "upon  the 
merits"  in  this  court  has  been  confined  principally  to  a 
discussion  of  that  proposition.  But  we  doubt  whetluT  a 
chief  of  a  fire  department  is  an  officer  within  the  meaning 
of  the  rule  invoked,  or  w^hether  he  is  not  more  pn)perly 
regartled  as  a  municipal  employc^e,  to  whom  other  princi- 
ples are  more  applicable.  This  question  has  not,  however, 
been  discussed  by  counsel,  and,  in  our  view  of  the  cas(^, 
does  not  require  present  decision. 

The  city  charter  contains  the  following  enactment:  "No 
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bill  for  labor  or  material  or  accouot  of  whateoever  kind 
against  the  city,  after  it  has  been  adversely  reported  on  and 
rejected  by  the  administration  under  which  it  has  been 
incurred,  and  no  bill  not  presented  or  claimed  within 
eighteen  (18)  months  after  it  was  incurred  and  payable, 
shall  be  allowed  or  authorized  to  be  paid  by  any  mayor 
and  council  of  a  subsequent  administration,  except 
througli  the  order  of  a  court  of  competent  jurisdiction. 
These  i^rovisions  shall  apply  equally  to  any  modification 
of  the  same  account,  in  whatever  form  it  may  be  prc*- 
sented."  Comp.  St.  1903,  ch.  12a,  sec.  901.  It  is  not  dis- 
puted that  the  plaintiff's  claim  is  embraced  by  the  prohi- 
bition and  does  not  fall  within  the  exception  of  the  fore- 
going statute.  It  does  not  seem  to  us  that  there  is  room 
for  argument  The  legislature  could  not  have  chosen 
language  more  apt  for  the  expression  of  an  intent  that  a 
demand  so  situated  shall  be  extinguished,  so  far  as  the 
judicial  powers  of  the  mayor  and  council  are  concerned. 
The  enactment  is  not  analogous  to  an  ordinary  statute  of 
limitations,  which  the  defendant  may  waive  at  his  discre- 
tion. To  hold  that  the  city  authorities,  or  their  representa- 
tives, may  do  so  would  be,  in  practical  effect,  to  repeal  the 
statute.  The  limitation  is  of  the  power  and  jurisdiction 
of  the  auditing  body  itself,  whose  disobedience  thereto 
would  be  a  void  act.  It  is  axiomatic  that  a  court  in  which 
an  appeal  may  be  prosecuted  must  derive  its  jurisdiction 
from  the  tribunal  from  which  the  appeal  is  taken.  It 
would  be  absurd  to  say  that  the  court  may  treat  as  erro- 
neous and  reverse  an  order  made  by  the  mayor  and  council 
in  obedience  to  a  peremptory  statute.  Precisely  the  same 
situation  would  have  arisen  if  the  mayor  and  council  had 
simply  ignored  the  claim,  and  a  mandamus  had  been  ap- 
plied for  to  compel  them  to  take  action  upon  it.  No 
aetion  was  required  of  them.  They  were  as  powerless  to 
reject  the  claim  as  they  were  to  allow  it.  The  one  order 
is  equally  as  void  or  futile  as  the  other  would  have  beeij, 
and  there  is  nothing  from  which  an  appeal  can  be  taken. 
Their  order  of  disallowance*,  for  the  reason  given,  was 
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purely  ministerial  and  formal,  and  in  no  sense  judicial. 
It  will  be  soon  enough  to  ascertain  what  Is  meant  by  the 
saving  clause  or  exception  when  the  question  is  presentinl 
in  some  court  having  jurisdiction  and  in  a  manner  calling 
for  its  decision. 

We  are  satisfied  that  the  judgment  of  the  district  court 
is  right,  and  recommend  that  it  be  affirmed. 

Calkins^  C,  concurs. 

Fawcbtt,  C,  not  sitting. 

By  the  Court:  For  the  reasons  stated  in  the  foreffoinfir 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Jeremiah  H.  Cooley,  appellant,  v.  Thomas  D.  Rafter 

et  al.,  appellees. 

Piled  November  21,  1907.    No.  14,991. 

Appeal:  Conflicting  Evidence:  Findings.  When  the  evidence  in  the 
district  court  consists  of  oral  testimony  which  is  in  sharp  and 
irreconcilable  conflict,  and  the  conclusion  derivable  therefrom  is 
dependent  in  part  upon  inferences  from  circumstances,  some  of 
which  are  in  dispute,  and  in  part  upon  the  weight  and  credibility 
of  testimony  to  be  determined  from  the  degree  of  competency  of 
the  witnesses,  their  opportunity  for  knowledge  and  the  apparent 
clearness  of  their  recollection,  and  the  reasons  therefor,  the 
findings  of  the  trial  judge  will  be  considered  in  determining  the 
issues  in  this  court. 

Appeal   from   the  district  court  for   Thayer   county: 
Leslie  G.  Hurd,  Judge.    Affirmed, 

M.  H,  Weisiif  J.  T.  McOuistion  and  Berge,  Mornhig  & 
Ledtcith,  for.  appellant. 

C.  L.  Richards  and  T,  G.  Marshall,  contra. 

Ames,  C. 

This  is  an  action  to  foreclose  a  mechanic's  lien  for  lum- 
ber and  materials  alleged  to  have  been  furnislied  by  the 
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plaintiff,  a  retail  dealer  in  such  articles,  to  the  defendant 
for  the  building  of  a  house  upon  grounds  of  the  latter. 
The  amount  claimed  in  the  petition  is  f 844.62,  which  is 
not  disputiMl,  hut  the  answer  alleges,  in  substance,  that 
the  lumbcT  and  materials  were  furnished  pursuant  to  an 
oral  contract  by  which  the  plaintiff  undertook  to  provide 
the  same  and  construct  the  defendant's  house  for  a  total 
cost  or  price  of  f 850,  upon  which  defendant  had  paid  the 
sum  of  $354.24,  leaving  a  remainder  due  plaintiff  of 
$555.7(>,  and  no  more,  for  which  latter  sum  and  costs  of 
suit  defendant  offered  to  confess  judgment.  The  reply  is 
a  general  denial.  There  was  a  trial  to  a  jury,  resulting  in 
a  disagreement,  and  a  second  trial  to  the  court  without  a 
jury,  followed  by  a  finding  of  the  issues  of  fact  in  favor  of 
the  <lefendant  and  a  judgment  for  the  plaintiff  for  |495.76. 
The  plaintiff  ai)peale<l. 

(\)unsel  agree  that  the  trial  court  committed  no  rever- 
sible error  of  law,  and  that  the  only  subject  of  controversy 
is  the  correctness  of  the  finding  of  the  issue  of  fact 
wheflHT  the  plaintiff  agreed  simply  to  furnish  lumlx^r  and 
material  for  the  building  of  the  defendant's  house,  or 
whether  he  agreed  to  construct  the  house  for  a  specificil 
sum,  furnishing  the  lumber  and  material  necessary  there- 
for. It  is  admitted,  too,  that  the  evidence  upon  this  issue 
consists  wholly  of  oral  testimony  offered  before  the  trial 
judge,  which  is  in  sharp  and  irreconcilable  conflict,  and 
that  the  conclusion  derivable  therefrom  is  dependent  in 
part  upon  inf<*rences  from  circum^stances,  some  of  which 
are  in  dispute,  and  in  part  upon  the  weight  and  credibility 
of  testimony  to  be  determined  from  the  degree  of  compe- 
tency of  the  witn(\'^ses,  their  opportunities  for  knowledge, 
the  apparent  clearness  of  their  recollection,  and  the  i*ea- 
sons  therefor.  We  think  the  rules  laid  down  by  this  court 
for  its  guidance  in  such  cases  in  Faulkner  r.  Sinnns,  68 
Neb.  299,  as  well  as  in  subsequent  cases  decided  under  the 
pres(*nt  statute,  are  sound  and  indispensable  to  the  due 
administration  of  justice.  The  trial  judge,  who  knows  the 
parties  and  who  personally  presided  over  the  examination 
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of  the  witneBges  and  observed  their  demeanor,  is  far  more 
competent,  in  most  cases^  to  weigh  their  testimony  and  de- 
duce correct  conclusions  therefrom  than  can  this  court  be, 
having  before  it  nothing  more  than  an  unresponsive  writ- 
ten record.  The  findings  of  the  trial  court  in  such  cases 
w^iU  be  considered  in  determining  the  issues  in  this  court. 
The  whole  evidence,  however,  will  be  examined,  and  the 
issues  determined  anew. 

These  findings  are  supported  by  the  evidence,  and  we 
therefore  recommend  that  the  judgment  of  the  district 
court  be  affirmed. 

Pawcbtt  and  Calkins,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


James  M.  Hubn,  appbtxant,  v.  Josephus  Alter, 

APPELLEE. 

Filed  Novembes  21,  1907.    No.  14,969. 

BonndarlM:  Bvidsnce.  In  detennitilng  the  boundaries  of  land,  fixed 
monuments  and  known  corners  govern  both  courses  and  dis- 
tances; and,  where  the  existence  of  the  original  government  cor- 
ner Is  established  at  a  certain  potnt  by  sufficient  evidence.  Its 
aatfaenticitj  cannot  be  overcome  by  showing  that  the  location  Is 
not  at  the  distance  from  other  monuments  indicated  by  the  field 
notes  of  the  original  survey. 

Appeal  from  the  district  court  for  Harlan  county :  Ed 
L.  Adams,  Judge.    Affirmed. 

W.  8.  Morlan  and  0.  M.  Miller^  for  appellant 

tt.  L.  Keester  and  Gamer  Thomns,  contra. 

Oalkins,  O. 

In  1871  section  10,  town  1,  range  18,  in  Harlan  county, 
was  MTveyed  and  subdivided  by  the  government  surveyors. 
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In  1875  W.  P.  Carr,  who  had  entered  the  sontheast  quar- 
ter, and  Louis  Moore,  who  had  entered  the  northeast 
quarter,  under  the  homestead  laws,  employe<l  George  C. 
Reed,  then  county  surveyor,  to  ascertain  and  mark  the 
boundaries  of  their  res])ectiye  tracts.  At  that  time  the 
original  monuments  of  the  government  survey  marking 
the  quarter  corners  of  the  boundaries  of  section  10  were 
found.  Between  these  quarter  corners  Mr.  Reed  estab- 
lished lines  east  and  west  and  north  and  south,  marking 
their  intersection  as  the  center  of  the  section.  Fields  were 
cultivated,  and  later  fences  built  according  to  the  lines  so 
established,  whi(*h  seem  to  have  been  recognized  as  the 
true  interior  boundaries  of  the  four  quarters  by  the  pro- 
prietors ther(H:)f  until  1901,  when  A.  Hoflfmayer,  then 
county  sun-eyor,  was  called  to  resurvey  the  section.  He 
accepted  monuments  as  marking  the  original  government 
corners  at  the  northwest,  northeast  and  southeast  corners 
of  the  section.  Finding  no  monument  at  the  southwest 
corner,  he  ran  a  line  between  a  recognized  government 
corner  at  the  southwest  corner  of  section  15  and  the  north- 
west corner  of  10  as  recognized  by  him,  and,  dividing  the 
distance  so  found,  established  the  southwest  corner  of  10. 
He  found  no  quarter  corners,  but  proceeded  to  establish 
them  by  measurements,  dividing  distances  between  the  sec- 
tion corners  so  recognized  and  established  by  him.  He 
established  linos  east  and  west  and  north  and  south  from 
these  quarter  corners,  thus  marking  the  interior  boun- 
daries of  the  four  quarters,  and  placed  a  monument  at  the 
intersection  of  the  two  lines,  in  the  center,  165  links  south 
and  62  links  west  of  the  center  corner  theretofore  recog- 
nized and  claimed  to  have  been  established  by  the  Reed 
stirvey  in  1875.  The  adoption  of  this  survey  as  correct 
would  result  in  moving  the  boundaries  south  and  west 
from  where  they  had  been  supposed  to  lie;  and  the  plain- 
tiff, owning  a  part  of  the  northeast  quarter,  brought  this 
action  against  the  defendant,  owning  'the  northwest  quar- 
ter, praying  to  quiet  title  in  the  plaintiff  to  the  land  lying 
l)(^tw(*en  these  two  boundary  lines.    There  was  a  trial  to 


Vol.80]  SEr'lEMBEH  TEUM,  1907.  185 


Hurn  V.  Alter. 


the  district  judge,  who  found  that  the  land  in  dispute  was 
a  part  of  the  northwest  quarter,  and,  from  a  judgment 
rendered  upon  this  finding,  the  plaintiff  appeals. 

The  rule  that  fixed  monuments  and  known  corners  gov- 
ern both  courses  and  distances,  is  well  established;  and, 
where  the  exist(»nce  of  an  original  government  corner  is 
established  at  a  certain  point  by  sufficient  evidence,  its 
authenticity  cannot  be  overcome  by  a  showing  that  the 
location  is  not  at  the  distance  from  other  monuments,  in- 
dicated by  the  field  notes  of  the  survey.  The  interior 
boundaries  of  the  four  quarters  of  a  section  are  not 
marked  upon  the  government  survey,  but  they  are  ascer-* 
tained  by  establishing  a  right  line  between  the  quarter 
corners  on  the  east  and  west  and  the  north  and  south  of 
the  section,  the  point  of  intersection  of  these  lines  marking 
the  center  of  the  section.  The  real  question  in  determin- 
ing the  interior  boundaries  of  a  section  is  the  location  of 
the  original  quarter  corners.  If  they  can  be  established, 
the  boundaries  are  to  be  determined  from  their  location. 
If  they  are  lost  and  cannot  be  determined,  they  may  be 
ascertained  by  surveying  from  the  nearest  known  points 
and  dividing  distances.  In  this  case  it  is  contended  by  the 
plaintiff  that  these  original  quarter  corners  are  lost,  and 
that  the  sun'eyor  Hoffmayer  properly  established  them 
by  measuring  from  the  nearest  known  corners  and  divid- 
ing distances.  On  the  other  hand,  it  is  contended  by*  the 
defendant  that,  while  the  government  survey  was  com- 
paratively new,  and  while  each  quarter  corner  was  visible, 
the  interior  lines  were  surveyed  by  Mr.  Reed  in  accord- 
ance with  the  original  monuments  at  the  quarter  corners, 
and  the  center  of  the  section  established;  that  the  then 
occupants  of  the  land  began  the  cultivation  thereof  accord- 
ing to  these  lines,  and  afterwards  built  fences  thereon; 
and  that  in  this  manner  the  location  of  the  original  gov- 
ernment quarter  corners  has  been  preservfnl  and  is  estab- 
lished by  the  evidence.  The  witness  Carr  entered  as  a 
homestead  the  southeast  quarter,  and  he,  with  one  Moore 
who  entered  the  northeast  quarter,  procured  the  Reed  sur- 
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vey  to  be  made.  He  identifies  the  location  of  the  lines  and 
corners  down  to  a  pei'iod  subsequent  to  the  building  of  the 
fences,  and  from  that  time  to  the  bringing  of  the  action 
the  identity  of  their  location  is  sufficiently  established.  If 
the  witnesses  were  to  be  believed,  and  their  memories  to 
be  trusted,  there  was  sufficient  evidence  from  which  to  find 
that  these  fences  marked  the  original  boundaries  of  these 
tracts  according  to  the  original  government  quarter  cor- 
ners. This  was  the  finding  of  the  trial  judge,  which  is  sup- 
ported, as  we  think,  by  the  preponderance  of  the  evidence 
and  should  not  be  disturbed. 

.  In  view  of  the  conclusion  at  which  we  have  arrived,  it  is 
unnecessary  to  consider  the  question  of  adverse  posesssion 
or  acquiescence  raised  by  defendant. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  affirmed. 

Pawcbtt  and  Ames,  CO.,  concur. 

By  the  Court :    For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


EI.MER  E.  Shaffer,  appellant,  v.  Helen  W.  Murray, 

APPELLEE. 
Filed  Novembbb  21,  1907.    No.  14,970. 

Appeal  from  the  district  court  for  Harlan  county:  Ed 
'  4  Adams,  Judge.    Affirmed. 

W.  S.  Morlan  and  C.  M.  Miller,  for  appellant 

R.  L.  Keester  and  Gomer  Thomas,  contra. 

Calkins,  C. 

This  cause  was  tried  with,  and  upon  the  same  evidence 
as,  Hum  v.  Alter,  ante,  p.  183.    The  statement  of  facts  and 
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opinion  therein  being  applicable  to  this  case,  we  recom- 
mend that  the  judgment  of  the  district  court  herein  be 
affirmed. 

Pawcett  and  Ames,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgiuent  of  the  district  court  is 

Affirmed 


LoRENCB  Bauer  et  al.,  appellees,  v.  H.  W.  Mitchell  et 

AL.,  APPELLANTS. 

Filed  Novembeb  21,  1907.    No.  14,981. 

Attachment:  Bond:  Liability.  Where  an  action  Is  brought  without 
the  authority  or  sanctioti  of  the  party  In  whose  name  it  is  prose- 
cuted, and  an  attachment  is  procured  to  be  issued  thereon,  such 
attachment  is  wrongfully  obtained  witbin  the  meaning  of  section 
200  of  the  code. 

Appeal  from  the  district  court  for  Antelope  county: 
John  F.  Boyd,  Judge.    Affirmed. 

E.  D.  Kilhoum,  for  appellants. 

O.  A.  Williams,  contra. 

Calkixs,  C. 

On  the  fifth  day  of  October,  1903,  an  action  was  begun 
in  the  district  court  for  Antelope  county  in  the  name  of 
the  J.  I.  Case  Threshing  Machine  Company  against  the 
plaintiffs  herein  upon  certain  notes  not  then  due.  An 
affidavit  for  an  attachment,  alleging  that  these  plaintiffs 
were  about  to  remove  and  sell  their  property  with  intent 
to  defraud  their  creditors,  was  filed,  and,  after  the  execu- 
tion and  approval  of  a  bond  in  the  usual  form,  signed  by 
the  defendants  herein  as  sureties,  an  order  of  attachment 
was  issued  under  section  237  of  the  code.    This  order  was 
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(executed  by  a  seizure  of  the  plaintiffs'  ])r()pcrty.  They 
afterwards  moved  to  discharge  the  attachment  upon  the 
{TTound  that  the  facts  stated  in  the  affidavit  were  insuffi- 
cient and  untrue,  nnd  that  an  ex(*essive  levy  had  been 
made.  Whih^  this  motion  was  pending,  the  J.  I.  Case 
Threshing  Machine  Companj^  filed  a  motion  to  dismiss  the 
action,  on  the  ground  that  they  never  authorized  the  brin«j:- 
ing  of  the  suit.  On  the  15th  day  of  January,  1904,  the 
district  court  made  an  order  that  the  attachment  be 
vacated  and  discharged,  and  the  property  returned  to  tlie 
plaintitt's.  On  the  same  date  the  court  gi*anted  the  motion 
of  the  J.  I.  Case  Threshing  Ma<hine  Company  to  dismiss 
the  action.  Thereupon  the  phiinrilfs  brought  this  action 
upon  the  bond  for  attachment.  A  trial  to  a  jury  was  had, 
resulting  in  a  verdict  for  the  plaintiffs,  and,  from  a  judg- 
ment rendered  upon  such  verdict,  the  defendants  appeal. 

There  was  no  evidenci*  as  to  whether  the  charge  in  the 
affidavit  for  attachment  that  the  plaintitt's  were  about  to 
remove  and  sell  their  property  witli  intent  to  defraud  their 
creditors  was  true  or  untrue,  and  the  defendants  contend 
that,  as  under  the  rule  adopted  in  Storz  v.  Finklrstein,  48 
Neb.  27,  50  Neb.  177,  the  mere  dissolution  of  an  attachment 
does  not  establish  its  wrongful  issue,  the  plaintiffs  were 
bound  to  disprove  the  fraudulent  intent  charged  against 
them  in  the  affidavit  for  attachment  by  other  evidence  than 
the  order  of  dissolution,  and  that,  having  failed  to  do  so, 
the  evidence  does  not  sustain  the  verdict.  The  fact  that 
an  attachment  was  wrongfully  obtained  may  be  estab- 
lished in  other  ways  than  by  showing  that  the  allegations 

of  fraudulent  intent  were  untrue.  In  this  case  the  defend- 
ants in  their  answer  allege  that  the  action  begun  in  the 
name  of  the  J.  I.  Case  Threshing  Machine  Company  was 
brought  without  the  authority  or  sanction  of  said  com- 
pany, and  set  forth  the  proceedings  in  which  the  said 
company  appeared  in  court  and  procured  a  dismissal  of 
said  action  upon  the  gi'ound  that  it  was  brought  without 
their  authoritv.  Where  an  action  is  brought  without  the 
authority  or  sanction  of  the  party  in  whose  name  it  is 
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prosecuted,  and  an  attachment  is  procured  to  be  issued 
therein,  such  attachment  is  wrongfully  obtained.  The 
rule  in  Storz  v.  Finklestein^  supra^  goes  no  further  than 
to  hold  that,  where  an  attachment  is  dissolved  on  account 
of  'defects  in  the  form  of  the  proceedings,  or  for  omissions, 
irrc^ilarities  or  informalities  which  the  officer  may  com- 
mit in  the  issuance  of  the  process,  such  dissolution  does 
not  show  that  the  same  was  wrongfully  obtained ;  but  the 
seizure  of  a  person's  property  by  means  of  an  attachment 
issued  in  a  suit  brought  without  the  knowledge,  consent  or 
sanction  of  the  party  in  whose  name  it  is  prosecuted  is  not 
an  irregularity  or  defect  in  the  form  of  the  proceeding.  It 
is  a  substantive  wrong  of  a  flagrant  character,  and  we 

think  it  within  the  condition  of  the  bond.  The  defendants 
undertook  to  pay  these  plaintiffs  all  damages  which  they 
might  sustain  by  reason  of  the  attachment  in  question  if 
the  order  was  wrongfully  obtained;  and  they  themselves 
allege  facts  showing  that  it  was  wrongfully  obtained. 

The  judgment  of  the  district  court  was  right,  and  we 
recommend  that  it  be  affirmed. 

Fawcbtt  and  Ames,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Ann  W.  Barnes  bt  al.,  appellees,  v.  Alonzo  B.  Minor, 

ET  AU,  appellants. 
Filed  December  5,  1907.    No.  14,807. 

1.  Drainage  Districts:  Organization:  Judicial  Inqi^iby.  The  power  of 
the  legislature  over  the  subject  of  procedure,  within,  limits  not 
Impairing  the  inherent  powers  or  jurisdiction  of  the  courts,  is 
not  restricted;  and  It  Is  competent  to  require,  by  statute,  a  pre- 
liminary Judicial  ascertainment  of  facts,  the  existence  of  which 
is  made  a  condition  precedent  to  the  creation  of  a  public  cor- 
poration. 
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2. :  ,    The  act  of  1905  (lawB  1905,  ch.  161),  relative  to 

"tbe  organization  and  government  of  drainage  districts;  for  the 
reclamation  and  protection  of  swamps,  overflowed  or  submerged 
lands,"  does  not  contemplate  the  inclusion  of  a  railroad  com- 
pany's right  of  way,  depot  grounds  and  appurtenances  as  a  part 
of  the  district. 

Appeal  from  the  district  court  for  Richardson  county: 
John  B.  Raper,  Judge.    Affirmed  in  part. 

Roscoe  Pound y  J.  W.  Dciccese  and  Frank  E.  Bishop^  for 
appellants. 

A.  R.  Kcim,  A.  R,  Scott,  /?.  Ferneau,  H.  A.  Lambert,  E. 
B.  Quuckenhush  and  Francis  Martin^  contra. 

Barnes,  J. 

This  is  a  proceeding  for  the  creation  of  a  drainage  dis- 
trict in  Richardson  county,  and  is,  in  so  far  as  has  been 
brought  to  our  knowledge,  in  formal  compliance  with  the 
provisions  of  an  act  of  the  legislature  of  1905,  entitled,  in 
part,  "An  act  for  the  organization  and  government  of 
drainage  districts;  for  tlie  reclamation  and  protection  of 
swamps,  overflowed  or  submerged  lands,"  ♦  ♦  ♦  and 
providing  a  procedure  therefor.  Laws  1905,  ch.  161.  Sec- 
tion 1  of  the  act  provides  for  the  organization  of  an 
association  by  adopting  articles  of  incorporation  by 
the  persons  owning  contiguous  tracts  of  such  lands 
as  are  mentioned  in  the  title,  and  embraced  within 
an  area  of  not  less  than  160  acres.  The  articles 
are  required  to  define  the  limits  of  the  proposed 
drainage  district  and  dc^scribe  the  vseveral  tracts  of  land 
included  therein  and  owned  by  the  persons  joining  in  the 
execution  of  said  articles,  together  with  such  tracts  of 
land  in  said  proposed  district  as  are  owned  by  persons 
not  joining,  and  the  names  of  such  persons.  The  articles, 
when  executed,  are  required  to  be  filed  in  the  office  of  the 
clerk  of  the  district  court  for  the  county,  together  with  a 
prayer  for  process  against  the  uoncousenting  landowners. 
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It  is  further  provided  by  the, act  that,  upon  the  service  of 
such  process  on  the  nonconsentinj^  landowners,  tliey  may 
file  their  objections,  if  any,  in  writing:,  and,  apon  a  proper 
hearings  the  district  court,  by  its  order  duly  entered  of 
record,  shall  declare  said  drainaj>:e  district  a  public  cor- 
poration of  this- state;  and  the  court  nuiy  exclude  such 
lands  as  will  not  be  benefited,  and  declare  the  remainder 
a  drainage  district,  as  prayed  for.  It  appears  tliat  the 
right  of  way,  road  bed  and  depot  grounds  of  the  Chicago, 
Burlington  &  Quincy  Railway  Company  traverse  a  part 
of  the  proposed  drainage  district,  and  said  company  was 
described  in  the  articles  as  a  nonc(msenting  landowner; 
that  after  process  was  served  ujjon  it  the  company  ap- 
peared and  objected  to  being  made*  one  of  the  incorpo- 
ratoi*s,  and  to  the  inclusion  of  its  said  right  of  way  and 
depot  grounds  as  a  part  of  said  drainage  district.  Upon 
the  hearing,  the  district  court  overruled  the  company's 
objections,  and  made  an  order  including  its  property 
within  and  making  it  a  part  of  the  district.  From  that 
order  the  company  lias  appealed. 

Its  first  contention  is  that  the  act  is  unconstitutional 
and  void,  because  it  attempts  to  confer  ujmn  the  district 
court  duties  and  powers  not  judicial  in  their  character. 
In  support  of  this  proposition  counsel  cite  Dodye  Vountf/ 
r.  Acorn ^  61  Neb.  376,  and  Tynon  i\  Washington  Vountf/, 
78  Neb.  211.  It  must  be  observed  that  in  those  cases  tlie 
legislature  had  conferred  the  power  upon  the  county 
board  to  determine  the  question  as  to  whether  the  pro- 
posed drainage  improvement  would  be  conducive  to  the 
public  health  and  welfare,  and  it  was  held  that  this  was 
an  administrative  function  properly  conferred  upon  the 
county  board,  and  that  the  district  court  was  without 
jurisdiction  of  that  matter  either  original  or  upon  appeal. 
The  case  at  bar,  however,  presents  such  facts  and  condi- 
tions relating  to  the  sufficiency  of  the  procedure,  and  the 
character  and  quantity  of  the  lands  sought  to  be  affected 
thereby,  as  may,  and  is  likely,  to  be  drawn  in  question 
and  give  rise  to  a  judicial  inquiry  as  to  their  existence. 
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So  it  was  enacted  that  siuli  iiKjiiiry  shall  l>e  had  as  a 
prelimiuary  step  to  the  ()r:>aaizatioii  of  the  corporation 
and  the  existence  of  its  corporate  powers. 

Manifestly,  as  it  seems  to  us,  the  court  in  such  a  pro- 
ceeding is  called  upon  to  exert  no  otlier  than  its  ordinary 
judicial  functions.  The  statute  prescribes  tliat,  if  certain 
steps  have  l)een  taken  and  certain  facts  exist,  a  govern- 
mental corporation  shall  be  deeiiuHl  to  have  been  creatwl, 
not  otherwise,  and  the  court  by  the  exercise  of  its  usual 
powers  and  by  the  observance  of  judicial  nu»(hods  ascer- 
tains and  determines  that  such  steps  have  or  have  not 
been  taken,  or  that  such  fra-ts  do  or  do  not  exist,  and 
from  these  i)n»mises  draws  an  inf(»r(»nce  or  reaches  a  con- 
clusion which  it  ])r<:ni)unces  in  a  form  of  a  judicial  order 
or  judgment  in  like  manner  and  in  like  effect  as  in  ordi- 
nary cases.  Th(»  [)ower  of  the  legislature  over  the  8ubje<*t 
of  proccHlure,  within  limits  not  impairing  the  inherent 
powers  or  jurisdicticm  of  the  courts,  is  not  restricted,  and 
it  is  compet(»nt  to  reciuire,  by  statute,  a  preliminary 
judicial  ascertainment  of  facts,  the  existence  of  which  is 
nmde  a  condition  i)rece(lent  to  the  creation  of  a  public 
corporation.  The*  powers  conferred  upon  the  court  by 
the  act  tn  (piestion  are  anab)g.ms  to  those  which  have 
been  upheld  by  the  decisions  of  this  court  in  proceedings 
to  determine  questions  of  fact  involving  the  rightful  in- 
clusion or  exclusion  of  tracts  of  land  in  or  from  the  cor- 
porate limits  of  cities  and  villages.  Cify  of  Wahoo  v. 
Dickinson,  23  Neb.  42(1;  Yoiinff  r.  Salt  Laic  (Hfy,  24 
Utah,  321;  For^ythe  r.  City  of  Hammond.  142  Ind.  505, 
30  L.  K.  A.  57(5.  So,  without  determining  any  other 
question  which  may  be  subsiMpiently  raised  touching  the 
validity  or  constitutionality  of  the  act,  we  are  of  opinitm 
that  the  ai)pellant's  criticism  is  not  well  taken,  and  so 
far  as  this  j)oint  is  concerned  the  act  is  constitutional. 

App(»llant\s  second  contention  is  that  tlie  court  erred 
in  declaring  it  to  be  an  incorporator  of  the  drainage  dis- 
trict, and  its  roadbed,  right  of  way  and  depot  grounds  a 
part  of  said  district.   The  act  in  (question  does  not,  in 
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express  terms,  provide  for  makiup  a  railroad  company  or 
a  county  a  member  of  the  drainage  district ;  and  it  would 
hardly  seem  probable  that  it  was  the  intention  of  the 
legislature  that  a  public  road,  controlled  by  the  county, 
or  the  right  of  way,  railroad  track  or  depot  jjjrounds  of  a 
railroad  company,  should  be  a  part  of  a  drainage  district 
within  the  meaning  of  said  act.  From  the  nature  of 
gudsi  public  corporations,  such  as  counties,  and  public 
service  corporations,  like  railroad  companies,  it  would 
seem  clear  that  neither  of  them  could  become  a  member 
of  a  drainage  district,  l^rom  the  very  nature  of  their 
organization,  and  the  powers  conferred  upon  them  by 
law,  thjey  would  be  unable  to  exercise  the  duties  and 
claim  the  privileges  required  of  and  given  to  private  own- 
ers of  land  situated  within  such  district;  and  this  thought 
is  strengthened  by  the  provisions  of  section  19  of  the  act, 
which  reads,  in  part,  as  follows :  "That  when  ditch, 
drain  or  watercourse,  located  and  established  under  this 
act,  crosses  or  drains,  either  in  whole  or  part,  any  public 
or  corporate  road,  or  any  railroad,  or  benefits  any  or 
eittier  of  said  roads,  so  that  the  roadbed  or  traveled  track 
of  any  such  road  will  be  made  better  by  the  opening  and 
construction  of  any  such  ditch,  drain  or  watercourse,  or 
the  straightening  of  any  watercourse,  the  board  of  su- 
pervisors shall  apportion  and  set  off  to  the  county,  if  a 
county  road,  or  to  a  company,  if  corporated,  or  a  railroad, 
a  portion  of  the  costs  and  expenses,  the  same  as  to  private 
individuals,  and  in  proportion  to  the  benefits  conferred 
by  said  ditch,  drain,  or  watercourse  on  said  roads."  Comj). 
St.,  ch.  89,  art.  IV,  sec.  19.  So  it  would  seem  that  the  law 
simply  requires  a  railroad  company,  when  its  roadbed  or 
right  of  way  traverses  the  drainage  district,  to  contribute  to 
the  cost  or  expense  of  the  construction  of  the  draiuiige  im- 
provement in  proportion  to  the  benefits  thereby  conferred 
upon  it.  Section  4  of  the  act  provides  for  the  filing  of  tlije 
articles  of  incorporation  with  the  secretary  of  state,  after 
the  order  of  the  district  court  is  made  declaring  the  dis- 
16 
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trict  to  be  a  public  corporation.  Sections  5,  6,  7  and  8 
provide  for  the  election  of  a  board  of  supervisors  to  govern 
the  affairs  of  the  corporation,  and  prescribe  the  powers 
and  duties  of  such  board;  while  section  13  provides,  in 
substance,  that  after  the  drainage  district  shall  have  been 
organized,  and  the  board  of  supervisors  elected  and  quali- 
fied, they  shall  estimate  and  apportion  the  necessary  ex- 
penses for  the  construction  of  the  improvement,  and  to 
that  end  shall  give  notice  of  the  time  and"  place  of  hearing 
to  all  persons  interested,  or  whose  property  will  be 
affected  thereby,  who  may  appear  before  said  board  on 
the  day  set  for  hearing  and  file  their  objections  to  such 
estimate  and  assessment;  that  a  hearing  shall  be  granted, 
and  after  such  hearing  the  board  shall  make  a  final 
order  in  the  matter,  fixing  and  declaring  the  several 
amounts  which  shall  be  paid  by  the  said  persons  found  by 
them  to  be  benefited  by  the  improvement.  'Section  17 
provides  for  an  appeal  by  any  person  aggrieved  by  the 
decision  of  the  board  to  the  district  court.  So  we  are  of 
the  opinion  that  the  order  of  the  district  court,  in  so  far 
as  it  adjudged  the  appellant's  right  of  way,  railroad  track 
and  depot  grounds  a  part  of  said  drainage  district,  was 
erroneous,  and  its  determination  on  the  question  of  bene- 
fits, if  any  such  was  had  or  made,  was  premature.  It 
seems  clear  that  neither  a  county  nor  a  railroad  company, 
under  the  circumstances  shown  to  exist  in  the  case  at  bar, 
is  a  necessary  party  to  the  proceeding  in  the  district 
court  to  declare  the  drainage  district  a  public  corpora- 
tion. It  is  also  apparent  that,  when  the  supervisors  come 
to  assess  the  property  of  such  a  corporation  for  the  cost 
of  the  improvement  according  to  the  benefits  conferred, 
it  is  entitled  to  have  notice  of  the  proceeding  and  a  hear- 
ing thereon,  and  it  may  appeal  from  the  judgment  or 
order  of  the  board  in  making  such  assessment. 

For  the  foregoing  reasons,  so  much  of  the  judgment  of 
the  district  court  as  declares  the  appellant  to  be  a  member 
of  the  drainage  district  and  its  roadbed,  right  of  way  and 
depot  grounds  a  part  of  said  district  is  hereby  reversed. 
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and  in  all  other  things  said  judgment  or  order  of  the  dis- 
trict court  is  affirmed. 

Judgment  accordingly. 


Calvin  Harms  v.  State  op  Nebraska. 

FitED  December  5,  1907.    No.  15,439. 

1.  Bape:  Evidence:  Sufficiency.    Record  examined,  and  found  to  con- 

tain sufficient  evidence  corroborating  the  testimony  of  the  prose- 
trix  to  warrant  the  submission  of  the  question  of  the  defendant's 
guilt  to  the  Jury. 

2.  Criminal  Law:  Instructions.     In  a  prosecution  for  rape.  It  is  not 

error  for  the  court  to  refuse  an  instruction  as  to  the  neces- 
sity for  corroboration,  where  he  has  "properly  instructed  the  jury 
on  that  question  on  his  own  motion. 

8.  Bape:  Evidence:  Previous  Chastitt.  In  a  prosecution  for  rape 
upon  a  female  child  under  15  years  of  age,  where  the  only  com- 
petent evidence  as  to  her  age  shows  that  she  was  less  than  15 
years  old  at  the  time  of  the  commission  of  the  act,  the  question 
of  her  previous  chastity  is  immaterial,  and  it  is  not  reversible 
error  to  refuse  to  submit  that  question  to  the  jury. 

i.  Information:  Sufficiency.  It  is  not  commendable  for  the  prose- 
cuting attorney  to  use  any  word,  abbreviation  or  letter  In  an 
information,  designating  the  race  or  color  of  the  defendant;  but, 
where  It  appears  that  such  designation  cannot  result  in  any 
prejudice  to  the  substantial  rights  of  the  defendant,  it  is  not  a 
ground  for  quashing  the  information. 

6.  Criminal  Law:  Complaint.  A  wife  may  sign  and  file  a  complaint 
against  a  husband  in  prosecutions  for  rape. 

g, :  Misconduct  of  Prosecuting  Attorney.    Where  the  question 

as  to  the  alleged  misconduct  of  the  county  attorney  in  conducting 
the  prosecution  has  been  submitted  to  and  decided  by  the  trial 
court  on  conflicting  evidence,  such  decision  will  not  be  disturbed 
unless  it  is  unsupported  by  the  testimony  and  is  clearly  wrong. 

7. :   eSvtdence:   Review.     General  assignments  of  error  for  the 

admission  or  rejection  of  evidence  will  not  be  discussed  unless 
specifically  called  to  the  attention  of  the  court  by  brief  or  oral 
argument^  where  no  manifest  error  appears. 
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Error  to  the  district  court  for  Lancaster  county.  Lin- 
coln Frost,  Judge.    Affirmed, 

BillingsJey  &  Greene,  for  plaintiff  in  error. 

W,  T.  Thompson,  Attorney  General,  and  Grant  G.  Mar- 
tiny  contra. 

Barnes,  J. 

The  plaintiff  in  error,  who  was  the  defendant  in  the 
court  below,  and  who  will  be  so  designated  in  this  opinion, 
was  convicted  in  the  district  court  for  Lancaster  county 
of  the  crime  of  statutory  rape,  and  brings  the  case  here 
for  review. 

His  first  contention  is  that  the  evidence  is  not  sufficient 
to  sustain  the  verdict,  because  there  was  no  testimony 
introduced  by  the  state  corroborating  the  story  of  the 
prosecutrix.  We  learn  from  the  record  that  the  prosecu- 
trix was  the  stepdaughter  of  the  defendant ;  that  he  mar- 
ried her  mother  on  the  third  day  of  July,  1900,  and  since 
that  time  she  has  been  a  member  of  his  family.  She  testi- 
fied, in  substance,  that  she  was  born  on  the  26th  day  of 
July,  1891;  tliat  in  the  first  part  of  the  month  of  May, 
1906,  the  defendant  came  into  her  room  at  their  home  in 
Lancaster  county,  Nebraska,  and  insisted  on  having  sexual 
intercourse  with  her;  that  she  finally  consented,  and  he 
thereupon  accomplished  his  purpose;  that  she  became 
]>r(*gnant  therefrom,  and  was  delivered  of  her  child  on  the 
20th  day  of  February  following.  Without  going  into  de- 
tails, it  may  be  said  that  if  her  evidence  is  to  be  believed  it 
is  sufficient  to  establish  defendant's  guilt  beyond  a  reason- 
able doubt.  It  fiirtlier  ajjpears  that  she  was  examined  by 
a  reputable  physician  about  the  first  of  January,  1907, 
who  testified  that  she  was  then  pregnant  with  an  eight 
months  foetus;  that  she  was  a  fully  developed  woman,  and 
presented  the  appearance  of  having  had  a  great  deal  of 
sexual  intercourse.  The  evidence  also  shows  that  before 
the  birth  of  her  child,  and  before  the  defendant  waa  ar- 
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rested,  there  was  a  conversation  between  the  defendant, 
the  prosecutrix  and  her  mother  in  the  office  of  the  county 
attorney,  in  the  presence  of  that  officer  and  of  two  other 
persons;  that  in  that  conversation  the  mother  taxed  the 
defendant  with  being  the  author  of  the  condition  of  the 
prosecutrix,  which  he  denied,  and,  thereupon,  the  prosecu- 
trix, becoming  somewhat  excited,  charged  him  with  being 
the  autlior  of  her  downfall,  called  his  attention  to  a  num- 
ber of  different  times  and  places  where  he  had  had  sexual 
intercourse  with  her,  and  the  defendant  remained  silent 
and  made  no  denial  of  her  statement.    It  also  ap})ears  that 
the  defendant  procured  various  kinds  of  medicines   or 
nostrums,  commonly  used  to  cause  menstruation  or  pro- 
duce abortion  in  the  early  stages  of  pregnancy,  and  fur- 
nished them  to  the  prosecutrix.    This  he  did  not  deny,  but 
explained  the  matter  by  saying  that  he  procured  them  at 
the  request  of  his  wife.    The  prosecutrix  testified  that  she 
knew  nothing  about  that  matter,  and,  as  the  wife  was  not 
permitted  to  testify,  his  explanation  was  left  without  de- 
nial.   It  further  appears,  however,  that,  when  the  defend- 
ant was  confronted  with  the  charge,  he  wanted  to  know  if 
there  was  not  some  way  in  which  it  could  be  fixed  up  or 
settled.     He  stated,  in  the  presence  of  the  prosecuting 
attorney  and  two  or  three  other  persons,  that  he  would 
give  his  property,  all  he  had,  and  more  too,  if  he  could  get 
it  settled  up.    Again,  the  fact  was  plainly  shown  that  the 
prosecutrix  had  never  at  any  time  been  in  the  company 
of  other  men  or  boys;  that  her  associations  with  the  de- 
fendant were  such  as  to  afiford  ample  opportunity  for 
sexual  intercourse  between  them ;  and  so,  taking  all  of  the 
evidence  together,  it  would  seem  that  there  was  sufficient 
corroboration  of  the  testimony  of  the  prosecutrix  to  war- 
rant the  court  in  submitting  the  question  of  the  defend- 
ant's guilt  or  innocence  to  the  jury,  and  their  finding  on 
that  question  should  not  be  disturbed  by  a  court  of  review. 
It  is  further  contended  that  the  court  erred  in  refusing 
to  give  the  third  instruction  requested  by  the  defendant. 
This  request  related  to  the  necessity  for  corroboration. 
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While  it  may  be  said  for  the  instruction  that  it  was  sub- 
stantially  correct,  yet,  the  court  having  instructed  upon 
that  question  on  his  own  motion,  it  was  not  error  to  refuse 
the  defendant's  request.  The  record  shows  that  the  in- 
struction given  by  the  court  was  in  form  and  substance 
like  the  one  given  and  approved  in  Fagcr  v.  State,  22  Neb. 
332,  Hammond  v.  Statc^  39  Neb.  252,  and  Dunn  v.  State, 
58  Neb.  807.  So  it  is  clear  that  the  defendant  was  deprived 
of  none  of  his  substantial  rights  by  the  court's  refusal  to 
give  the  instruction  requested. 

It  is  also  claimed  that  the  court  failed  to  submit  the 
(luestion  of  the  previous  chastity  of  the  prosecutrix  to  the 
jury,  and  it  is  contended  that  such  failure  is  prejudicial 
(*rror.  The  only  competent  evidence  of  the  age  of  the 
prosecutrix  which  we  find  in-  the  record  shows  that  she 
was  bom  on  the  26th  day  of  July,  1891;  that  the  act  of 
sexual  intercourse  complained  of  took  place  between  her 
and  the  def(M)clant  in  the  early  part  of  May,  1906.  At 
that  time  the  prosecutrix  lacked  more  than  two  months 
of  being  15  years  old.  This  being  the  case,  the  question 
of  her  previous  chastity  was  wholly  immaterial.  It  may 
be  further  said  that  there  is  no  evidence  in  the  record  from 
which  a  single  unchaste  act  of  hers,  except  with  the  de- 
fendant, can  even  be  inferred.  So  there  was  no  evidence  to 
sustain  a  finding  on  that  subject,  and  the  court  did  not 
err  in  failing  to  instruct  upon  that  point. 

The  defendant  filed  a  motion  to  quash  the  information, 
because  the  letters  "col.''  were  placed  therein  after  the 
defendant's  name,  and  were  also  indorsed  on  the  back 
thereof;  and  it  is  insisted  that  the  court  erred  in  overrul- 
ing the  motion.  The  argument  is  that  it  was  the  purpose 
and  intent  of  the  prosecution  to  designate  the  defendant 
as  a  colored  nuin,  or  one  of  the  African  race,  and  thus 
discriminate  against  him  and  deny  him  the  equal  protec- 
tion of  the  law.  We  think  this  contention  is  without 
merit.  While  it  is  not  commendable  for  a  prosecutor  to 
designate  the  color  of  a  defendant  in  a  charge  made  against 
him,  yet  we  fail  to  see  wherein  it  would  prejudice  his 
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rij»:hts.  V\  (ler  the  early  common  law,  where  the  party 
indicted  was  of  the  degree  of  knight  or  some  higher 
dignitary,  it  wjis  required  to  set  out  in  the  indictment  the 
name  of  the  dignitary,  and  it  was  common  to  designate  the 
d(  feudant,  not  only  by  his  name,  but  by  his  station  in 
life,  or  by  his  profession,  in  order  to  meet  the  then  re- 
(iuirem(»nts  of  x'ertainty.  But  this  has  never  been  required 
or  practiced  in  pro.secutions  in  this  country.  It  may  be 
further  said  that  the  color  of  the  defendant's  skin  and  his 
physical  characteristics  would  reveal  the  race  to  which  he 
belonged;  that  the  jury  and  the  court  would  necessarily 
be  apprised  of  the  fact  that  he  was  a  colored  man  without 
the  designation  complained  of,  and  therefore  such  designa- 
tion would  not  result  in  any  prejudice  to  his  substantial 
rights. 

The  defendant  also  filed  a  plea  in  abatement,  in  which 
it  was  charged  that  he  had  never  had  a  preliminary  exam- 
ination, the  foundation  of  that  charge  being  the  fact  that 
the  complaint  before  the  magistrate  was  signed  by  his 
wife.  It  is  insisted  that,  as  the  wife  was  not  a  competent 
witness  and  could  not  be  permitted  to  testify  against  her 
husband,  she  therefore  could  not  be  permitted  to  file  a 
complaint  against  him.  The  court  sustained  a  demurrer 
to  the  plea,  and  the  defendant  alleges  error.  It  was  held 
in  Latimer  v.  t^fate,  55  Neb.  609,  that  a  preliminary  exam- 
ination is  a  personal  privilege,  which  may  be  waived.  The 
same  rule  was  also  announced  in  Cofficld  v.  State^  44  Neb. 
417.  It  appears  that  the  defendant  in  this  case  made  no 
objection  to  the  complaint  filed  before  the  justice,  but 
waived  his  preliminary  examinati(m,  and,  if  necessary,  w(» 
might  hold  that  he  thereby  Avaived  his  right  to  object  to 
the  complaint  upon  the  trial  of  the  cause.  But,  without 
deciding  this  question,  we  are  inclined  to  think  that  the 
wife  of  a  defendant  can  testify  against  him  in  a  case  of 
this  character.  It  is  true  that  the  offense  charged  is 
against  the  prosecutrix,  but  it  is  also  an  offense  against 
defendant's  wife  in  the  nature  of  adultery.  In  Lord  v. 
State,  17  Neb.  526,  this  court  held  that  the  wife  may 
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testify  against  the  husband  on  a  charge  of  adultery.  It 
was  also  held  in  Owens  v.  State ^  32  Neb.  167,  that  the 
wife  is  a  competent  witness  against  the  husband  on  a 
charge  of  incest.  If  the  wife  is  a  competent  witness  in 
crimes  of  this  nature,  there  would  appear  to  be  no  reason 
for  a  contrary  rule  in  a  case  of  statutory  rape.  And  so  we 
are  of  opinion  that  the  demurrer  to  the  plea  in  abatement 
was  properly  sustained. 

Defendant  filed  a  motion  in  arrest  of  judgment,  and 
now  alleges  error  because  the  court  overruled  it  What 
we  have  said  in  disposing  of  the  foregoing  ajssignments 
renders  it  unnecessary  to  further  discuss  this  question. 
The  motion  was  properly  overruled. 

Complaint  is  also  made  of  the  mis(?onduct  of  the  prose- 
cuting attorney.  We  find  from  an  examination  of  the 
record  that  that  matter  was  presented  to  the  trial  court 
by  a  motion  for  a  new  trial,  and  upon  afiidavits  and  other 
evidence  was  detenu ined  adverselv  to  the  defendant's  con- 
tention.  This  being  the  case,  the  findings  and  judgment 
of  the  district  court  on  that  matter  will  not  be  disturbed, 
unless  th6y  are  unsupported  by  the  evidence  and  are  clearly 
wrong.  Cunningham  v.  State,  56  Neb.  691;  Clark  v.  State, 
79  Neb.  473. 

The  defendant  concludes  his  brief  with  certain  general 
assignments  of  error  in  the  admission  and  exclusion  of 
evidence.  Our  attention  is  not  directed  to  any  particular 
matter  of  that  kind,  and  the  alignments  are  too  general 
to  require  consideration. 

In  conclusion,  it  is  sufficient  to  say  that  a  careful  exam- 
ination of  the  record  fails  to  disclose  any  reversible  error, 
and  the  judgment  of  the  district  court  is  therefore 

Affirmed. 
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Geobge  Younger  v.   State  of   Nebraska. 

Filed  December  5,  1907.    No.  15,292. 

1.  Proof  of  reputation  is  properly  confined  to  ^he  reputation  of  the 

individual  in  the  vicinity  in  which  he  lives  or  in  which  he  had 
formerly  resided. 

2.  Criminal  Law:  Evidence.     Where  articles  are  offered  in  evidence  ♦ 

which  are  pertinent  to  the  iseue,  the  court  will  not  exclude  them 
on  account  of  the  manner  in  which  they  were  obtained. 

3. :  IWBTBUCTioNS.  It  is  not  error  to  refuse  an '  instruction  re- 
moving certain  evidence  from  the  consideration  of  the  jury  at 
the  close  of  the  trial,  where  the  evidence  was  received  without 
objection  at  the  time  of  its  admission,  and  no  motion  then  made 
to  Btrike  it  out. 

4.  :  Bvidewce:  Harmless  Error*.  Where  a  defendant  In  a  prose- 
cution for  rape  calls  out  from  the  prosecutrix  on  cross-examina- 
tion the  description  of  her  assailant  that  she  gave  at  the  time 
she  made  complaint,  it  is  not  prejudicial  to  him  to  allow  the 
person  to  whom  the  complaint  was  made  to  testify  that  imme- 
diately after  the  assault  the  prosecutrix  complained  that  she  had 
been  assaulted  by  a  negro,  and  to  give  her  description  of  him 
then  made. 

6. :   Instructions.     Where  the  testimony  of  the  prosecutrix  in 

a  rape  case  as  to  the  fact  of  the  assault  is  fully  corroborated,  and 
her  evidence  as  to  the  identity  of  her  assailant  is  also  sustained 
by  evidence  in  corroboration,  it  is  not  prejudicial  error  for  the 
court  to  omit  to  instruct  as  to  the  necessity  of  corroboration, 
when  the  only  Instruction  requested  by  the  defendant  upon  that 
point  does  not  fully  and  correctly  state  the  law. 

6.  Evidence  examined,  and  held  to  sustain  the  verdict. 

Error  to   the   district   court    for    Lancaster    county: 
Edward  P.  Holmes,  Judge.    Affirmed. 

James  L.  Caldwell,  for  plaintiff  in  error. 

W.  T.  Thompson y  Attorney  General  and  Grant  G.  Mar- 
tin,  contra. 

Lbtton,  J. 

Plaiiitiff  in  error  was  convicted  in  the  district  court 
fop  Lancasttf  county  of  rape  with  force  and  violence  upon 
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one  Myrtle  Furlong,  and  prosecutes  error  to  this  court. 
A  brief  statement  of  the  facts  is  necessary  to  the  under- 
standing of  the  questions  presented.  On  the  night  of 
February  6,  1907,  the  prosecuting  witness,  a  girl  between 
15  and  16  years  of  age,  who  worked  in  the  office  of  the 
Nebraska  Telephone  Company  near  Thirteenth  and  O 
streets  in  the  city  of  Lincoln,  stopped  work  at  10  o'clock. 
A  few  minutes  afterwards  she  left  the  office  with  two 
other  young  women,  who  accompanied  her  to  a  candy 
store,  where  they  spent  five  or  six  minutes.  From  thence 
she  walked  to  the  corner  of  Fourteenth  and  O  streets, 
expecting  to  take  an  Interurban  street  car  to  her  home. 
The  car  had  gone,  and  she  started  to  walk.  She  went 
north  upon  the  west  side  of  Fourteenth  str^^t,  and  had 
gone  between  four  and  five  blocks  wten  she  saw  a  man 
cross  the  street.  He  came  up  and  walked  beside  her  for 
a  few  st^^ps,  and  after  requesting  her  to  have  sexual  inter- 
course with  him,  which  she  refused,  he  seized  hold  of  her, 
(thoked  her,  forced  a  handkerchief  into  her  mouth  as  a 
gag,  and  dragged  her  into  an  alley.  He  first  threw  her 
down  on  a  manure  pile  near  the  street,  and  then  dragged 
her  to  an  empty  sleigh  about  half  way  in  the  alley  be- 
tween Thirteenth  and  Fourteenth  streets.  He  there 
violently  and  forcibly  tore  nearly  all  her  clothing  from 
her  person,  and  committed  a  forcible  and  brutal  assault. 
As  soon  as  she  was  released,  he  ran  away,  running  west 
from  the  scene  of  the  assault.  As  soon  as  the  prosecutrix 
could  gather  the  remnants  of  her  clothing  about  her,  she 
went  to  the  back  door  of  the  nearest  house  and  asked 
admittance.  There  were  three  ladies  in  the  house,  whom 
she  told  she  had  been  assaulted  by  a  negro,  and  described 
his  appearance  and  clothing  as  nearly  as  she  could.  The 
description  she  gave  was  communicated  by  telephone  to 
the  police  station,  and  the  defendant  was  arrested  about 
midnight  as  answering  the  description  given.  He  was 
positively  identified  by  the  prosecuting  witness,  both  by 
his  appearance  and  the  sound  of  his  voice,  and  also  by 
another  witness  who  said  he  saw  him  about  10  minutes 


Vol.  80]  SEPTEMREIt  TERM,  1907.  203 


Younger  v.  State. 


after  10  o'clock  that  night  standing  near  the  intersection 
of  Fourteenth  and  R  streets,  near  an  electric  light,  a  dis- 
tance of  about  one  and  one-half  blocks  from  the  alley 
where  the  crime  was  committed,  and  on  the  same  side  of 
the  street  where  the  assailant  stood  when  first  seen  by 
Miss  Furlong.  The  defense  was  an  alibi.  The  defend- 
ant's occupation  is  that  of  a  porter  or  janitor,  taking  care 
of  a  bank  and  office  at  the  corner  of  Eleventh  and  O 
streets,  a  distance  of  about  six  and  one-half  blocks  from 
the  alley  where  the  crime  was  committed.  He  went  upon 
the  stand,  and  testified  that  about  10  o'clock  that  night 
he  was  in  the  bank;  that  he  went  from  there  to  a  cigar 
store  close  by  to  get  a  pail  of  water,  and  named  a  nuniber 
of  persons  that  he  saw  while  he  was  in  the  cigar  store,  a 
little  after  10  o'clock;  that  he  drank  in  the  basement 
with  one  Smith,  and  that  he  went  again  to  the  bank  and 
was  mopping  the  fioor  until  about  20  minutes  to  11 
o'clock,  when  he  went  back  to  the  basement  and  remained 
there  until  after  11  o'clock.  Two  of  the  persons  whom  he 
stated  he  saw  a  little  after  10  o'clock  in  the  cigar  store  tes- 
tified they  saw  him  there  from  about  15  minutes  to  10  to  10 
o'clock,  and  a  witness  whom  he  says  he  saw  about  10 :  30 
testifies  that  he  saw  the  defendant  about  15  minutes  to 
11  o'clock  that  night  in  the  basement  with  the  witness 
Smith.  The  defendant's  testimony  is,  to  some  extent, 
corroborated  by  the  witness  "Red"  Smith,  who  testifies, 
in  substance,  that  about  10  o'clock  he  saw  the  defendant 
attending  to  his  work  at  the  bank;  that  the  witness  was 
in  the  basement  of  the  building,  and  that  10  minutes  after 
10  the  defendant  had  taken  a  pail  of  water  into  the  bank 
from  the  cigar  store,  and  then  came  out  and  went  into 
the  cellar  where  he  was;  that  he  heard  him  in  the  bank 
for  15  minutes  after  he  left  the  cellar;  that  he  saw  him 
again  that  night  at  about  a  quarter  of  11  in  the  basement, 
where  they  again  drank  together,  and  that  it  was  about 
20  minutes  between  the  two  times.  He  fixes  the  last  time 
the  defendant  came  out  of  the  bank  as  "in  the  neighbor- 
hood of  10:30/'    On  cross-examination,  this  witness  says 


^ 
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that  he  did  not  see  Younger  between  10 :  15  and  10 :  40 ; 
that  he,  Smith,  left  the  building  after  10:15,  and  was 
gone  in  the  neighborhood  of  20  minutes;  that  he  was 
drinking  a  good  deal  that  night,  and  that  in  his  references 
to  time  he  is  merely  guessing.  The  day  after  the  assault 
the  prosecuting  witness  was  taken  to  the  police  station, 
and  she  pointed  out  the  defendant  from  a  number  of 
other  colored  men  as  being  her  assailant.  The  clothing 
which  the  defendant  wore  when  arrested  tallied  with  the 
description  given  by  the  prosecuting  witness,  and  also 
by  the  witness  Hamilton,  who  says  he  saw  him  at  the 
street  comer  just  a  few  minutes  before  the  assault. 

The  first  assignment  of  error  is  that  the  court  wrong- 
fully refused  a  continuance.  The  preliminary  examina- 
tion was  held  a  few  days  after  the  assault.  The  informa- 
tion was  filed  on  February  26.  On  March  2  the  defend- 
ant filed  a  motion  for  continuance,  alleging  in  substance, 
as  grounds  therefor,  the  existence  of  excitement  and 
prejudice,  want  of  counsel,  lack  of  time  to  communicate 
with  his  friends,  who  live  in  Texas  and  Colorado,  also 
lack  of  time  to  investigate  the  character  of  the  prosecu- 
trix, and  to  establish  his  own  good  character.  This  con- 
tinuance was  asked  until  the  next  term  of  court.  This 
motion  was  presented  to  the  court  on  that  day,  but  was 
overruled.  The  court  then  set  the  trial  for  March  11,  and 
appointed  as  counsel  for  the  defendant  the  same  attor- 
ney that  appeared  for  him  in  the  preliminary  examina- 
tion. On  the  5th  day  of  March  another  motion  and  affi- 
davit for  continuance  over  the  term  was  filed,  somewhat 
argumentative  in  form;  the  substance  of  it  being  that 
counsel,  for  a  number  of  reasons,  was  unable  to  prepare 
the  case  for  trial  in  the  length  of  time  allowed  for  that 
purpose.  This  motion  was  overruled,  but  the  case  was 
passed  for  trial  until  March  18.  On  March  18  a  third  ap- 
plication for  a  continuance  was  made,  the  aflSdavit  of 
counsel  in  support  thereof  being  to  the  effect  that  a  wit- 
ness in  St.  Joseph,  Missouri,  would  testify  as  to  the  good 
reputation  of  the  defendant  for  truth  and  veracity  and 
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virtue  and  chastity;  that  counsel  had  been  unable  to  in- 
vestigate the  reputation  of  the  prosecuting  witness  in  like 
matters  for  want  of  time;  and  that  counsel  had  been  sick 
during  the  preceding  week  and  was  not  able  to  enter  upon 
the  trial  of  the  cause.  This  motion  was  overruled  and  an 
exception  taken.  From  a  consideration  of  these  affidavits, 
we  think  the  court  did  not  abuse  its  discretion  in  over- 
ruling the  motions.  As  to  the  first  and  sei^nd,  the  court 
extended  the  time  for  preparation  for  trial.  The  dis- 
heveled, bruised  and  bloody  condition  of  the  prosecutrix 
immediately  after  the  assault  formed  such  positive  evi- 
dence of  its  commission  that  the  same  necessity  did  not 
exist  for  the  investigation  of  her  character  and  reputa- 
tion as  in  most  cases  where  it  is  claimed  that  such  an 
assault  had  been  committed.  The  testimony  of  the  wit- 
ness in  St.  Joseph,  as  set  forth  in  the  third  affidavit, 
standing  alone,  would  not  be  admissible,  since  it  only 
alleges  that  the  witness  had  known  the  d(»fendant  in  St. 
Joseph^  and  that  his  reputation  in  such  matters  is  good, 
without  anything  to  show  how  long  ago  it  was  that  the 
defendant  was  in  St  Joseph,  or  that  he  had  ever  been  a 
resident  there.  Proof  of  reputation  is  properly  confined 
to  the  reputation  of  the  individual  in  the  vicinity  in  which 
he  lives  or  in  which  he  had  resided.  There  are  no  facts 
alleged,  to  bring  the  testimony  offered  within  this  re- 
quirement. 

The  second,  third  and  fourth  assignments  of  error  are 
based  upon  the  contention  that  the  prosecutrix  was  not 
corroborated,  and-  that  no  proof  was  offered  that  she  "was 
not  a  daughter  or  sister  of  the  defendant."  As  to  the  fact 
of  the  criminal  assault,  it  is  seldom  we  find  a  case  in 
which  the  corroborative  testimony  is  so  clear  and  con- 
vincing. The  condition  of  the  clothing  and  body  of  the 
prosecutrix  immediately  after  the  assault,  a^  testified  to 
by  the  witnesses  who  were  present  at  the  house  of  Mrs. 
Chapman  at  the  time  she  applied  for  aid,  is  conclusive  on 
this  point.  It  is  urged  that  the  witness  was  not  cor- 
roborated  as  to  the  identity  of  the  defendant,  but  the 
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testimony  of  the  witness  Hamilton  is  that  he  saw  him 
close  by  a  few  minutes  before  the  outrage.  He  described 
his  clothing  in  the  same  manner  as  the  complaining  wit- 
ness, and  the  defendant  was  found  by  the  police  oflScers  a 
short  time  after  the  assault  dressed  in  precisely  the  same 
manner  as  the  assailant,  with  a  long  black  overcoat,  light 
trousers,  a  black  derby  hat,  a  dark  muffler,  and  no  collar. 
This  evidence  furnished  all  of  the  corroboration  neces- 
sary, even  if  corroborative  evidence  of  the  identity  of  the 
assailant  is  necessary  in  a  case  of  this  nature  where  the 
assault  is  evident,  more  than  in  a  case  of  a  violent  assault 
of  another  character,  which  is  not  our  opinion,  although 
some  courts  of  respectable  authority  have  so  held.  As  to 
the  lack  of  proof  that  the  prosecutrix  was  not  the  daugh- 
ter or  sister  of  the  defendant,  the  record  shows  that  the 
defendant  is  a  negro  and  the  prosecutrix  a  white  person. 
They  were  both  witnesses,  and  testified  before  the  jury, 
and  the  law  does  not  require  proof  of  that  which  is  self- 
evident. 

The  fifth  assignment  is  that  the  particulars  of  the  com- 
plaint made  by  the  prose(!Utrix  were  permitted  to  be  given 
in  evidence.  Examination  of  the  record,  however,  shows 
that  the  witness  did  not  relate  the  particulars,  but  merely 
testified  that  Miss  Furlong  complained  that  she  had  been 
nearly  killed  by  a  negro,  and  that  she  gave  a  description 
of  the  person  who  assault^id  her.  This  was  only  a  few 
minutes  after  the  assault,  and  while  the  witness  was  still 
sobbing  and  trembling  from  its  effects.  This  was  a  spon- 
taneous and  unpremeditated  statement,  and  admissible  as 
a  part  of  the  res  gcfitw  in  corroboration  of  the  prosecu- 
trix. Moreover,  the  evidence  shows  that  the  description 
was  identical  with  that  given  by  the  prosecutrix  on  the 
witness  stand,  and  which  was  used  by  the  police  in  look- 
ing for  the  guilty  person.  We  have  held  that  the  fact  of 
the  complaint  being  made  and  the  name  of  the  assailant 
then  given  may  be  testifi(*d  to  in  corroboration.  Welsh  v. 
State,  60  Neb.  101.  See,  also,  i^tatr  v,  Andreuos,  130  la 
609;  State  v,  H fttchinsony  95  la.  56G;  Bannen  v.  State, 
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115  Wis.  317;  Hannon  v.  State,  70  Wis.  448.  Besides,  tho 
defendant  had  previously  called  out  the  same  facts  by 
asking  the  prosecutrix  how  she  described  her  assailant  to 
the  ladies  at  Mrs.  Chapman's. 

Objection  is  made  to  the  introduction  of  the  defendant's 
shoes  in  evidence,  upon  the  ground  that  they  were  taken 
ftrom  him  by  force  and  that  it  is  compelling  him  to  furnish 
testimony  against  himself.  A  like  question  has  been  before 
this  court  a  number  of  times,  and  it  has  been  held  that, 
where  matters  are  offered  in  evidence  on  the  trial  of  the 
canse  which  are  pertinent  to  the  issue,  they  should  be 
admitted,  and  the  court  will  not  take  notice  how  they  were 
obtained.  Oeiger  v.  State,  6  Neb.  515;  Russell  v.  State, 
66  Neb.  497.  A  full  discussion  of  the  admissibility  in 
evidence  of  articles  forcibly  taken  from  the  possession  of 
the  defendant  in  a  criminal  case  is  to  be  found  in  Wil- 
liams  V.  State,  100  Ga.  511,  39  L.  R.  A.  269.  The  cases 
seem  to  be  uniform  in  support  of  the  admissibility  of  evi- 
dence thus  obtained.  1  Bishop,  Criminal  Procedure  (4th 
ed.),  sees.  210-212. 

It  is  complained  that  the  witness  was  allowed  to  testify, 
over  objection,  to  foot  prints  in  the  snow,  and  that  the 
iron  band  on  the  heel  of  one  of  the  shoes  looked  similar 
to  the  tracks  in  the  snow.  This  question  was  not  objected 
to  at  the  time,  and  no  motion  was  made  to  strike  out  the 
testimony. 

A  question  which  has  given  us  some  concern  is  whether 
or  not  the  instruction  requested  by  the  defendant  at  the 
close  of  the  trial  relating  to  the  shoes  introduced  in  evi- 
dence was  erroneously  refused.  This  instruction,  in  sub- 
stance, is  that,  before  the  shoes  offered  in  evidence  can  be 
considered  by  the  jury,  they  must  find  that  there  was  a 
careful  and  correct  measurement  of  the  tracks  at  the  time, 
and  that  the  mar^s  on  the  shoes  must  exactly  fit  the  im- 
pression made  in  the  snow ;  that  the  mere  memory  of  the 
witnesses  as  to  the  shape  of  the  impression  made  after  so 
long  a  period  is  dangerous,  and  that  they  should  disregard 
the  evidence  as  to  the  shoes  in  arriving  at  their  verdict. 


■  fc 
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We  have  already  scnm  that  it  was  not  error  to  admit  the 
shoes  in  evidence  over  the  ohjection  that  they  were  forc- 
ibly taken  away  from  the  defendant  without  his  consent. 
Tlie  only  matcTial  evidence  given  as  to  the  foot  tracks  was 
given  by  Mrs.  Ledky,  as  folloAvs:  "A.  At  each  place 
where  I  found  the  snow  beaten  down  where  thev  had 
scuffled  there  were  the  same  tracks,  a  woman's  track  and 
a  man's  track,  and  in  each  place  the  man's  track  showed 
as  if  the  heel  of  tlie  shoe  Avas  flat,  and  it  looked  as  if  the 
heel  on  the  right  foot  of  the  right  shoe  had  been  mended 
and  a  piece  set  in.  Q.  (Handing  witness  exhibit  3)  I 
would  ask  you  to  examine  tliis  right. shoe  of  exhibit  3, 
and  state  if  that  iron  band  upon  the  heel  would  look 
similar  to  the  track  that  stHiuied  to  be  in  the  snow.  A. 
Yes;  I  suppose."  The  witness  further  testified  that  she 
did  not  compare  the  track  and  shoe  afterwards,  and  never 
saw  the  shoe  closely  until  the  time  of  the  trial.  The- 
oi3iuion  of  the  witness  as  to  whether  or  not  the  iron  band 
on  the  heel  would  look  similar  to  the  track  that  seemed 
to  be  in  the  snow,  without  any  comparison  having  been 
made  by  her  of  the  tracks  and  merely  upon  her  recollec- 
tion as  to  the  appearance  of  the  tracks  several  weeks  be- 
fore, was  incompetent  evidence,  and  afforded  no  aid  to 
the  jury  in  determining  whether  the  shoes  of  the  defend- 
ant were  the  identical  shoes  that  made  the  tracks  in  the 
snow.  The  evidence  was  admit t(»d  without  objection,  and 
no  motion  was  made  to  strike  it  out  at  the  time,  or  to 
take  it  from  the  consideration  of  the  jury.  It  was  clearly 
improper,  as  being  the  opinion  of  the  witness  as  to  facts 
which  the  jury  were  the  proper  persons  to  decide;  but  a 
defendant  cannot  allow  testimony  to  be  introduced  with- 
out objection  or  moving  to  strike  it  out,  and  wait  until  the 
conclusion  of  the  trial  and  then  ask  to  have  an  instruc- 
tion directing  the  jury  not  to  consider  it.  "It  is  incum- 
bent on  the  defendant  in  a  criminal  case,  as  it  is  on  a 
party  in  a  civil  case,  if  he  would  avail  himself,  on  error 
or  appeal,  of  any  irregularities  committed  on  the  trial  of 
the  case,  to  make  his  objection  and  to  save  his  exception 
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at  the  time  when  the  irregularity  was  committed.  Objec- 
tions to  evidence  cannot,  as  a  general  rule,  be  made  by  a 
motion  to  instruct  the  jury  to  disregard  the  particular 
evidence."  It  has  been  well  said:  "To  allow  a  party  to 
permit,  without  objection,  the  admission  of  evidence,  and 
for  the  first  time  nmke  his  objection  in  instructions,  would 
be  intolerable  practice.  If  he  had  an  opportunity  to  in- 
terpose an  objection,  he  cannot  take  the  chanc(»s  that  the 
testimony  Avill  be  favorable  to  him,  and,  when  it  turns  out 
otherwise,  raise  his  objection;  but  must  be  held  to  have 
tcaived  it."  1  Thompson,  Trials,  sec.  700.  The  shoes 
themselves  would  furnish  no  evidence  unh^ss  testimony 
were  offered  as  to  the  tracks,  and  the  only  testimony  which 
could  have  any  weight  as  affecting  the  issue  was  that 
given  orally  as  to  the  shape  of  the  heel  prints.  We 
ihin]^9  therefore,  the  objection  to  the  evidence,  embodied  in 
the  instruction,  came  too  late.  Moreover,  the  evidence 
was  of  the  supposititious  and  inconclusive  character  above 
set  forth,  and  we  doubt  that  the  defendant  was  prejudiced 
by  the  refusal  to  instruct  the  jur^^  to  disregard  it.  The 
cases  which  are  cited  by  counsel  for  defendant  hardly  go 
as  far  as  the  propositions  laid  down  in  his  brief. 

It  is  complained  that  the  court  did  not  instruct  the 
jury  upon  the  question  of  alibi.  The*  rectord  shows,  how- 
ever, the  jury  were  instructed,  in  substance,  that,  if  they 
had  a  reasonable  doubt  of  the  presence  of  the  accused  at 
the  time  and  place  of  the  alleged  crime,  then  it  was  their 
duty  to  return  a  verdict  of  not  guilty.  This  instruction 
presented  the  question  of  alibi  as  fully  as  was  necessary. 

Error  is  predicated  on  the  refusal  of  the  court  to  give 
instruction  numbered  4  asked  by  the  defendant.  This,  in 
substance,  directed  the  jury  that  "there  must  be  evidence 
corroborating  that  of  the  prosecutrix  to  authorize  the 
jury  in  convicting  the  defendant.  And,  in  this  case,  the 
evidence  of  the  prosecutrix  that  the  accused  was  the  party 
who  was  present  there  at  the  time  and  place  and  who 
committed  the  offense  must  be  corroborated  in  order  to 
17 
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justify  a  conviction  for  the  offense  charged."  This  in- 
struction is  not  (rorrect  in  law.  Corroboration  by  direct 
evidence  as  to  the  particular  fact  constituting  the  crime 
is  not  essential.  It  is  enough  that  the  evidence  of  the 
prosecutrix  be  corroborated  by  facts  and  circumstances 
which  support  her  evidence,  and  from  which,  together 
with  her  t(^stimony  as  to  the  principal  fact,  the  inference 
that  the  defendant  is  the  guilty  party  may  be  reasonably 
drawn.  No  corroboration  is  necessary  in  such  a  case  as 
this  as  to  the  identity  of  the  defendant.  There  is  no  rea- 
son for  requiring  such  corroboration  that  would  not  exist 
in  the  prosecution  of  any  crime  c*ommitted  against  the 
witness.  The  instruction  presented  was,  for  that  reason, 
erroneous.  The  corroboration  as  to  the  particular  act  was 
overwhelming,  so  much  so  that  it  cannot  be  said  that  any 
conflict  exists  upon  that  point  in  the  evidence.  Under 
such  circumstances,  the  mere  failure  to  instruct  the  jury, 
in  the  absence  of  any  proper  request  for  such  instruction, 
is  not  reversible  error. 

It  is  urged  that  the  court  erred  in  refusing  defendant's 
motion  for  a  new  trial,  not  only  upon  the  grounds  of  the 
errors  assigned,  but  on  the  ground  of  facts  set  forth  in  the 
affidavit  of  the  defendant's  counsel  with  reference  to  the 
public  prejudice  anfd  bias  against  the  defendant,  threats 
of  lynching,  changing  of  the  testimony  of  the  witnesses 
from  that  given  at  the  preliminary  hearing,  and  other  like 
reasons.  This  affidavit  was  resisted  by  a  counter  affidavit, 
filed  by  the  county  attorney,  denying  specifically  the  facts 
stated  therein,  and  upon  the  hearing  the  motion  for  a  new 
trial  was  overi'uled.  The  evidence  in  regard  to  the  alle- 
gations of  bias  and  prejudice  is  contained  in  these  two 
affidavits  alone,  and  that  of  the  county  attorney  is  suffi- 
cient to  justify  the  court  in  overruling  the  motion,  if  it 
believed  the  statements  therein  contained,  rather  than 
those  in  the  affidavit  of  defendant's  counsel. 

Upon  the  whole  case,  taking  into  consideration  the  fact 
that  the  assault  was  committed  at  a  point  six  and  one- 
half  blocks  from  the  bank  where  the  defendant  was  work- 
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ing,  together  with  the  fact  that  the  crime  must  have  been 
committed  between 'about  15  minutes  past  10  and  30  or 
35  minutes  past  10,  and  that  there  was  ample  time  for  the 
assailant  to  have  reached  the  bank  after  the  assault  in 
order  to  be  there  by  10 :  45,  together  with  the  further  fact 
that  the  assaihmt  ran  west  after  the  assault  (in  the  direc- 
tion of  the  hank),  and  that,  during  the  short  period  of 
time  necessary  to  go  from  the  bank  to  where  the  man  was 
seen  by  Hamilton,  commit  the  assault  and  return  to  the 
bank,  he  was  not  seen  by  any  one  except  Smith,  who  speaks 
with  no  certainty  as  to  the  time,  and  as  the  time  he  fixes 
for  the  defendant's  getting  the  water  is  contradicted,  we 
think  the  verdict  is  supported  by  the  evidence. 

JIany  matters  prejudicial  to  the  defendant  are  stated 
in  the  brief  to  have  occurred,  which  are  not  contained  in 
the  record.  These,  of  course,  we  cannot  consi<ler,  and 
upon  the  record  as  it  stands  before  us  the  judgment  of  the 

district  court  is 

Affirmed. 


Wallace  W.  Barnes  v.  William  E.   Sim,  appellant; 

Maud  E.  Kbnpro,  appellee.* 

r 

Filed  December  5,  1907.    No.  14,977. 

Partnership:    Assignments:    Construction.      Two    assig-.iments    of    a 
partnership  agreement  examined,  and  heJd  not  to  include  a  per- 
sonal promise  of  one  of  the  partners  to  pay  a  sum  of  money  due' 
from  one  partner  to  the  other. 

Appeal  from  the  district  court  for  Nemaha  coiintv: 
Paul  Jessen,  Judge.    Affirmed. 

H.  A.  Lambert  and  J.  D.  Graves^  for  appellant 

E.  B.  Quackenbush,  contra. 

DUFFIB,  C. 

In  November,  1904,  J.  F.  Renfro  sold  to  Wallace  W. 
Barnes  a  half  interest  in  a  drug  business  which  Renfro 

*  Rehearing  denied.    See  opinion,  p.  213,  post. 
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was  then  conducting  in  the  village  of  Peru,  Nemaha 
county.  Partnership  articles  Avere  also  executed  between 
the  parties,  by  the  terms  of  which  Bai'nes  became  a  part- 
ner in  the  business,  was  to  conduct  the  same,  and  receive 
a  salary  of  $60  a  month,  payable  out  of  the  funds  of  the 
partnership.  The  partnership  articles  also  contained  a 
stipulation  providing  for  the  payment  by  Barnes  of  f45 
quarterly,  beginning  April  1,  1905,  with  interest  at  6  per 
cent,  per  annum,  until  the  full  sum  of  $564.83,  the  consid- 
eration to  be  paid  by  him  for  his  half  interest  in  the  busi- 
ness, was  paid.  No  lien  on  the  property  sold  was  reserved 
by  Renfro,  who  accepted  Barnes^  agreement  to  pay  the 
amount.  This  partninvship  agreement  Renfro  assigned  to 
his  wife  by  indorsing  thereon  the  following:  "I  hereby 
assign  all  my  interest  in  the  above  pi;operty  to  Maud  E. 
Renfro  of  Peru,  Nebraska,  this  5th  day  of  October,  1905." 
June  2,  1906,  Mrs.  Renfro  assigned  her  interest  to  the  de- 
fendant Sim  by  an  instrument  reading  as  follows:  "I 
hereby  assign  for  a  valuable  consideration  all  my  rights, 
title  and  interest  in  and  to  a  certain  contract  entered  into 
November  1,  1904,  by  and  between  J.  P.  Renfro  and  Wal- 
lace W.  Barnes,  and  assigned  by  J.  F.  Renfro  to  Maud  E. 
Renfro."  Barnes  was  unwilling  to  accept  Sim  as  a  partner 
in  the  business,  and  on  June  7, 1906,  commenced  this  action 
making  Sim  and  Maud  E.  Renfro  parties  defendant, 
alleging  that  Mrs.  Renfro  still  claimed  an  interest  in  the 
partnership  agreement  entered  into  between  him  and  J.  F. 
Renfro;  asking  that  an  accounting  be  had  between  the 
parties  plaintiff  and  defendant;  that  their  respective  in- 
terests be  determined;  that  a  receiver  be  appointed  to  wind 
up  the  business;  that  the  business  be  sold  by  the  receiver, 
and  the  proceeds  be  divided  among  the  parties  to  tbe 
action  according  to  their  respective  interests.  Mrs.  Ren- 
fro filed  an  answer,  the  material  allegations  of  which  are 
to  the  effect  that,  in  her  sale  and  assignment  to  Sim,  the 
agTeement  of  Barnes  to  pay  the  consideration  for  his  pur- 
chase of  one-half  the  stock  was  not  included;  that  she  was 
the  owner  of  the  debt  owing  by  Barnes,  and  entitled  to 
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ooUect  the  amount  still  due  thereon.  Sim  claimed  that 
the  assignment  to  him  carried  the  amount  still  due  from 
Harnes  on  his  purchase  of  a  half  interest  in  the  business. 
The  district  court  found  "that  said  obligation  of  the  said 
plaintiff  Barnes  for  one-half  the  purchase  price  of  the 
stock  of  dru^s  did  not  pass  by  the  assignment  of  said  con- 
tract, but  remained  and  belonged  to  the  defendant  Kenfro, 
and  that  she  is  entitled  to  the  relief  askcxl  for  in  her  cross- 
petition.''  A  decree  to  that  effect  was  entered,  from  which 
the  defendant  Sim  has  appealed. 

It  is  evident  the  court  found  that  the  assignment  from 
J.  F.  Renfro  to  Mrs.  Kenfro  did  not  include  the  i)ersonal 
obligation  of  Barnes  to  pay  the  sum  of  |5(J4.S3,  the  pur- 
chase price  of  a  half  interest  in  the  business;  that  such 
assignment  only  conveyed  J.  F.  Renfro's  interest  in  the 
property  of  the  Arm.  This  being  so,  Airs.  Renfro's  assign- 
ment of  her  right,  title  and  interest  in  the  contract  would 
convey  tx)  Sim  a  one-half  interest  in  the  partnership  prop- 
erty only,  and  did  not  carry  the  personal  obligation  of 
Barnes  for  the  payment  of  the  consideration  of  his  pur- 
chase of  a  half  interest  in  the  business. 

We  think  that  this  is  the  proper  construction  of  the  two 
assignments  above  set  out,  and  that  the  judgment  api)ealed 
from  should  be  affirmed.    We  so  recommend. 

Epperson  and  Goon,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 

opinion,  the  judgment  appealed  from  is 

Affirmed. 

The  following  opinion  on  motion  for  rehearing  was  filed 
October  8,  1908.    Opinion  modified.     Rehearing  denied: 

1,  Contract:   Con8tri:ction.     Contract    of   assignment    examined,    and 

held,  under  the  evidence,  to  faU  within  the  provisions  of  section 
341  of  the  code,  which  provides  that,  "when  the  terms  of  an 
agreement  have  heen  intended  in  a  different  sense  by  the  par- 
ties to  it,  that  sense  is  to  prevail  against  either  party  in  which 
he  had  reason  to  suppose  the  other  understood  it." 

2.  SyHabuB  in  Barves  v.  Sim,  ante,  p.  211,  modified. 
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Good,  C. 

A  reargument  of  this  case  has  been  had  upon  the 
motion  for  relrearing.  The  former  opinion  may  be  found, 
ante,  p.  211,  wliere  a  statement  of  the  issues  and  the  facts 
may  be  found.  Tiie  only  question  that  is  involved  is:  Did 
the  assignment  from  Mrs.-  Kenfro  to  Sim  carry  the  per- 
sonal obligation  of  Barnes?  In  the  former  opinion  it  was 
held  that  it  did  not,  and  the  holding  was  based  on  the 
assumption  that  the  assignments  from  Renfro  to  Mrs.  Ren- 
fro  and  from  her  to  Sim  were  insufficient  to  transfer  the 
personal  obligation  of  Barnes.  From  a  careful  examina- 
tion of  the  record  it  does  not  appear  that  any  one  has  ever 
asscTted  that  the  Barnes  obligation  was  not  transferred 
to  Mrs.  Renfro  by  the  assignment  of  Mr.  Renfro  to  her. 
All  parties  in  interest  have  acted  upon  the  assumption 
that  Mrs.  Renfro  became  the  owner  of  this  obligation  by 
the  assignment  from  her  husband.  For  this  reason,  as 
well  as  for  others  hereinafter  stated,  we  think  the  assign- 
ment should  be  treated  by  this  court  as  sufficient  to  vest 
the  title  in  Mrs.  Renfro  to  the  Barnes  obligation. 

From  the  record  it  appears  that  Mrs.  Renfro's  "interest 
in  the  business''  was  the  subject  of  the  negotiations  be 
tween  her  and  Sim,  which  culminated  in  her  executing  an 
assignment  in  the  following  language:  "I  hereby  assign 
for  a  valuable  consideration  all  my  rights,  title  and  inter- 
est in  and  to  a  .certain  contract  entered  into  November  1, 
1904,  by  and  between  J.  F.  Renfro  and  Wallace  W.  Barnes, 
and  assigned  by  J.  F.  Renfro  to  Maud  E.  Renfro.  (Signed.) 
Maud  E.  Renfro."  Did  this  assignment  operate  as  a  trans- 
fer to  Sim  of  the  unpaid  part  of  Barnes'  personal  obliga- 
tion? This  obligation  was  a  written  promise  to  pay  certain 
sums  at  stated  times.  It  was  a  debt  evidenced  by  a  writ- 
ten promise  to  j^ay.  It  was  a  mere  chose  in  action.  It  is 
elementary'  that  no  particular  form  of  words  or  instru- 
ment is  necessary  to  effect  an  assignment  of  a  chose  in 
action.  It  is  not  necessary  that  the  contract  of  the  parties 
should  fully  appear  in  the  writing  by  which  the  assignment 
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is  made.  The  consideration,  and  even  the  intent  of  the 
parties,  may  be  shown  by  extrinsic  evidence.  1  Am.  &  Eng. 
Ency.  Law  (1st  ed.),  p.  835.  As  between  the  parties,  Mrs. 
Renfro  and  Sim,  we  think  the  written  instrument  set  out 
above  was  sufficient  in  form  to  transfer  Mrs.  Eenfro's 
ownership  of  Barnes'  debt.  In  so  far  as  our  former  opin- 
ion may  be  construed  as  holding  the  form  of  the  assign- 
ment insufficient,  it  should  be  modified. 

The  evidence  clearly  shows  that  Mr.  Sim  in  his  dealing 
with  Mrs.  Renfro  was  sec^king  to  acquire  her  interest  in 
the  drug  store.  It  does  not  appear  that  he  had  any  par- 
ticular reason  or  desire  to  buy  the  chose  in  action  against 
Barnes.  It  also  clearly  discloses  that  Mra.  Renfro  did  not 
think  or  believe  that  she  was  selling  anything  more  than 
her  one-half  interest  in  the  partnership  business  of  Barnes 
and  Renfro.  Her  language,  her  conduct,  her  every  act, 
clearly  shows  that  she  had  no  intent  or  purpose  to  sell  or 
dispose  of  the  personal  obligation  due  from  Barnes  to  her. 
We  think  it  is  further  fairly  inferable  from  the  record  that 
Mr.  Sim  knew  and  understood  that  Mrs.  Renfro  was  not 
intending  to  sell  or  transfer  the  personal  obligation  of 
Barnes,  but  that  he  believed  the  assignment  which  she 
executed  was  sufficient  to  transfer  this  personal  obligation 
to  him.  He  claimed  and  asserted  a  right  to  the  personal 
obligation,  apparently  because  he  belieyed  the  written 
assignment  was  sufficient  to  convey  it  to  him,  and  not  be- 
cause there  was  any  belief  upon  his  part  that  Mrs.  Renfro 
intended  to  sell  or  convey  the  personal  obligation  to  him. 
Section  341  of  the  code  provides:  "When  the  terms  of  an 
agreement  have  been  intended  in  a  different  sense  by  the 
parties  to  it,  that  sense  is  to  prevail  against  either  party 
in  which  he  had  reason  to  suppose  the  other  understood 
it"  We  think  this  case  falls  squarely  within  the  pro- 
visions of  this  statute.  Mrs.  Renfro  understood  the  as- 
signment in  the  sense  that  it  operated  to  convey  only  her 
one-half  interest  in  the  partnership  business,  and  that  it 
did  not  operate  to  transfer  the  personal  obligation  of 
Barnes.    Mr.  Sim  knew,  or  had  reason  to  suppose,  that 
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she  so  understood  it  It  follows  that,  in  completing  the 
agreement  with  her  under  such  cireumstane(?s  he  must  be 
held  to  that  interpretation  of  the  contract  which  will  give 
it  the  meaning  and  sense  in  which  Mrs.  Renfro  under- 
stood it.  The  assignment  did  not  convey  to  him'  the  per- 
sonal obligation  of  Barnes. 

The  appellant  complains  because  no  reformation  of  the 
contract  of  assignment  was  praj-ed  for,  but,  in  view  of 
this  section  of  the  statute,  we  do  not  think  that  aJiy 
reformation  of  the  contract  was  necessary.  The  statute 
requires  the  court,  under  such  circumstances,  to  so  con- 
strue the  contract  as  to  give  it  the  meaning  in  which  Mrs. 
Renfro  understood  it,  because  Sim,  the  other  party  to  the 
conti-act,  had  reason  to  sui)pos(*  she  so  understood  it 

We  recommend  that  the  motion  for  rehearing  be 
overruled. 

DuFFiB  and  Epperson,  CO.,  concur. 

By  the  Court:  For  the  reasons  given  in  the  foregoing 
opinion,  the  former  opinion  in  this  case  is  modified,  and 
the  motion  for  rehearing  is 

Overruled. 

,,.2 


/I" 


Charles  T.  Payne,  appellant,  v.  Peter  Anderson  bt  ai^., 

APPELr.EES. 
Filed  Decembeb  5,  1907.    No.  14,996. 

1.  Judgment:  Validity:  Constbuctive  Service.    A  judgment  or  decree 

affecting  the  title  to  land  owned  by  a  resident  of  this  state,  the 
only  notice  given  being  by  publication,  is  absolutely  void  where 
no  appearance  was  made  by  or  for  such  resident. 

2.  Quieting  Title:  Limitations.    Where  the  lands  of  a  resident  of  the 

state  are  sold  under  a  decree  entered  against  him  on  service  by 
publication,  no  appearance  in  the  action  being  made  by  or  on 
behalf  of  such  party,  an  action  to  quiet  his  title  to  the  land  may 
be  brought  at  any  tinae  within  ten  years  from  the  recording:  of 
the  deed  made  on  a  sale  under  the  decree. 
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3. :  r.     Whether  a  cause  of  action  would  accrue  to  such 

party  on  recording  the  deed  made  to  the  purchaser  at  the  sale 
so  as  to  start  the  running  of  the  statute,  not  being  necessary  to 
a  decision  of  the  case,  is  not  discussed  or  determined. 

4. :  Taxation  :   Equity.     In  an  action  to  quiet  title  as  against 

a  sale  for  taxes  made  under  a  void  decree  of  court,  an  o2ter  to 
pay  such  sum  as  the  court  may  find  due  the  defendants  on  ac- 
count of  any  lien  for  taxes  paid  is  a  sufficient  offer  to  do  equity 
and  a  sufficient  tender  of  any  taxes  due  the  defendants. 

5.  Taxation:  Void  Deckee:  Redemption.  The  limitation  of  two  years 
within  which  a  party  may  redeem  from  a  sale  for  taxes,  has  no 
application  to  a  sale  made  under  a  void  decree  foreclosing  a  tax 
lien. 

Appeal  from  the  district  court  for  Dawes  county:  Wil- 
liam H.  Westovku,  JriKiK.    Reversed. 

A.  E.  Howard y  E.  M.  i:ihittenjj  James  E.  Philpott  and 
Berge,  Morniuy  tt  Ledwith,  for  appellant. 

A.  W.  Crites,  contra. 

DUPFIE,  C. 

May  27,  1905,  the  plaintiff  filed  his  petition  in  the  dis- 
trict court  for  Dawes  county,  Nebraska,  asking  that  his 
title  to  the  nortliwest  quarter  of  section  34,  township  29, 
of  range  9  west  of  the  sixth  P.  M.,  be  quieted.  The  peti- 
tion alleges  that  he  became  the  owner  in  fee  of  said  land 
by  purchase  from  the  owner,  John  Strang,  in  1893,  and 
that  his  deed  therefor  was  recorded  in  the  office  of  the 
register  of  deeds  January  4,  1894;  that  at  the  date  of  his 
said  purchase,  and  ever  since,  he  was  an  actual  resident 
of.  the  city  of  Lincoln,  Lancaster  county,  Nebraska,  wher(» 
he  has  continued  to  reside  with  his  family,  and  that  th(» 
defendants  had  actual  knowledge  and  constructive  notice 
of  his  said  place  of  residence;  that  in  December,  1899,  the 
defendant,  Peter  Anderson,  began  an  action  in  equity  in 
the  district  court  for  Dawes  county,  making  the  plaintiff 
a  defendant  therein,  and  demanding  the  foreclosure  of 
certain  pretended  tax  liens  on  the  real  estate  above  de- 
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scribed;  that,  notwithstanding  the  knowledge  and  notice 
of  the  plaintiff's  place  of  residence,  the  said  Peter  Ander- 
son, plaintiff  in  said  action,  proceeded  to  obtain  service 
upon  the  plaintiff  by  publication,  but  it  is  alleged  that  no 
proper  or  lawful  aflBdavit  of  nonresidence  of  the  plaintiff 
was  ever  filed  in  that  action ;  that  a  decree  of  foreclosure 
was  entered  in  said  action,  and  the  land  thereafter  sold 
by  the  sheriff  of  Dawes  county;  that  Peter  Anderson  be- 
came the  purchaser,  and  thereafter,  and  on  August  13, 
1900,  a  sheriff's  deed  to  said  Anderson  was  placed  of 
record  in  the  recorder's  office  of  Dawes  county,  the  deed 
bearing  date  July  17,  1900.  It  is  further  alleged  that  dur- 
ing the  pendency  of  said  action  plaintiff  had  no  notice  or 
knowledge  of  the  same,  either  actual  or  constructive ;  that 
he  never  made  any  appearance  therein;  that  he  was  never 
served  with  process;  that  the  court  never  obtained  juris- 
diction over  him  or  his  said  property,  and  that  the  pro- 
(teedings,  including  the  decree,  sale,  and  sheriff's  deed,  are 
absolutely  void ;  that  such  proceedings  and  deed  constitute 
a  cloud  upon  plaintiff's  title,  which  makes  it  impossible 
for  him  to  sell  his  land  or  borrow  money  thereon.  It  is 
further  stated  that  the  defendant,  Peter  Anderson,  con- 
veyed the  land  to  the  defendant,  Mary  Anderson,  and  that 
the  deed  of  conveyance  was  recorded  October  19,  1904; 
that  the  consideration  named  in  the  deed  is  f  1 ;  that  Mary 
Anderson  is  the  mother  of  Peter  Anderson,  and  that  she 
took  said  conveyance  with  full  knowledge  and  notice  of 
all  the  foregoing  facts;  that  no  consideration  was  in  fact 
paid  for  said  deed,  and  that  it  still  further  clouds  and 
impedes  plaintiff's  title.  The  relief  prayed  is  that  title 
to  the  land  be  forever  settled  and  quieted  in  the  plaintiff ; 
that  all  proceedings  had  in  the  former  case  be  set  aside 
as  void,  and  that  the  defendants  be  enjoined  from  assert- 
ing or  claiming  any  right,  title  or  interest  in  the  premises; 
(2)  that,  if  the  court  should  find  that  the  defendants,  or 
either  of  them,  are  entitled  to  any  claim  or  demand  in, 
to  or  on  said  premises  because  of  any  tax  liens,  an  ax?- 
counting  be  had  of  the  amount;  that  plaintiff  be  permitted 
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to  pay  the  same  upon  terms  to  be  fixed  by  the  court;  and 
for  such  other,  further  or  different  relief  as  may  be  just 
and  equitable.  The  defendants  filed  separate  demurrers 
to  this  petition,  alle^jing,  first,  that  the  petition  failed  to 
state  facts  siifiicient  to  constitute  a  cause  of  action  in  favor 
of  the  plaintiff;  and,  second,  the  petition  failed  to  state 
facts  sufficient  to  entitle  the  plaintiff  to  any  relief  against 
defendant.  The  court  entered  an  order  sustaining  these 
demurrers,  and,  the  plaintiff  electing  tg  stand  upon  his 
petition,  judgment  was  entered  against  him  dismissing  the 
petition  and  taxing  liim  with  the  costs.  From  this  judg- 
ment the  present  appeal  was  taken. 

.The  demurrer  admits  all  material  facts  alleged  in  the 
petition.  These  material  facts  are  the  following:  At  the 
dat^  of  Anderson's  action  to  foreclose  a  tax  lien  against  the 
land,  the  plaintiff  was  the  legal  owner  thereof  and  a  neces- 
sary party  defendant  to  said  action ;  second,  he  was  an  ac- 
tual resident  of  Lancaster  county,  Nebraska,  residing  with 
his  family  in  the  city  of  Lincoln,  where  actual  personal 
service  of  summons  could  be  had  on  him;  third,  Anderson 
had  both  actual  and  c(uistrnctive  notice  of  his  said  resi- 
dence; fourth,  notwithstanding  these  facts,  he  proceeded  to 
obtain  service  of  summons  by  publication,  and  periK»trated 
a  fraud  both  upon  the*  court  and  upon  the  defendant  by  tak- 
ing judgment  in  the  acti(m,  knoAving  that  tlie  service  re- 
quired by  statute  had  not  been  had  upon  the  plaintiff, 
defendant  in  said  action ;  that  he  procured  a  sale  of  plain- 
tiff's land  under  said  judgment,  became  the  purchaser 
thereof,  and  has  since  transferred  it  to  his  mother,  with- 
out consideration  and  with  knowledge  on  her  part  of  the 
facts  above  stated. 

In  Eayrs  v,  Nason,  54  Neb.  143,  it  was  held  that  a  de- 
cree foreclosing  a  mortgage  was  absolutely  void  as  against 
the  owner  of  the  fee — a  resident  of  the  state — where  the 
only  service  was  by  publication.  In  tliat  case,  as  in  this, 
the  action  was  to  redeem  from  the  illegal  sale  and  deed, 
and  it  was  said  that,  even  though  the  record  in  which  a 
judgment  is  pronounced  shows   ui)on  its  face  tluit  the 
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court  had  jurisdiction  botli  of  the  subject  matter  of  the 
suit  and  of  the  parties  thereto,  a  party  made  Halde  liy 
such  judgnu^nt,  who  had  never  appeared  in  the  action  and 
who  never  had  U\<>:al  notice  of  its  pendency,  might,  in  a 
proper  procecHlinjji:,  eith(»r  as  a  cause  of  action  or  as  a 
defense,  show  that  the  recitals  of  the  record  that  he  was 
served  with  process  of  the  court  were  false.  It  is  true,  as 
urged  by  the  defendants,  that  the  rule  in  some  jurisdic- 
tions is  that  a  judgment  entered  against  a  resident  of  the 
state  on  service  by  publication  is  valid  where  the  plaintiff 
making  the  affidavit  for  such  service  w^as  honestly  mis- 
taken as  to  defendant's  nonresidence.  Such  is  the  case 
of  Davis  V.  Vinson  Land  Co,,  76  Kan.  27.  The  court  in  its 
opinion  refers  to  Gei-man  Nat.  Bank  v.  Kauttcr,  55  Neb. 
103;  which  follows  the  rule  in  Eayrs  t\  Nason,  supra,  and 
approves  the  holding  in  that  case  under  the  facts  disclosed 
in  the  record,  while  it  disappinives  the  holding  that  an 
affidavit  for  publication  on  the  ground  of  the  nonresidence 
of  the  defendant,  although  made  in  good  faith,  did  not 
confer  jurisdiction  on  the  court.  We  quote  from  the 
opinion:  "In  support  of  their  contention  the  plaintiflfs 
in  error  cite  the  case  of  German  Nat,  Hank.  v.  Kautter, 
55  Neb.  103.  In  that  case,  however,  the  court  found  the 
action  of  the  plaintiff  in  obtaining  service  and  judgment 
to  be  fraudulent,  while  nothing  of  that  nature  exists 
here.  The  fraudulent  conduct  of  the  plaintiff  in  the  case 
cit>ed  fully  justified  the  decision  made,  and  we  fully  con- 
cur in  the  conclusion  reached  by  the  court  for  that  reason. 
In  the  discussion  of  the  case,  however,  the  court  does  not 
seem  to  have  regarded  the  question  of  fraud  in  procuring 
service  as  important,  but  i^laces  its  decision  flatly  upon 
the  ground  that  a  false  affidavit  cannot  confer  jurisdic- 
tion. ♦  ♦  ♦  We  think  the  opinion,  when  considered 
apart  from  the  facts,  too  broad,  and  are  not  inclined  to 
follow  it."  From  the  above  extract  it  will  be  seen  that 
even  in  Kansas,  where  the  rule  prevails  that  a  judgment 
against  a  r(»sident  of  the  state  (m  service  by  publication  is 
goo<l,  provided  the  plaintiff  acted  honestly  in  filing    an 
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affidavit  alleging  the  nonresidence  of  the  defendant,  under 
the  admitted  facts  in  this  case,  where  the  affidavit  for 
publication  was  made  with  a  knowledge  of  its  falsity,  the 
judgment  would  be  regarded  as  absolutely  void.  We  are 
not  disposed,  however,  to  recede  from  the  rule  announced 
in  Eaijrs  v.  Nason,  sttprd.  Every  resident  is  entitled  to 
personal  notice  before  being  divested  of  his  property. 
Service  by  publication  may  be  had  only  in  case  of  non- 
resident defendants,  and  not  then  when  personal  service 
can  be  had  within  the  state.  The  court  can  acquire  juris- 
diction of  the  person  of  a  defendant  only  as  provided  by 
statute.  A  judgment  against  a  defendant  of  whom  the 
court  has  no  jurisdiction  must,  on  principle,  be  void.  The 
courts  holding  otherwise  place  it  upon  the  ground  that 
the  nonresidence  of  the  defendant  is  a  question  of  fact  to 
be  determined  by  the  court  before  the  entry  of  the  judg- 
ment. The  evidence  to  establish  this  fact,  as  stated  in 
Davds  V.  Vinson  Land  Co.,  supra,  is  the  affidavit  for  pub- 
lication filed  by  the  plaintiff  or  his  agent  or  attorney. 
Why  should  the  validity  of  the  judgment  depend  upon 
whether  the  party  making  such  affidavit  was  mistaken  as 
to  the  defendant's  residence,  or  knowingly  misrepresented 
such  place  of  residence?  In  either  event,  the  affidavit 
is  a  false  one,  and  the  jurisdictional  fact — the  nonresi- 
dence of  the  defendant — cannot  be  supplied  by  the  good 
faith  of  the  party  who  asserts  it.  The  published  notice  in 
such  case  is  not  notice  to  the  defendant,  and  gives  the 
court  no  jurisdiction  over  him  or  his  property. 

It  is  urged  by  the  defendants  that  no  facts  are  stated  in 
the  petition  showing  a  defense,  to  the  foreclosure  action, 
and  that,  whether  the  judgment  be  void  or  voidable,  it 
cannot  be  set  aside  without  such  showing.  It  is  estab- 
lished in  this  state  tluit  a  court  of  equity  will  not  lend  its 
affirmative  aid  to  a  person  seeking  to  avoid  the  enforce- 
ment of  a  void  judgment,  unless  it  be  made  to  apx)ear  that 
he  has  a  valid  defense  thereto.  Hall  v.  Hooper,  47  Neb. 
Ill,  and  cases  cited  at  page  119.  It  may  be  doubtel 
whether  this  rule  obtains  as  to  a  judgment  secured  by 
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fraud  practiced  by  the  plaintiff;  but,  even  if  that  be  the 
rule  applicable  to  the  case  at  bar,  the  plaintiff  is  seekinji; 
something  further  than  the  vacation  of  the  judgment;  he 
is  seeking  to  redeem  his  land,  the  title  to  which  the  de- 
fendants assert  in  themselves  under  a  void  decree.  He 
is  willing  that  the  court  shall  award  to  the  defendants 
any  amount  equitably  due  them,  but  he  is  not  willing,  nor 
do  we  know  of  any  rule  which  will  recjuire  him,  to  sur- 
render his  title  to  real  estate  sold  under  a  void  judgment 
fraudulently  obtained  by  one  of  the  defendants.  Whether 
the  plaintiff  has  a  meritorious  defense  to  the  tax  lien 
claimed  by  the  defendants  against  his  land  is  not  the 
question  in  issue.  The  real  question  is:  Sliall  his  title 
be  divested  by  virtue  of  a  void  decree  obtained  from  the 
court  by  fraud  practiced  upon  it  by  one  of  the  defendants? 

The  defendants  further  urge  that  the  plaintiff  must  now 
tender  all  taxes  due  upon  the  land.  The  petition  asks  for 
an  accounting,  and  for  leave  to  redeem  by  paying  any 
amount  for  which  the  defendants  may  have  a  lien  on  the 
land  on  account  of  taxes  paid  thereon.  That  no  tender 
of  any  specific  sum  was  made,  we  do  not  regard  as  im- 
portant. As  said  in  Jones  v,  Hartsock,  42  la.  147:  *'There 
is  not  the  same  necessity  for  tender  in  actions  in  equity 
as  at  law."  "A  court  of  equity,  having  control  over  the 
whole  subject,  may  so  mould  the  decree  as  to  costs,  and 
the  conditions  under  which  relief  will  be  granted,  as  to 
fully  guard  and  protect  the  interests  of  all  parties,"  al- 
though no  formal  tender  is  made  before  the  bringing  of  a 
suit  See,  also,  Bin  ford  v.  Boa  nj  man,  44  la,  53,  and 
Taylor  v,  Ormshy,  66  la.  109. 

It  is  further  asserted  that  the  action  is  barred  by  tlie 
statute  of  limitation ;  that  the  action  does  not  fall  under 
section  6  of  the  code  limiting  the  time  for  the  recovery 
of  the  title  or  possevssion  of  real  estate,  but  that  it  falls 
under  the  provisions  of  section  16,  which  limit4S  the  time 
for  commencing  actions  not  provided  in  the  preceding 
sections  to  four  vears.  We  do  not  think  tin  re  can  he  anv 
doubt  that  the  action  is  one  for  the  recovery  of  title  to 
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real  estate,  and  that  the  ten-year  statute  of  limitation  is 
the  one  applicable.  If  not  an  action  to  quiet  title,,  it  is 
one  to  remove  a  cloud  from  the  title,  and  there  are  cases 
holding  that  an  action  to  remove  a  cloud  upon  the  title 
to  real  estate  is  not  subject  to  any  limitation.  Such  an 
action  by  one  in  possession  would,  we  think,  be  a  continu- 
ing action  of  which  a  party  might  take  advantage  at  any 
time  that  the  cloud  interfered  with  a  sale  of  his  property 
or  with  his  attempt  to  raise  money  by  way  of  a  mortgage*. 
So  long  as  the  owner's  possession  continued,  a  cloud  con  hi 
not  interfere  with  his  actual  possession  and  enjoyment  of 
the  property  or  the  profits  to  be  derived  therefrom.  No 
title  by  adverse  possc^ssion  could  be  acquired  as  against 
the  owner  in  possession,  and  any  unfounded  claim  of  title 
could  not  grow  into  a  right,  however  long  continu(»d,  in 
the  absence  of  possession.  It  might,  however,  scTiously 
interfere  with  the  sale  of  the  property  or  a  plcnlge  of  tlu* 
title  in  the  way  of  security  for  a  loan,  and  an  action  to 
remove  the  cloud  would  become  necessary  only  when  such 
interference  with  the  free  disposition  of  the  title  occurred. 
In  Wagner,  v.  Lav,  3  Wash.  500,  28  Am.  St.  Rep.  56,  an 
action  brought  by  a  judgment  creditor  to  set  aside  fraudu- 
lent conveyances  made  by  the  judgment  debtor,  the  court 
said :  "Under  the  statute,  an  action  for  the  recovery  of  the 
possession  can  be  commenced  within  ten  years.  We  think, 
therefore,  that  the  action  is  not  barred,  though  we  do  not 
now  decide  that  an  action  to  remove  a  cloud  would  be 
even  subject  to  that  limitation,  or  subject  to  any  limita- 
tion at  all ;  for,  as  ten  years  had  not  elapsed  between  the 
time  the  purchaser  received  her  deeds  to  any  of  these  lands 
and  the  time  of  the  commencement  of  this  action,  it  is  not 
necessary  to  discuss  the  subject  of  limitations  further.^' 
In  this  case,  we  are  clear  that  the  action  is  not  barred  by 
swtion  16  of  the  code,  and,  as  it  was  commenced  within 
ten  years  from  the  date  of  the  sheriff's  deed,  it  is  not 
barred  by  section  6  of  the  code.  Whether  the  statute  would 
iommence  to  run  upon  the  nuiking  and  rwording  of  thje 
sheriif's  d(»ed,  it  is  not  necessary  to  determine. 
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The  special  statute  of  two  years  within  which  a  party 
may  redeem  from  a  tax  sale  is  also  urged  by  the  defendants 
as  applicable  to  this  case.  If  the  defendant  had  been 
legally  served  with  process  in  the  action,  the  two-year 
statute  would  apply,  but,  the  decree  foreclosing  the  tax 
Hen  claimed  by  Anderson  being  void,  tlie  two-year  statut<» 
has  no  application. 

The  demurrers  interposed  by  the  defendants  should 
have  been  overruled,  and  Ave  recommend  a  reversal  of  the 
decree  appealed  from  and  remanding  the  cause  to  the 
district  court  for  further  proceedings  not  inconsistent 
with  this  opinion. 

Epperson  and  Goof),  CC,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  decree  appeah^d  from  is  reversed  and  the 
cause  remanded  to  the  district  court  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 

Reversed. 


Della  Martin,  appeli.ee,  v.   Fraternal  Life  Associa- 
tion, APPELLANT. 

Piled  December  5,  1907.    No.  15,005. 

1.  Gourts:  Jtrisdiction:  Evidence.    An  objection  to  the  jurisdiction  of 

the  court  over  the  person  of  the  defendant,  either  on  account  of 
irregularity  in  the  service  of  the  summons  or  because  the  action 
was  brought  in  the  wrong  county,  must  be  supported  by  evidence 
when  the  record  in  the  case  does  not  show  facts  going  to  sup- 
port the  objection. 

2.  Insurance:   Agent's  Contbact:    Constbuction.     A  solicitor  for  an 

insurance  company  was  to  receive  80  per  cent  of  the  first  12 
premiums  paid  by  the  parties  whom  she  might  procure  to  take 
policies  in  the  company.  Held,  That  her  leaving  the  service  of 
the  company  1  efore  all  the  12  premiums  were  paid  did  not  affect 
her  right  to  the  commission  agreed  on. 
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3. :  :  .  That  such  solicitor  was  assisted  in  secur- 
ing applicants  for  insurance  by  a  field  agent  of  tho  company  is 
not,  under  the  facts  disclosed,  a  defense  to  her  claim  for  com- 
missions. 

Appeal  from  the  district  court  for  Richardson  county: 
William  H.  Kelligar,  Judge.    Affirmed. 

Harry  8.  Dungan  and  James  E.  Ley  da,  for  appellant. 

Francis  Martin  and  Edwin  Falloon,  contra. 

DUFFIB,  C. 

This  action  was  brought  by  the  plaintiff  to  recover  com- 
missions alleged  to  be  due  lier  on  a  written  contract  ap- 
pointing her  a  deputy  sui)reine  senior  of  the  defendant, 
with  power  to  solicit  members  and  organize  local  lodges 
of  the  association.  By  the  terms  of  the  contract  she  was 
to  receive  as  compensation  a  sum  ^^ual  to  80  per  cent,  of 
the  first  12  assessments  paid  by  the  members  whose  appli- 
cations were  obtained  by  her  or  by  such  assistance  as  sh(» 
might  employ.  The  action  was  brought  in  Richardson 
county  for  sendees  rendered  there,  and  summons  was 
served  on  Israel  L.  Heaulieu,  an  officer  of  the  local  lodge 
located  at  Falls  City,  in  that  county.  The  defendant  ap- 
peared specially  and  filed  objections  to  the  jurisdiction  of 
the  court  in  the  following  words:  "Now  comes  the  defend- 
ant, by  Harry  S.  Dungan,  its  attorney,  and  appearing  for 
the  sole  and  only  purpose,  objects  to  the  jurisdiction  of 
this  court  over  the  subject  matter  of  the  action  and  the 
person  of  this  defendant."  The  court  overruled  this  ob- 
jection to  the  jurisdiction,  and  properly  so,  for  the  reason 
that  no  evidence,  either  oral  or  by  way  of  affidavits,  was 
offered  in  support  thereof.  The  defendant  thereupon  filed 
answer,  admitting  the  contract  of  employment  set  out  in 
the  plaintiff's  petition,  admitting  that  plaintiff  wrote 
insurance  for  the  defendant  in  the  towns  of  Franklin 
and  Bloomington  for  which  she  had  been  overpaid  in 
the  sum  of  J|f51.70,  and  deuying  that  she  secured  any 
18 
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other  applications  for  insurance  for  the  defendant  cora- 
pany.  It  is  further  alleged  that  plaintiff  left  defend- 
ant's employment  in  July,  1904;  that  her  contract  of 
employment  was  then  terminated,  and  that  she  was  not 
entitled  to  receive  any  compensation  thereafter.  The 
answer  further  contained  the  following  plea  to  the 
jurisdiction  of  the  court :  "This  defendant  further  alleges 
that  this  action  was  improperly  brought  in  the  county  of 
Richardson,  for  the  reason  that  the  contract  sued  upon 
was  made  in  the  county  of  Adams ;  that  the  head  oflSce  of 
the  Fraternal  Life  Association,  dt?fendant  herein,  is  at 
Hastings,  Adams  county,  Nebraska;  that  demand  was 
made  on  the  defendant  for  payment  in  Adams  county, 
Nebraska,  and  payment  there  refused,  and  that  the  canst* 
of  action  of  the  plaintiff,  if  any,  arose  in  Adams  county, 
and  that  said  cause  of  action,  or  any  part  thereof,  did 
not  arise  in  Richardson  county,  Nebraska;  therefore,  this 
court  has  no  jurisdiction  to  try  the  above  cause."  Ac- 
cepting this  plea  as  raising  the  question  of  venue  and  a 
claim  of  immunity  from  lawful  service  of  summons  in 
Richardson  county,  our  attention  has  not  been  called  to 
any  evidence  in  the  bill  of  exceptions,  nor  have  we  dis- 
covered any  testimony  given,  in  support  of  this  plea. 
Prima  facie  the  court  had  jurisdiction  of  the  parties,  and, 
until  some  evidence  was  introduced  by  the  defendant  tend- 
ing to  show  its  immunity  from  suit  in  Richardson  county, 
the  court  could  neither  pass  upon  the  question  himself  nor 
submit  it  to  the  jury  as  an  issue  in  the  case.  The  jury 
returned  a  verdict  for  the  plaintiff  in  the  sum  of  J425. 
The  court,  before  pronouncing  judgment,  required  the 
plaintiff'  to  remit  $20  from  the  amount  of  the  verdict,  and 
entered  judgment  for  the  remainder,  and  from  this  judg- 
ment the  defendant  has  appealed. 

Numerous  errors  are  assigned,  but  the  only  ones  argued 
are  those  relating  to  the  jurisdiction  of  the  court,  the 
giving  of  certain  instructions,  and  the  amount  of  the  judg- 
ment, which,  it  is  claimed,  is  excessive.  What  we  h^ve 
already  said  disposes  of  the  question  of  jurisdiction. 
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Belating  to  the  instructions  given,  they  were  clearly 
warranted  by  the  evidence,  and  contained,  so  far  as  we  can 
discover,  no  erroneous  principle  of  law. 

One  claim  urged  against  the  amount  of  the  recovery 
seems  to  be  based  upon  the  theory  that  plaintiff  was  not 
entitled  to  80  per  cent,  of  any  of  the  first  12  premiums  paid 
on  policies  secured  by  her,  unless  paid  before  she  left 
defendant's  employ.  We  do  not  think  the  contract  can  be 
so  construed.  It  was  undoubtedly  the  intention  of  the 
parties  that  plaintiff  should  receive  as  compensation  80 
per  cent,  of  the  first  12  premiums  on  policies  secured  by 
her  efforts,  regardless  of  the  time  of  the  termination  of 
her  services.  A  general  field  agent  of  the  defendant  spent 
several  weeks  in  Falls  City  assisting  the  plaintiff  in  organ- 
izing a  lodge  at  that  place.  There  was  some  evidence  in  the* 
record  to  the  effect  that  plaintiff  was  to  have  the  assist- 
ance of  an  agent  of  defendant  company  in  organizing  the 
first  three  lodges,  and  there  is  evidence  of  defendant's  field 
agent  himself  and  of  statements  made  by  him  which  was 
HuflBcient  to  warrant  the  jury  in  finding  that  any  services 
rendered  by  him  in  organizing  the  lodge  at  Falls  City  was 

as  her  assistant  and  of  which  she  was  to  have  the  benefit. 
This  question  was  fairly  submitted  to  the  jury  by  the 
instructions  of  the  court,  and  a  finding  in  her  favor  cannot 
be  said  to  be  without  evidence  in  its  support. 

We  discover  no  reversible  error  in  the  record,  and  rec- 
ommend an  affirmance  of  the  judgment. 

Eppebson  and  Good,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 
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Malcom  Savings  Bank,  appellant,  v.  D.  J.  Cbonin, 

APPELLEE.* 

Filed  December  5,  1907.    No.  15,011. 

1.  Affidavits  taken  aXid  subscribed  before  a  notary  public,  who  is  also 

an  attorney  in  the  case,  cannot  be  used  in  support  of  an  attach- 
ment issued  therein  against  the  objections  of  -the  defendant. 

2.  Trial:  Evidknce:   Admissibility.     The  courts  of  this  state  are  not 

bound  by  the  rules  of  evidence  adopted  in  another  jurisdiction, 
but  must  be  governed  in  the  admission  of  evidence  by  the  law 
prescribed  by  our  own  legislature. 

APPEAL  from  the  district  court  for  Holt  county.  James 
J.  Harrington,  Judge.    Affirmed, 

R.  B.  Dickson^  for  appellant. 

Arthur  F.  Mullen,  contra. 

DUFFIE,  C. 

The  plaintiff  commenced  this  action  on  a  promissory 
note  executed  by  the  defendant  to  James  Duff  us,  a  resi- 
dent of  Poweshiek  county,  Iowa,  September  30,  1905.  The 
note  is  for  $2,110,  and  represents  the  purchase  price  of 
certain  registered  cattle  bought  by  Cronin  from  Duffus 
on  the  date  the  note  was  given.  This  note  Duffus  sold  and 
transferred  to  the  Malcom  Savings  Bank.  The  plaintiff, 
at  the  time  of  commencing  the  action,  obtained  an  attach- 
ment against  the  propei^ty  of  the  defendant,  alleging  as 
grounds  therefor  "that  the  defendant  fraudulently  con- 
tracted the  debt  for  which  suit  has  been  brought,  and  that 
the  defendant  fraudulently  incurred  the  obligation  for 
which  suit  has  been  brought."  Defendant  filed  a  motion 
to  dissolve  the  attachment,  alleging,  among  other  grounds,  J 

that  the  statement  of  facts  in  the  affidavit  therefor  were 
untrue.  This  motion  came  on  for  hearing  before  the  court 
November  17,  1906,  and  ^n  order  was  then  entered  requir- 
ing plaintiff  to  file  his  affidavits  in  support  of  the  attach- 

•  Rehearing  denied.     See  opinion,  p.  231,  post 
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ment  by  November  26,  and  giving  the  defendant  until 
December  1,  1906;  the  plaintiff  was  allowed  until  Decem- 
ber 10  to  file  counter  affidavits,  and  on  December  11,  1906, 
the  motion  was  heard  by  the  court  upon  affidavits  filed  by 
the  parties,  and  the  attachment  dissolved.  The  plaintiff 
has  appealed  from  the  order  dissolving  the  attachment, 
and  the  defendant  has  filed  a  cross-appeal  complaining  of 
the  action  of  the  court  in  receiving  certain  affidavits  of- 
fered by  the  plaintiff  in  support  of  its  attachment. 

The  cattle  for  which  the  note  in  suit  was  given  were 
purchased  by  Cronin  in  Poweshiek  county,  Iowa,  at  a  sale 
of  fine  stock  had  by  Duffus.  One  A.  P.  Meigs  was  clerk 
at  the  sale.  The  affidavits  of  Duffus  and  Meigs  were  used 
in  support  of  the  attachment,  and  are  to  the  effect  that  in 
order  to  obtain  credit  on  his  purchase,  and  to  induce 
Duffus  to  accept  this  note,  Cronin  represtmted  to  them 
that  he  was  the  owner  of  1,200  acres  of  land  in  Holt 
county,  worth  $20  an  acre;  that  it  was  free  and  clear  of 
all  liens,  except  a  mortgage  of  $5,000;  that  he  was  the 
owner  of  a  large  number  of  fine  cattle,  horses  and  other 
valuable  proi)erty,  which  were  free  and  clear  of  all  liens ; 
and  that  the  $5,000  incumbrance  upon  his  land  was  his 
only  indebtedness.  These  were  the  principal  affidavits 
offered  in  support  of  the  attachment,  and  the  only  ones 
tending  to  show  any  false  or  fraudulent  representations 
made  by  the  defendant  to  obtain  credit.  These  affidavits 
were  taken  in  Iowa  before  H.  E.  Boyd,  a  notary  public, 
who  was  also  an  attorney  of  record  in  this  case.  When 
these  affidavits  were  offered  in  evidence,  the  defendant 
objected  to  their  introduction,  for  the  reason  that  they 
were  executed  before  a  notary  public  who  appeared  as 
counsel  in  the  case,  and  he  further  moved  to  strike  the 
affidavits  from  the  file  for  the  same  reason.  The  court 
overruled  both  the  objection  and  the  motion  to  strike  the 
affidavits  from  the  file,  to  which  ruling  an  exception  was 
entered. 

It  was  a  rule  of  common  law  that  affidavits  taken  before 
an  attorney  in  the  case  could  not  be  used  in  evidence,  if 
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objected  to.  Collins  v.  Stewart,  16  Neb.  52.  In  1887 
our  legislature  made  an  attempt  to  change  this  rule  of  the 
common  law  by  an  amendment  to  section  118  of  the  code, 
the  amendment  being  to  the  following  effect:  "And  noth- 
ing herein  shall  be  construed  to  prohibit  an  attorney  at 
law,  who  is  a  notary  public  from  swearing  a  client  to  any 
pleading  or  other  paper  or  affidavit  in  any  proceeding  in 
any  of  the  courts  of  this  state."  Laws  1887,  ch.  93.  The 
effect  of  this  ameudiiicmt  was  before  the  court  in  Horkey 
r,  Kendall^  53  Neb.  522,  and  it  was  there  held:  "The 
aimnidriient  of  1887  to  section  118  of  the  code,  notwith- 
standing its  general  language,  cannot  be  held  to  apply 
to  affidavits,  other  than  those  verifying  pleadings,  without 
giving  the  amending  act  a  construction  which  would  ren- 
der it  violative  of  section  11,  art.  Ill,  constitution."  A 
careful  reading  of  the  opinion  in  this  case  satisfies  us  of 
its  correctness,  and  that  to  give  full  effect  to  the  amend- 
ment would  be  to  further  hold  that  it  amended  section  371 
of  the  code,  which  is  not  mentioned  or  referred  to  in  the 
amendatory  act  Boyd,  the  notary  Avho  took  the  affidavits, 
was  present  at  the  trial,  and  his  testimony  was  taken  to 
the  effect  that  the  laivs  of  Iowa,  where  the  affidavits  were 
taken  and  subscribed,  do  not  prohibit  an  attorney  from 
taking  and  certifying  an  affidavit  to  be  used  in  the  case. 
We  do  not  see  how  the  practice  in  Iowa  can  have  any 
bearing  upon  the  question.  The  rules  of  evidence  to  be 
enforced  by  our  courts  are  those  established  by  our  own 
legislature,  and  not  the  legislature  or  rules  of  court 
adopted  in  another  jurisdiction.  Sulpho-Haline  Bath  Co. 
V.  Allen y  66  Neb.  295.  The  court  erred  in  receiving  the 
affidavits  objected  to,  and  their  statements  cannot  be 
considered  by  this  court  These  affidavits  being  out  of 
the  case,  there  is  nothing. in  the  record  to  sustain  the 
attachment  as  against  the  showing  made  by  the  defendant. 
We  therefore  recommend  an  affirmance  of  the  order 
dissolving  the  attachment. 


Eppkrson  and  Good,  CO.,  concur. 


f 
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By  tlie  ('ourt:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  order  dissolving  the  attachment  is 

Affirmed. 

The  following  opinion  on  motion  for  rehearing  was  filed 
April  23,  1908.    Rehearing  denied: 

1.  Affidavits:  Objections.    Section  371  of  the  code,  providing  that  an 

affidavit  may  be  made  before  any  person  authorized  to  take  depo- 
sitions,  cannot  inferentially  be  construed  as  requiring  that  ob- 
jections to  affidavits  as  evidence  shall  be  made  in  the  manner 
provided  by  statute  for  the  filing  of  objections  to  depositions. 

2.  Appeal:  Estoppel.     A  party  cannot  take  advantage  of  the  court's 

erroneous  rulings  which  he  invokes. 

3.  Attachment:  MortoN  to  Dissolve:    Burden  of  Proof.     Where   the 

grounds  relied  on  to  support  an  attachment  are  positively  denied 
by  the  oath  of  the  defendant,  the  burden  is  upon  the  plaintiff  to 
prove  his  grounds  for  attachment  by  a  preponderance  of  evidence. 

Epperson,  C. 

In  its  motion  for  rehearing  the  plaintiflF  urges  that, 
because  we  held  that  the  atfidavits  upon  which  plaintiff 
relied  to  support  its  attachment  were  incompetent  because 
sworn  to  before  its  attorney,  who  was  a  notary  public,  we 
should  have  remanded  the  case  for  a  rehearing  upon  its 
merits.  Plaintiflf  insists  that  defendant's  objections  to^the 
affldarits  should  have  been  interposed  before  trial  in  the 
manner  provided  by  statute  for  the  filing  of  objections  to 
depositions.  Section  371  of  the  code,  providing  that  an 
afhdavit  may  be  made  before  any  person  authorized  to  take 
depositions,  cannot  inferentially  be  construed  as  requiring 
that  objections  to  affidavits  as  evidence  shall  be  made  in 
the  manner  provided  by  statute  for  interposing  objections 
to  depositions. 

Again,  it  is  not  made  clear  as  to  how  the  rule  invoked 
by  appellant  would  avail  him.  The  trial  court  admitted 
the  affidavits  in  evidence.  He  undoubtedly  would  have  ad- 
mitted them,  had  the  objection  been  made  in  a  different 
form.  Plaintiff  cannot  take  advantage  of  the  erroneous 
rulings  of  the  court  which  he  invokes.     A  party  litigant 
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must  in  the  first  instance  be  the  judge  of  the  competency  of 
his  evidence,  and,  upon  objection  being  interposed  by  the 
adverse  par^,  it  is  his  privilege  to  submit  to  the  objection 
made,  and  if  he  submits  to  the  objection,  or  his  evidence 
be  held  incompetent  because  of  the  form  in  which  it  is 
presented,  the  trial  court  should,  in  cases  such  as  the  one 
at  bar,  grant  a  continuance,  if  necessary,  that  the  evi- 
dence may  be  presented  in  its  proper  form.  Where  a 
party  refuses  or  fails  to  submit  to  his  adversary's  objec- 
tion, but  insists  upon  presenting  the  incompetent  evidence, 
he  does  so  at  his  peril.  This  court  can  consider  none  but 
the  comi)etent  evidence  presented  by  the  record. 

There  is  another  reason  for  refusing  a  rehearing  of  this 
case.  The  facts  appearing  in  the  objectionable  affidavits 
are  competent  as  evidence,  although  not  presented  in 
acceptable  form.  For  this  reason,  we  have  examined  the 
affidavits  to  ascertain  whether  or  not  appellant  has  been 
prejudiced  by  its  failure  to  properly  present  them.  Plain- 
tiff relies  upon  allegc^d  misrepresentations  of  defendant  afi 
to  his  financial  condition  made  when  the  debt  was  in- 
curred. The  affidavits  refer  to  conversations  in  which  it 
is  claimed  that  defendant  misrepresented  his  financial 
condition.  No  two  of  plaintiflf's  witnesses  swear  to  the 
san\e  conversation.  Defendant  denies  each  controlling 
fact  sworn  to  by  plaintiff's  witnesses.  It  was  one  man's 
evidence  against  another's.  If  defendant's  evidence  is 
true,  plaintiff  is  not  entitled  to  an  attachment.  The  rule 
is  well  established  in  this  court  that,  where  the  allegations 
made  in  support  of  an  attachment  are  denied  by  the  oath 
of  the  defendant,  the  burden  is  upon  the  plaintiff  to  prove 
his  alleged  grounds  for  attachment  by  a  preponderance  of 
the  evidence.  Geneva  Nat.  Bank  v.  Bailor,  48  Neb.  866; 
Dolam,  V.  Armstrong,  35  Neb.  339.  The  plaintiff  did  not 
successfully  carry  the  burden  of  proof. 

We  recommend  that  the  motion  for  a  rehearing  be 
overruled. 


DuppiB  and  Goon,  CO.,  concur. 
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By  the  Court:  For  the  reasons  stated  in  the  foreffoinjr 
opinion,  plaintiff's  motion  for  a  rehearing  is 


.^v/iiij; 


Overruled. 


In  be  Estate  of  Mary  J.  Mall. 

Martha  Caldwell  bt  al.,   appellees,   v.   Charles   E. 

Kerr,  Executor,  appellant. 

FcLEB  December  5,  1907.    No^  14.993. 

1.  AdmlnistratoTs,  Debts  of.     Where  it  is  sought  to  charge  a  legal 

representative  with  debts  owing  by  him  to  the  deceased,  the  bur- 
den of  proof  is  upon  the  party  applying;  but,  when  the  contract- 
ing of  such  indebtedness  is  admitted  or  otherwise  established, 
the  burden  is  upon  the  legal  representative  to  show  that  the  same 
has  been  paid  or  accounted  for. 

2.  Evidence  examined,  and  the  Judgment  of  the  district  court  modified. 

Appeal  from  the  district  court  for  Thayer  county:  Les- 
lie G.  HuRD,  Judge.    Affirmed  on  condition. 

C.  L.  Richards  and  J.  M.  Stewart,  for  appellant. 

W.  E.  Goodhue,  P.  J,  Carolus  and  J.  M.  Wilson,  contra. 

Epperson,  C. 

This  proceeding  was  instituted  in  the  county  court  of 
Thayer  county  by  legatees  named  in  the  will  of  Mary  J. 
Mall,  objecting  to  the  final  report  of  G.  E.  Kerr,  executor 
of  her  estate.  The  legatees  alleged  that  the  executor  was 
indebted  to  testatrix  for  certain  money  borrowed  by  him 
during  the  lifetime  of  testatrix,  and  for  which  he  had 
failed  to  account.  The  county  court  denied  the  relief 
sought,  but  upon  appeal  the  district  court  ordered  that 
the  estate  recover  from  the  executor  $3,816.15,  with  inter- 
est, and  the  latter  brings  the  case  to  this  court  for  review. 

The  only  contention  of  appellant  arn:ued  in  the  brief 
and  properly  raised  before  the  trial  court  and  in  the  as- 
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signment  of  error  iB  that  the  judgment  is  not  supported 
by  the  evidence  and  is  contrary  to  law.  The  evidence 
shows  that  in  July,  1900,  appellant  gave  his  personal  note 
to  testatrix  for  $2,716.15,  due  live  years  after  date,  and  at 
other  times  two  notes  for  |600  and  |1,200,  respectively. 
The  12,716.15  note  was  given  to  testatrix  for  one-half 
interest  in  a  lumber  yard  which  she  received  from  her 
husband's  estate,  of  which  estate  appellant  was  adminis- 
trator. Appellant,  in  addition  to  the  note,  and  as  a  part 
of  her  share  of  her  husband's  estate,  paid  to  testatrix  a 
certain  sum  of  money,  which  he  testified  was  more  than 
If  100  and  less  than  $1,000.  The  trial  court  found  that  the 
(^xecutor  is  chargeable  with  the  $2,716.15  note,  the  |600 
note,  and  with  the  sum  of  $500.  We  find  no  evidence  in 
the  record  to  support  the  court's  finding  as  to  the  $500 
item.  Apparently  the  trial  court  considered  that  such 
an  amount  from  her  husband's  estate  remained  unpaid. 
If  so,  the  finding  is  unwarranted,  because  that  estate 
appears  to  have  been  fully  settled,  and  there  is  no  evidence 
that  appellant,  at  that  time,  borrowed  more  than  the 
$2,716.15.  The  executor  included  the  $600  note  in  his 
inventory,  claiming  credit  for  certain  indorsements,  and 
showing  a  remainder  due  the  estate  of  $160,  for  which  he 
has  accounted.  There  can  be  no  doubt  that  the  court's 
finding  is  erroneous  to  the  extent  at  least  of  charging  the 
full  amount  of  the  $600  note  to  the  executor,  and  we  are 
of  opinion  that  the  evidence  will  not  justify  us  in  sur- 
charging any  part  of  it. 

As  to  the  note  for  $2,716.15,  the  facts  are  different.  For 
a  proper  understanding  of  the  situation,  a  brief  review  of 
the  evidence  is  necessary.  Appellant  married  the  only 
daughter  of  Mrs.  Mall,  the  testatrix,  and  lived  near  her. 
The  families  were  intimate.  She  appointed  him  exetutor. 
Kerr  and  his  wife  and  their  children  were  bequeathed 
$3,000  by  Mrs.  Mall,  and  by  her  will  she  required  Kerr  to 
give  bond  in  the  sum  of  $13,000  as  executor.  Appellant 
admits  the  giving  of  the  note.  This  fact  being  admitted^ 
the  burden  was  on  him  to  account  for  the  note,  or,  In  other 
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words,  to  prove  its  payment.  The  law  seems  to  be  that, 
upon  an  accounting,  the  aflBrmative  of  establishing  more 
assets  than  are  acknowledged  by  the  inventory  or  account 
of  a  personal  representative  is  with  the  party  objecting, 
but,  where  the  ass(»ts  are  shown  or  admitted,  the  burden 
is  upon  the  personal  representative  to  account  for  their 
proper  disposition.  18  Cyc.  1180,  1181,  note  42.  See, 
also,  Wilhanks  v.  Crosno  &  Evans,  112  111.  App.  503;  In  re 
BayUy,  67  N.  J.  Eq.  566;  Adams  r.  Adams,  113  Ga.  824. 
Appellant  contends  that  he  successfully  carried  the  bur- 
den of  proving  that  he  paid  the  note  before  the  death  of 
Mrs.  Mair.  He  testified  that  he  made  several  payments 
in  cash  fnmi  time  to  time  to  Mrs.  Mall  and  indorsed  the 
amounts  on  the  note;  that  one  large  sum  was  paid  in  this 
way:  Mrs.  Mall  had  purchased  residence  property  of  a 
party  owing  appellant.  The  purchase  price  was  paid  by 
appellant  giving  credit  to  the  vendor;  but  he  does  not 
remember  either  the  date  or  the  amount,  nor  does  he  pro- 
duce his  books  or  account  for  th(»ir  absence.  He  is  cor- 
roborated by  other  witnesses  as  to  the  fact  that  a  payment 
was  made  to  Mrs.  Mall  in  this  way  upon  some  indebted- 
ness owing  by  him.    We  also  find  that  there  was  another 

fl,200  secured  note  which  had  been  paid,  and,  in  view  of 
the  fact  that  the  $2,716.15  note  was  not  then  due,  it  is 
possible  that  the  above  payment  was  .in  satisfaction  of  the 
secured  debt.  He  further  states  that  the  note  was  turned 
over  to  him  when  paid;  that  he  did  not  keep  it;  that  he 
is  unable  to  produce  it ;  that  he  took  no  receipt  from  Mrs. 
Mall,  and  that  he  kept  no  record  of  the  payment.  Incred- 
ible as  it  seems,  appellant,  a  business  man,  would  have  us 
believe  that  he  had  these  large  dealings  and  a  settlement 
with  Mrs.  Mall,  who  was  somewhat  advanced  in  years, 
without  taking  a.  receipt  for  the  money  he  paid,  or  having 
a  witness  to  the  settlement,  or  making  a  memorandum  of 
dates  and  amounts.  Mrs.  Mall  lived  in  her  own  home, 
was  economical,  and  kept  boarders  to  assist  in  making  a 
living.  She  had  at  least  $2,000  other  than  the  several 
amounts   loaned  to  appellant     If  Kerr  paid   her   the 


236  NEBRASKA  REPORTS.  [Vol.  80 


In  re  Estate  of  MalL 


12,716.15,  the  record  is  silent  aS  to  what  disposition  she 
made  of  it;  and  it  seems  incredible  that  a  woman  of  her 
habits  and  station  in  life  would  dispose  of  such  a  sum 
Avithout  it  being  known.  Again,  Mrs.  Mall  executed  her 
will  six  months  prior  to  her  death,  and  bequeathed  $4,600 
to  relatives.  It  is  diflScult  to  understand  how  Mrs.  Mall, 
a  person  of  ordinary  intelligence,  would  attempt  to  dis- 
pose of  such  a  sum  if  she  did  not  possess  anything  near 
that  amount.  Appellant  was  a  very  unsatisfactory  wit- 
ness, so  much  so  that  the  trial  court  was  comi)elled  to 
reprimand  him  for  making  evasive  answers.  We  are  con- 
vinced that  Kerr  could  have  produced  documentary  evi- 
dence, memoranda  of  dates  and  amounts,  which  would 
have  given  credit  to  his  testimony,  were  it  true.  And, 
further,  in  view  of  the  fact  that  Kerr  within  an  hour  or 
two  after  Mrs.  MalPs  death  showed  considerable  anxietv 
about  getting  control  of  her  papers,  and  had  an  oppor- 
tunity to  destroy  his  own  notes,  and  admitted  about  the 
time  he  was  appointed  executor  that  he  had  f  1,000  with 
which  to  settle  appellees'  bequests  of  $1,600,  we  conclude 
that  the  learned  trial  court  was  right  in  finding  that  the 
executor  had^not  paid  this  indebtedness. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  affirmed,  if  the  appellees  remit  from  the 
judgment  all  in  excess  of  the  sum  of  $2,716.15,  with  inter- 
est at  7  per  cent,  from  March  29,  1904;  otherwise,  that 
it  be  reversed. 

DuFFiB  and  Goon,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  forgoing 
opinion,  the  judgment  of  the  district  court  is  affirmed,  if 
the  appellees  within  30  days  remit  from  the  judgment  all 
in  excess  of  the  sum  of  $2,716.15,  with  interest  at  7  per 
cent,  from  March  29,  1904;  otherwise,  the  cause  is  re- 
versed and  remanded. 

Judgment  accordingly. 
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SUSIB   H.  QlLLILAN,  ADMINISTRATRIX,  APPELLEE,  V.  AdELIA 

P.  Fletcher  et  al.,  appellants. 

Filed  Decembeb  5,  1907.    No.  15,000. 

1.  Limitation   of   Actioos.     "Where,    after   the   maturity   of  a  tiote 

secured  by  a  real  estate  mortgage,  interest  payments  are  made 
annually  on  such  note,  a  right  of  action  accrues  on  the  mortgage 
at  any  time  within  ten  years  after  the  date  of  the  last  payment 
on  said  note."     Teegarden  v.  Burton,  62  Neb.  639. 

2.  Evidence  examined,  and  held  sufficient  to  sustain  the  finding  and 

judgment  of  the  district  court 

Appeal  from  the  district  court  for  Lancaster  county: 
Lincoln  Frost,  Judge.    Afjirmed. 

Francis  M.  W.  Price  and  A.  E.  Harvey,  for  appellants. 

Berge,  Morning  &  Lcdivith,  contra. 

Epperson,  C. 

This  is  an  action  to  foreclose  two  real  estate  mortgages 
given  by  Asa  Fletcher  and  wife  to  W.  G.  Houtz.  A  decree 
of  foreclosure  was  entered  as  prayed.  Since  the  decree 
Houtz  died,  and  the  action  is  prosecuted  in  the  name  of  his 
administratrix. 

The  principal  defense  relied  on  by  defendants  is  the 
statute  of  limitations.  The  notes  and  mortgages  became 
due  April  20,  1891.  They  were  not  paid  when  due,  and 
this  action  was  instituted  January  4,  1906.  Defendants 
concede  that  the  interest  was  paid  up  to  and  including 
the  year  1895.  Plaintiff's  witnesses  testified  that  the  last 
interest  payment  was  in  the  summer  of  1896.  This  was 
deni(xl  by  defendant's  witnesses.  The  trial  court  resolved 
this  issue  of  fact  in  plaintiff's  favor,  and,  after  a  careful 
review  of  the  record,  we  conclude  that  his  finding  was 
correct.  Plaintiff  testified  that  the  last  payment  was 
interest  to  April  20,  1896,  and  the  indorsements  on  the 
notes  so  show.    Plaintiff  was  corroborated  by  his  son-in- 
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law,  who  testified  that  he  received  this  payment  of  interest 
for  plaintiff  in  the  summer  of  1896  from  the  mortgagor 
in  person.  Defendants  seek  to  discredit  this  testimony 
by  a  letter  from  plaintiff  to  defendants,  of  date  September 
25,  1896,  in  which  the  former  urged  a  settlement  of  the 
indebtedness,  and  said  in  part:  "You  know  it  is  unfair 
that  I  cannot  get  even  -the  interest  on  my  money  invested." 
The  general  trend  of  this  letter,  which  is  too  lengthy  to 
set  out  in  full,  is  pessimistic,  and  the  excerjit  undoubtedly 
referred  to  other  investments  made  by  plaintiff  which  he 
mentioned  in  the  letter.  It  does  not  impeach  the  plaintiff's 
evidence  as  to  the  fact  of  the  payment  of  interest  on  the 
indebtedness  to  April  20,  1896.  As  the  action  was  com- 
menced within  ten  yrars  thereafter,  it  was  not  barred. 
Teegardcn  r.  Hurton,  62  Neb.  639. 

Each  mortgage  contiiineil  a  clause  that,  upon  failure 
to  pay  taxi^H,  the  principal  sum  became  due  and  payable. 
The  Fletchers  d(»faulted  in  the  payment  of  taxes  in  the  year 
1893  and  the  land  was  sold  at  tax  sale.  It  is  now  con- 
tended that  the'  mortgages  matured  upon  this  breach  of 
the  conditions  and  that  an  action  to  foreclose  was  bantHl 
ten  years  latir.  The  mortgage  matured  and  became  due 
April  20,  1891.  Default  in  the  payment  of  subsequent 
taxes  could  in  no  way  affect  the  plaintiff's  right  to  fore- 
close or  cut  short  the  period  of  limitation,  which,  as  above 
indicated,  was  tolled  by  i)ayment  of  interest. 

Other  assignments  argucMl  do  not  require  discussion, 
and  we  recommend  that  the  judgment  of  the  district  court 
be  affirmed. 

DUFFIE  and  Goon,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 
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Lucy  A.  Colby,  appellant,  v.  Mary  J.  Foxworthy, 

APPELLEE.* 
FILES)  Decembeb  5,  1907.    No.  15,330. 

1.  Alteration  of  Instruments:  Bubden  of  Pboof.    The  burden  is  upon 

the  party  alleging  the  material  alteration  of  an  instrument  to 
prove  that  it  was  altered  by  the  holder  thereof  after  the  execution 
and  delivery  of  the  same. 

2.  Xvidence  examined,  and  held  insufficient  to  prove  that  the  instru- 

ments in  controversy  had  been  altered  after  their  execution  by 
defendant 

Appeal  from  the  district  court  for  Lancaster  county: 
Edward  P.  Holmes,  Judge.    Reversed  with  directions. 

Fla/nshurg  d  WilHams,  for  appellant. 
L.  0.  Burr,  contra. 

Epperson,  C. 

This  is  an  action  for  the  foreclosure  of  a  mortgage,  and 
for  the  fourth  time  appears  in  this  court.  See  64  Neb. 
216,  72  Neb.  378,  78  Neb.  288.  A  history  of  the  case  is 
^ven  in  the  opinion  by  Mr.  Commissioner  Albert  in  78 
Neb.  288.  Since  then  a  new  trial  has  been  had,  resulting 
in  a  judgment  for  defendant.    Plaintiff  again  appeals. 

It  is  contended  by  defendant  that  the  rules  announced 
in  the  opinion  in  72  Neb.  378,  supra,  became  the  law  of 
the  case,  and  terminate  the  issues  now  involved  in  her 
favor.  But  the  issues  there  involved  and  disposed  of  are 
no  longer  in  the  case,  and  it  will  be  impossible  to  apply 
the  law  there  announced  to  the  case  in  hand.  The  court 
then  construed  a  certain  amended  petition,  holding  that 
it  stated  a  cause  of  action,  and  that  the  alleged  spoliation 
of  the  instrument  sued  on  would  not  avoid  the  contract. 
No  doubt  the  rules  announced  became  the  law  of  the  case ; 
but  they  ceased  to  operate  on  any  issue  in  this  case  upon 

*  Rehearing  denied.    See  opinlofn.  p.  244,  post. 
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the  withdraTvlil  of  the  amended  petition  before  the  last 
trial.  In  commenting  upon  the  opinion  filed  in  this  case 
(72  Neb.  378),  the  learned  commissioner  said:  "Three 
propositions  are  Involved  in  this  controversy,  and  but 
three  are  determined  in  our  former  opinion,  and  are  now 
governed  by  the  rule  of  'the  law  of  the  case.'  The  first  of 
these  is  that  the  alteration  of  the  instrument  by  inserting 
the  word  'gold'  before  dollars  was  a  material  alteration; 
the  second  is  that  the  defendant  is  not  estopped  from 
pleading  this  defense  by  paying  without  objection  the  nine 
interest  coupons  attached  to  the  note,  which  contained  this 
condition;  third,  that  the  alteration  was  made  without 
defendant's  knowledge  and  after  the  execution  of  the  note 
and  mortgage."  As  to  the  first  and  second  propositions, 
no  doubt  exists  but  that  they  were  established  as  the  law 
of  the  case.  However,  we  find  nothing  in  the  first  opinion 
concluding  that  the  alleged  alteration  was  made  after  the 
execution  of  the  note  and  mortgage.  It  is  true,  the  trial 
court  had  found  that  such  was  the  case,  and  the  finding 
WBB  mentioned  in  the  opinion  as  a  fact,  but  the  sufficiency 
of  the  evidence  w^as  never  determined  by  this  court;  in- 
stead, the  case  was  remanded  for  further  proceedings.  It 
cannot  be  said  that  it  was  established  as  the  law  of  the 
case  that  the  word  "gold"  was  inserted  in  the  bond  and 
mortgage  after  its  execution.  It  was  not  so  considered 
in  the  third  opinion,  wherein  it  was  determined  that  a 
judgment  could  not  at  that  time  be  predicated  upon  the 
findings  made  on  the  first  trial.  The  lower  court  saw  fit 
to  grant  a  new  trial,  and,  having  done  so,  the  district 
judge  was  required  to  make  his  findings  from  the  evidence 
there  adduced.  There  are  three  rules  established  as  the 
law  of  this  case:  (1)  That,  if  the  word  "gold"  was  inserted 
by  the  mortgagee  after  the  execution  and  delivery  of  the 
mortgage  and  bond,  it  was  a  material  alteration;  (2)  that 
the  defendant  by  the  payment  of  the  interest  coupons  from 
time  to  time  was  not  estopped  from  alleging  a  material 
alteration;  and  (3)  the  findings  of  fact  at  the  first  trial 
cannot  be  adopted  by  the  trial  court.    These  eliminate  all 
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issues  existing  prior  to  the  last  trial,  and  confine  our 
inquiry  here  to  the  suflSciency  of  the  evidence  to  sustain 
the  judgment  rendered. 

The  bond  in  controversy  is  a  pHnted  form  with  blanks 
for  amount,  date,  etc.  Before  the  word  ^^dollars"  a  blank 
line  was  filled,  so  that  it  now  reads:  "I  promise  to  pay 
the  sum  of  eight  hundred  and  no-100  gold  dollars,"  etc. 
The  words  -and  figures  "eight  hundred  and  no-lOO'^  were 
filled  in  with  pen  and  ink,  and  the  word  "gold''  stamped 
in  the  blank  with  a  rubber  stamp.  In  like  manner  a  blank 
in  the  mortgage  was  filled  out.  The  defendant  asks  the 
court  to  regard  the  inserting  of  the  word  "gold"  as  an 
obvious  alteration,  and  to  cast  upon  the  plaintiff  the 
burden  of  proving  that  it  was  made  before  the  execution 
of  the  contract.  It  may  properly  be  called  an  obvious 
alteration ;  that  is,  it  is  obvious  that  the  word  "gold"  was 
inserted.  It  was  no  part  of  the  form  upon  which  the 
contract  was  written,  nor  was  it  necessary  to  make  a  com- 
plete contract  between  the  parties.  But  we  cannot  agree 
with  the  defendant  as  to  the  rule  of  evidence  she  invokes. 
It  is  unnecessary  to  review  the  conflicting  authorities  as 
to  the  burden  of  proof  in  such*  cases.  This  court  held  in 
Dorsey  v.  Conrad,  49  Neb.  443,  "Where  a  written  in- 
strument shows  upon  its  face  a  ,  material  and  obvious 
alteration,  the  presumption  of  law  is  that  such  alteration 
was  made  before  the  instrument  was  finally  executed  and 
delivered."  It  would  seem  from  this  that,  unless  the 
instrument  itself  indicated  an  alteration  after  its  execu- 
tion, and  in  the  absence  of  extraneous  evidence,  the  party 
8e(*king  to  enforce  the  instrument  would  prevail.  It  also 
follows  that  the  party  alleging  a  material  alteration  carries 
the  burden  of  proving  it.  This,  we  think,  is  the  better  rule 
and  in  accord  with  the  weight  of  authority.  In  Hagan  v. 
Merchants  &  Bankers  Ins,  Co.,  81  la.  321,  it  is  said :  "If 
we  are  to  presume  from  the  fact  of  alteration  that  it  was 
fraudulently  made,  then  the  burden  is  upon  the  plaintiff 
to  rebut  this  presumption;  but  if  no  presumption  arises, 
19 
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or  if  the  alteration  is  presumed  to  have  been  made  before 
delivery,  then  the  burden  is  upon  the  defendant.  ♦  ♦  » 
If  the  instrument  shows  upon  its  face,  as  it  is  possible  it 
may,  that  the  alteration  was  fraudulent,  then  it  groves 
more  than  the  mere  fact  of  alteration ;  but  when  the  fact  of 
alteration  alone  appears  from  it,  and  it  is  silent  as  to  the 
time  or  authority  by  which  it  was  made,  there  is  no  evi- 
dence upon  which  to  base  the  presumption  that  it  was 
fraudulently  done.''  See,  also,  Fudge  v.  Marquell,  164 
Ind.  447;  Wilson  i\  Hayes,  40  Minn.  531,  4  L.  R.  A.  19fi; 
National  Bank  i\  Fcenry,  12  S.  Dak.  156,  46  L.  R.  A.  732, 
737.  In  McCliniock  r.  fiiate  Banl\  52  Neb.  130,  it  was 
held,  in  a  case  wherein  the  note  itself  did  not  disclose  the 
alteration,  that  the  burden  of  proof  is  upon  the  party 
alleging  the  alti^ration.  Such  is  the  rule  also  where  the 
presumption  is  that  a  change  appearing  upon  the  face  of 
the  instrument  was  made  at  or  before  its  execution.  2 
Cyc.  234,  note  92,  pp.  239,  240,  note  18.  No  witnesses 
were  called  at  the  last  trial,  and  the  evidence  there  given 
consisted  of  depositions,  the  testimony  given  by  witnesses 
at  fonner  trials,  and  written  instruments,  and,  under  the 
rule  announced  in  Faulkner  v,  Simms^  68  Neb.  299,  and 
Roe  V,  Howard  County^  75  Neb.  448,  we  have  examined 
the  evidence  and  arrived  at  an  opinion  uninfluenced  by 
the  decision  of  the  district  court. 

There  is  a  conflict  in  the  evidence.  The  defendant  pro- 
duced the  testimony  of  Miss  Dowden,  who,  when  the  loan 
was  made,  was  employed  as  a  clerk  in  the  mortgagee's 
office.  She  also  negotiated  the  loan  for  defendant  She 
testified  positively  that  she  read  the  bond  and  mortgage 
immediat^ely  before  they  were  signed,  and  that  the  word 
gold  was  not  therein.  Defendant  herself  gave  testimony 
on  two  occasions.  First,  in  1899,  she  testified  in  reference 
to  the  bond  and  mortgage:  "Miss  Dowden  read  them  over 
to  me.  Of  course,  I  did  not  read  them  over.  ♦  •  •  i 
didn't  read  them  very  carefully  myself.  I  cast  my  eye 
over  that  to  see  the  amount.  ♦  ♦  ♦  There  was  fSOO, 
and  the  word  *gold'  was  not  there.    *    *    •    Q.  You  were 
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not  looking  in  that  mortgage  to  see  that  word  *gold'? 
A.  No,  sir;  because,  of  course,  my  attention  was  limited, 
and  I  could  not  tell.  All  I  was  looking  for  was  to  see  the 
number  of  dollars,  of  fSOO  gold  dollars,  and  it  was  not 
there.  Q.  Where  did  this  conversation  in  regard  to  gold 
occur?  A.  I  think  about  the  first  time  I  went  there."  In 
1906  the  defendant  gave  her  deposition,  in  which  she  said: 
"Q.  At  that  time  did  you  read  over  the  note,  coupons,  and 
mortgage?  A.  Yes,  sir;  two  different  times.  Q.  State 
whether  any  agreement  was  made  or  attempted  to  be 
made  with  you  to  pay  this  loan  in  gold  as  testified  to  by 
John  West?  A.  No,  sir;  there  was  not,  and  this  young 
man  is  mistaken.  Q.  When  Avas  the  word  'gold'  stamped 
in  the  note,  mortgage  and  coupons,  if  you  know?  A.  Be- 
tween the  first  day  of  September  and  the  time  when  I  got 
the  money.  It  was  not  in  there  when  I  signed  them,  and 
when  Miss  Dowden  and  I  read  them  over."  Contrary  to 
the  defendant's  testimony,  we  find  tlie  depositions  of  John 
West  and  E.  C.  Jones.  The  former  was  a  clerk  in  the 
oflftce  of  the  mortgagee.  He  prepared  the  papers  in  con- 
troversy, and  says:  "Mrs.  Foxworthy  and  Miss  Dowden 
were  in  the  office  to  sign  up  these  papers.  After  some 
conversation  betweeli  Mrs.  Foxwortliy  and  Miss  Dowden, 
they  left  the  office,^  Mrs.  Foxworthy  refusing  to  sign  the 
papers  at  that  time,  as  they  were  made  payabh*  in  gold — 
the  bond,  mortgage  and  coupons — wliich  was  explained  to 
her  'by  both  Miss  Dowden  and  myself.  Tliere  was  no 
mortgages  or  loans  made  by  the  Lombard  Investment 
Company  at  that  time  without  the  gold  clause  being  in- 
serted. They  then  left  the  office.  AVhether  they  r(4urned 
again  that  same  day  or  the  next  morning,  I  am  uot  sure ; 
but  return  they  did,  and  Mrs.  Foxworthy  then  signed  the* 
paj>era  in  our  office.  Before  signing  these  papers,  it  was 
again  made  clear  to  her  that  they  would  be  nuide  payable 
in  gold.  *  *  ♦  The  word  ^gold'  was  stamped  in  the 
body  of  the  bond,  coupons  and  mortgage,  and  the  red-ink 
ruling  in  the  body  of  the  instrument  was  made  before 
they  were  signed  by  Jifrs.  Foxworthy.''    E.  C.  Jones,  cash- 
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ier  of  the  mortgagee,  in  his  deposition  says  that  he  ex- 
amined the  papers  immediately  after  their  execution,  and 
that  the  word  "gold"  was  there  at  that  time,  and  he 
approved  the  papers  and  stamped  them  with  his  "O.  K.," 
closed  the  loan,  and  paid  defendant  the  money.  The  exe- 
cution of  the  mortgage  was  also  acknowledged  before  him 
as  notary  public.  The  mortgage  itself  shows  that  it  was 
acknowledged  on  October  24,  1891,  instead  of  September 
1,  as  testified  to  by  defendant.  Miss  Dowden's  memory  is 
shown  to  be  defective,  in  that  she  remembered  John  West 
only  as  a  schoolboy,  and  not  as  a  fellow  employee.  It 
appears,  and  Ave  are  convinced,  that  he  was  an  employee 
of  the  mortgagee,  and  was  about  23  yeal*s  of  age  when  the 
papers  in  the  controversy  were  executed,  and  that  they 
were  prepared  for  execution  by  him. 

A  preponderance  of  the  evidence  does  not  disclose  that 
the  alteration  was  made  subsequently  to  the  execution  of 
the  bond  and  mortgage.  The  plaintiff  was  entitled  to  a 
decree  of  foreclosure,  and  we  recommend  that  the  judg- 
ment be  reversed  and  the  cause  remanded,  with  instruc- 
tions to  tlie  loAver  court  to  make  a  computation  of  the 
amount  due  plaintiff  and  to  enter  a  decree  of  foreclosure. 

DuFFiE  and  Good,  CC,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded,  with  directions  to  enter  a  decree  of 
foreclosure. 

Reversed. 

The  following  opinion  on  motion  for  rehearing  was  filed 
April  10,  1908.    Rehearing  denied: 

Per  Curiam. 

This  case  is  again  before  us  on  motion  for  a  rehearing, 
which  is  asked  for  on  the  theory  that  we  have  overlooked 
and  failed  to  consider  certain  evidence  contained  in  the 
record,  which  it  is  claimed  would  have  required  us  to 
affirm  the  judgment  of  the  district  court. 


Vol.80]  SEPTEMBEH  TEKM,  1907.  2i," 


Colby  V.  Foxworthy. 


It  is  practically  conccnled  in  the  briefs  in  support  of  tlu* 
motion,  and  rightly,  we  think,  that  the  only  (luestion  left 
for  determination  is  whether 'or  not  the  word  ^'gold"  was 
stamped  in  tht*  notes  and  mortgage  sought  to  be  foreclosed 
in  this  action  before  they  were  executed  by  the  defendant. 
From  the  citations  of  authorities  it  seems  quite  evident 
that  counsel  have  overlooked  the  fact  tliat,  under  the  stat- 
utes and  the  rules  now  in  force  for  the  trial  of  appeals  in 
equity  cas(»s,  we  are  not  at  all  bound  by  the  findings  and 
judgment  of  the  trial  court,  but  must  try  sucli  cases  dc 
novo,  reach  our  own  ind(»pendent  conclusions  as  to-  the* 
weight,  credibility  and  elTect  of  the  eviih^nce,  and  render 
our  judgment  without  reference  to  the  cimc^lusion  reached 
by  the  district  court,  or  the  fact  that  the  rcn^ord  contains 
some  evidence  to  support  it.  Orandin  v.  First  Nat,  Ban1i\ 
70  Neb.  730;  Naudain  v.  FuIIcntridcr,  72  Neb.  221;  Michi- 
(/an  Trust  Vo,  v.  City  of  Red  Cloud,  69  Neb.  585;  Winsfoji 
r.  Armstrong,  74  Neb.  604;  Omaha  L.  c6  B,  Ass'n  v.  Uendec, 
77  Neb.  12;  Roe  v.  Howard  Countij,  75  Neb.  448,  5  L.  R.  A. 
(n.  s.)  831;  l^toclcer  v.  Nemaha  County,  72  Neb.  255. 

Before  considering  the  evidence,  it  is  necessary  to  dis- 
pose of  the  defendant's  contention  that  the  plaintiff  should 
have  no  standing  in  this  case  because  she  has  twice 
changed  her  theory  as  to  when  the  word  "gold"  was 
stamped  in  the  mortgage  in  question.  It  sufficient!}^  ap- 
pears that  the  mortgage  was  given  to  the  Lombard  Invest- 
ment Company,  and  several  months  aft(»rwards  was  sold 
to  the  plaintiff,  who  resides  in  New  Haiupshire.  She  per- 
sonally knew  nothing  of  the  parties  or  the  circumstances 
of  till'  giving  and  making  of  the  mortgage,  and  upon  de- 
fault of  payment  instituted  foreclosure  procccMlings.  j\Irs. 
Foxworthy,  the  principal  defendant,  pleaded  an  alteration 
in  the  notes  and  mortgage  subsequently  to  their  execution 
by  her.  When  the  action  was  commenced,  the  Lombard 
Investment  Company  had  failed,  its  managing  officer  in 
Lincoln  wa«  dead,  and  its  employees  were  scattered.  Upon 
the  first  trial  in  the  court  below,  the  only  evidence  upon 
the  question   of  the  alteration  of  the  instruments;  was 
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furninhed  by  the  defendant.  Not  being  able  to  mc^et  this 
evidence,  and  having  no  means  at  hand  at  that  time  of 
showing  that  it  was  untrue,  the  plaintiff  changed  her 
theory  of  the  case,  and  filed  an  amended  petition,  in  whicli 
she  admitted  the  alteration  by  the  insertion  of  the  word 
'^gold"  before  the  word  "dollars,"  thereby  making  the 
notes. and  mortgage  payable  in  gold.  .But  she  alleged  that 
such  alteration  was  not  made  by  her,  that  it  was  an  un- 
authorized act  by  some  unknown  person,  and  sought  to 
recover  upon  that  theory.  Later  on,  however,  John  West, 
the  son  of  the  manager  of  the  Lombard  Investment  Com- 
pany at  Lincoln,  the  person  who  prepared  the  notes  and 
mortgage  in  controversy,  was  located,  and  the  residence 
of  Mr.  Jones,  the  former  cashier  of  that  company,  was 
ascertained,  thc^ir  evidence  was  procured,  and  it  was  thus 
nuide  apparent  to  the  plaintiff  that  tlie  word  "gold"  was 
stamped  into  the  notes  and  mortgage  prior  to  their  execu- 
tion. Thereupon,  she  again  changed  her  theory  of  the 
case,  withdrew  her  amended  petition,  and  elected  to  stand 
upon  her  original  pleading. 

Much  fault  is  found  because  in  our  original  opinion  no 
spe(*ial  attention  was  given  to  tlie  amended  petition, 
which  was  ott*(»r(  d  in  evidence,  and  by  which  the  alt4*ration 
of  tlie  notes  and  mortgage  was  admitted.  We  have  not 
overlooked  the  admission,  but  did  not  mention  it  because 
we.  deem  it  quite  immaterial.  The  plaintiff,  when  she 
filed  her  amended  petition,  had  no  personal  knowledge  of 
the  controverted  facts,  and  her  admission  was  made  by 
counsel  and  under  circumstances  which  led  her  to  believe 
that  it  was  tnu*,  as. claimed,  that  the  instrument  had  been 
alterc^d,  as  she  then  inferred,  by  some  one  other  than  her- 
self, and  without  her  knowledge.  However,  when  she  dis- 
covered a  different  state  of  affairs,  she  promptly  withdrew 
the  amended  pleading,  and  the  admission  thus  made  should 
not  be  allowed  to  prejudice  her  substantial  rights. 

We  have  carefullv  read  the  evidence  tendinsf  to  show  the 
alleged  alteration,  all  of  which  is  given  by  Mrs.  Foxworthy 
and  one  iliss  Dowden,  both  of  whom  have  testified  on  two 
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diffcTent  occasions  in  this  case.  On  the  first  occasion,  both 
of  these  witnesses  testified  that  the  notes  and  mortjj;age 
were  signed  on  the  13th  day  of  October,  and  the  money 
was  immediately  turned  over  to  Mrs.  Foxworthy  by  the 
cashier,  Mr.  Jones.  On  that  occasion  they  both  said  that 
Miss  Dowden  read  over  the  notes  and  mortgage  to  Mrs. 
Foxworthy,  who  did  not  read  them;  that  Mrs.  Foxworthy 
only  looked  over  Miss  Dowden's  shoulder  to  see  that  the 
amount  written  therein  was  $800;  that  beyond  that  she 
did  not  read  or  examine  the  papers.  They  also,  by  their 
evidence  given  at  that  time,  conveyed  the  idea  that  Mr. 
Jones,  the  cashier,  prepared  the  notes  and  mortgage. 
When  they  testified  the  second  time,  which  was  after  the 
depositions  of  West  and  Jones  had  been  taken,  they  both 
stated  that  the  notes  and  mortgage  were  signed  about  the 
1st  of  September,  some  six  weeks  previous  to  their  date. 
On  the  second  occasion  they  did  not  know  who  prepared 
the  .notes  and  mortgage,  and  they  testified  at  that  time 
that  Miss  Dowden  and  Mrs.  Foxworthy  both  read  over 
the  papers  carefully  and  reread  several  portions  of  them. 
For  these  and  other  reasons,  which  will  be  presently  given, 
we  are  not  impressed  with  the  correctness  of  their 
statements. 

Again,  the  evidence  in  this  case  shows  that  Mrs.  Fox- 
worthy paid  nine  of  the  coupon  notes,  in  each  of  which  the 
word  "gold"  was  plainly  stamped.  Had  she  been  the  very 
careful,  cautious  business  woman  which  her  testimonv 
taken  the  second  time  would  lead  one  to  infer  she  was,  it 
would  seem  that,  when  she  paid  the  coupons,  she  would 
have  discovered  the  fact  that  they  were  payable  in  gold. 
There  are  other  parts  of  Miss  Dowden's  testimony  that 
seem  somewhat  peculiar.  The  evidence  clearly  shows  that 
it  was  the  custom,  and  had  been  for  some  time,  for  the 
Lombard  Investment  Company  to  make  all  of  its  loans 
payable  in  gold,  and  that  the  word  "gold"  was  stamped 
before  the  word  "dollars"  in  all  of  its  notes  and  mort- 
gages. It  appears  that  Miss  Dowden  was  soliciting  agent 
for  that  company.     Yet  she  stated  that  the  word  "gold" 
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was  not  in  the  notes  and  mortgage,  and,  if  it  had  been,  it 
would  have  startled  her,  and  would  have  scared  her  so 
that  she  would  not  have  allowed  Mrs.  Foxw^orthy  to  sign 
them.  This  testimony  appears  to  us  to  be  very  incon- 
sistent with  the  position  she  was  holding.  As  above  stated, 
she  was  the  agent  of  the  Lombard  Investment  Company, 
and,  if  she  was  in  the  habit  of  reading  its  notes  and  mort- 
gages at  all,  she  must  have  been  familiar  with  the  fact 
that  they  were  all  made  payable  in  gold;  So  we  are  un- 
able to  see  why  she  would  have  been  alarmed  if  she  had 
seen  the  word  "gold"  before  the  word  "dollars"  in  the 
notes  and  mortgage  in  question.  Neither  do  we  see  any 
Veason  for  her  statement  that  she  would  not^have  allowed 
Mrs.  Foxworthy  to  sign  them  if  made  payable  in  gold.  In 
her  second  deposition,  after  it  had  been  discovered  that 
John  West  was  the  man  who  drew  the  notes  and  mortgage, 
she  testified  that  she  had  a  recollection  of  him  as  a  school- 
boy, while  it  is  conclusively  show^n  by  other  evidence  that 
he  was  a  young  man  about  23  years  of  age  at  that  time, 
and  had  been  in  the  employment  of  the  Lombard  Invest- 
ment Company  in  its  Lincoln  office  for  a  long  time  prior 
thereto.  Under  such  circumstances,  the  evidence  of  Miss 
Dowden  and  Mrs.  Foxworthy  as  to  the  alleged  alteration 
is  far  from  convincing.  Upon  the  other  hand,  Mr.  West 
testified  clearly,  explicitly  and  positively  that  he  prepared 
the  notes  and  mortgage  in  question,  and  that  the  word 
"gold"  was  stamped  into  them  prior  to  their  execution. 
Mr.  Jones,  the  cashier,  also  testified  that  it  was  his  duty 
to  examine  all  of  the  papers  prior  to  the  payment  of  any 
money  upon  them ;  that  he  took  Mrs.  Foxworthy^s  acknowl- 
edgment of  the  mortgage  in  question;  that  it  was  his 
custom,  after  he  had  examined  notes  and  mortgages,  to 
place  thereon  the  letters  "O.  K.  J,"  indicating  that  he  had 
examined  them  and  found  them  correct.  This  mark  ap- 
pears upon  the  mortgage  and  the  principal  and  coupon 
notes;  and  from  this  Mr.  Jones  testified  that  he  examined 
the  papers  at  the  time  he  took  the  acknow^ledgment  of  the 
defendant,  and  that  he  knew  the  word  "gold"  appeared 
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therein  at  that  time.  There  is  also  evidence  of  other  em- 
ployees that  it  was  the  custom  of  the  Lombard  Investment 
Company  to  make  all  of  its  loans  payable  in  gold.  Upon 
this  alone  it  appears  to  us  that  the  clear  weight  of  th^ 
evidence  is  in  favor  of  the  plaintiff,  and  we  have  no  hesi- 
tancy in  finding  that  the  word  "gold"  was  stamped  in  the 
notes  and  mortgage  prior  to  their  execution. 

There  are  still  some  other  facts  which  should  be  men- 
tioned, and  which  we  think  are  conclusive  of  the  question. 
An  examination  of  one  of  the  coupons,  which  appears  in 
the  record,  mark(Hl  "Exhibit  4,''  under  a  microscope,  dis- 
closes that  the  last  part  of  the  words  "twenty-four  and 
no-100,"  immediately  preceding  th'?  words  "gold  dollars," 
overlaps  the  word  "gold"  which  is  in  red  ink,  thus  clearly 
showing  that  those  words  were  written  after  the  word 
"gold"  was  stamp(Mi  in  the  instrument.  It  is  not  conceiv- 
able that  Mrs.  Foxworthy  signed  the  notes  before  they 
were  filled  out,  and,  if  they  were  filled  out  prior  to  her 
execution  and  signature,  it  is  clear  that  at  least  one  of 
the  coupons  had  the  word  "gold"  stamped  in  it  at  the 
time  she  signed  it.  This  being  so,  it  may  be  presumed 
that  all  were  so  stamped. 

Again,  an  examination  of  the  notes  and  mortgage  shows 
that  the  written  portions  thereof  are  underscored  with  red 
ink;  and  that  the  spaces  between  the  written  and  the 
printed  parts  of  the  mortgage  are  filled  with  red-ink  lines. 
The  words  "800  and  no-100"  are  written  in  the  middle  of 
a  blank  line,  and  the  first  and  last  parts  of  this  line  are 
filled  with  red-ink  marks.  At  first  Mrs.  Foxworthy  testi- 
fied that  the  red-ink  lines  were  not  in  the  instrument  when 
she  signed  it;  but  afterwards  modified  her  testimony  by 
saying  that  she  did  not  know  about  it. 

For  the  foregoing  reasons,  together  with  others  sug- 
gested by  the  evidence,  we  are  of  the  unanimous  opinion 
that  the  defendants  failed  to  show  by  a  preponderance  of 
the  evidence  any  alteration  in  the  notes  and  mortgage 
in  question.  We  therefore  conclude  that  our  former  opin- 
ion is  right,  and  the  motion  for  a  rehearing  is 

Overruled. 
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EI.LSWORTH  Johnson,  appellant,  v.  Amejucain  o^viuilxi^u 
AND  Rkfining  Company,  appellee.* 

Filed  December  5,  1907.    No.  14,967. 

1.  Pleading:  Amendment:  Constbuction.  Original  and  amended  peti- 
tions examined,  and  'held  tliat  the  amended  petition  did  not  state 
a  different  cause  of  action  from  that  attempted  to  be  set  up  in 
the  original  petition. 

2. :    :    LiiMiTATioNS.     A  plaintiff  has  a  right  to  file  an 

amended  petition  setting  up  a  good  cause  of  action  after  the 
sustaining  of  a  general  demurrer  to  his  original  petition,  not- 
withstanding the  fact  that  the  statute  of  limitations  has  run 
prior  to  the  filing  of  the  amended  petition,  provided  the  amended 
petition  does  not  seek  to  recover  \ipon  a  new  and  independent 
cause  of  action;  and  it  is  error  to  sustain  a  motion  to  strike 
such  an  amended  petition  from  the  files.    * 

3.  Appeal:  Amended  Petition:  Motion  to  Strike:  Review.  When  an 
amended  petition  has  been  stricken  from  the  files  upon  the  ground 
that  it  states  a  different  cause  of  action  from  that  set  forth  in  the 
original  petition  and  one  that  is  barred  by  the  statute  of  limita- 
tions, the  plaintiff  is  entitled  on  appeal  to  review  the  ruling  of 
the  court  in  striking  the  amended  petition  from  the  files. 

Appeal  from  the  district  court  for  Douglas  county: 
Lee  S.  Estellb,  Judge.    Reversed  with  directions. 

John  M.  Mdcfarland  and  Weaver  &  Oilier,  for  appel- 
lant. 

Crofoot  d  Scott,  contra. 

Good,  C. 

On  the  14th  day  of  April,  1903,  the  plaintiff  commenced 
this  action  in  the  district  court  for  Douglas  county  against 
the  defendant  to  recover  damages  for  a  personal  injury, 
alleged  to  have  been  sustained  on  the  first  day  of  July, 
1899.  To  the  petition  filed  by  the  plaintiff  the  defendant 
interposed  a  general  demurrer.  On  the  2l8t  day  of  March, 
1904,  an  amended  petition  was  filed,  and  on  the  day  fol- 

♦  Rehearing  allowed.     See  opinion,  p.  255,  post. 
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lowing  the  district  court  sustained  the  demurrer  to  the 
original  petition,  and  granted  leave  to  file  an  amended 
petition  instanter.  While  it  does  not  appear  that  the 
plaintiff  consented  to  the  sustaining  of  the  demurrer,  that 
inference  mav  be  drawn  from  the  fact  that  lie  filed  an 
amended  petition  on  the  day  previous  to  the  ruling  of  the 
court  on  the  demurrer.  Thereafter  the  defendant  filed  the 
following  motion:  "Comes  now  tho  defendant,  and  moves 
the  c*ourt  to  strike  from  the  files  the  amended  petition  in 
this  cause  filed,  for  the  reason  that  the  amended  petition 
sets  forth  a  new  and  different  cause  of  action  fi*om  that 
set  forth  in  the  original  petition,  and  one  that  was  barred 
}ty  the  statute  of  limitations  at  the  time  of  the  filing  of 
said  amended  i)etition."  This  motion  was  sustained  on  • 
the  21st  day  of  November,  1904.  On  the  4th  day  of  Febru- 
ary, 1905,  plaintiff  filed  a  second  amended  petition,  prac- 
tically identical  in  form  with  the  original  petition,  which 
petition  was,  on  motion  of  the  defendant,  stricken  from 
the  files,  upon  the  ground  that  it  was  not  an  amended 
petition,  but  a  copy  of  the  original  petition,  to  which  a 
demurrer  had  been  tlu^retofore  sustained  bv  the  court. 
Thereupon  the  plaintiff  filed  a  motion,  requesting  leave 
of  court  to  withdraw  his  consent  to  the  sustaining  of  the 
demurrer  to  his  original  petition,  which  leave  was  granted 
by  the  court.  Under  the  date  of  April  28,  1906,  appears 
the  following  journal  entry:  "And  now  on  this  day  come 
the  parties  hereto  by  their  attorneys,  and  this  cause  comes 
on  to  be  heard  upon  a  demurrer  of  the  defendant  to  the 
original  i)etition  of  the  plaintiff  herein,  and  is  argued  and 
submitted  to  the  court;  and,  after  due  consideration  and 
l)eing  fully  advised  in  the  premises,  the  court  does  sustain 
said  demurrer,  to  which  the  defendant  duly  excepts,  and 
is  by  the  court  granted  ten  days  to  amend  his  original 
petition.'^  The  plaintiff  refused  to  plead  further,  and 
upon  motion  judgment  of  dismissal  was  entered.  Plain- 
tiff appeals,  and  assigns  as  error  the  order  of  the  court 
in  sustaining  the  motion  to  strike  his  first  amended  peti- 
tion, the  order  of  the  court  in  sustaining  the  motion  to 


252  NEBRASKA  REPORTS.  [Vol.  80 

Johnson  y.  American  Smelting  &  Refining  Co. 

strike  his  second  amended  petition,  the  order  of  the  court 
in  sustaining  the  demurrer  to  the  original  petition,  and 
the  order  of  the  court  in  rendering  judgment  of  dismissal. 
The  first  question  for  determination  is  as  to  whether  or 
not  the  court  erred  in  sustaining  the  motion  to  strike  the 
first  amended  petition.  In  order  to  determine  this  ques- 
tion, it  becomes  necessary  to  examine  both  the  original 
and  the  first  amended  petitions.  In  the  original  petition 
the  plaintiff  alleged  the  corporate  capacity  of  the  defend- 
ant; that  it  was  engaged  in  operating  a  smelter  in  Omaha; 
that  it  had  succeeded  "to  the  rights,  property  and  liabil- 
ities of  the  Onmha  &  Grant  Smelting  Company" ;  that  the 
defendant  is  now  the  owner  of  said  smelting  property,  and 
'running  a  smelter;  that  on  or  about  the  first  day  of  July, 
1 899,  "the  predecessor  of  the  defendant  herein  owned  and 
operated"  the  said  smelter.  Then  plaintiff  averred  that 
"he  was  employed  by  the  prcnlcH^essor  of  the  defendant^ 
and  was  working  for  them  as  a  common  laborer  on  or 
about  the  1st  day  of  July,  1899,  and  that  he  was  under 
the  direction  and  control  of  eTohn  T.  Wolfe,  a  foreman  of 
said  party,  and  a  foreman  of  the  defendant  herein" ;  that 
while  he  was  so  employed  for  the  predecessor  of  said 
defendant  under  said  foreman,  on  or  about  the  1st  day  of 
July,  1899,  "he  was  instructed  by  Wolfe  to  take  out  a 
broken  jacket,  and  put  on  a  new  jacket,  from  a  hot  fur- 
nace," etc.  Then  follow  the  allegations  of  his  injury  and 
the  extent  thereof,  closing  with  the  following:  "That  said 
injury  was  the  result  of  the  carelessness  of  the  defendant 
and  their  foreman,  and  wa4S  without  any  negligence  on 
the  part  of  the  plaintiff."  In  the  first  amended  petition 
it  is  charged  that  the  defendant  at  the  time  of  the  injury 
owned  and  operated  the  smelter,  and  that  the  plaintiff 
was  in  its  employment,  and  acts  of  primary  negligence 
were  charged  to  the  defendant,  which  caused  the  injury 
complained  of.  There  is  no  question  raised  as  to  the 
first  amended  petition  stating  a  cause  of  action  against 
the  defendant.  Appellee  contends  that  the  amended  peti- 
tion sets  forth  a  different  cause  of  action  from  the  original 
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petition,  and  that  the  statute  of  limitations  had  run  prior 
to  the  filing  of  the  anu»nded  petition,  and  that  it  wa>s 
therefore  proper  to  strike  the  amended  i)etition  from  the 
files.  We  do  not  concur  in  this  view.  The  cause  of  action 
for  which  plaintiff  sought  a  recovery  was  for  the  injury 
sustained  by  him  while  replacing  a  broken  jacket  upon 
a  hot  furnace  on  the  1st  day  of  July,  1899,  and  that 
through  the  negligence  of  the  foreman,  Wolfe,  he  was 
injured  and  sustained  damag(^.  The  same  injury,  happen- 
ing at  the  same  time,  in  the  same  place,  and  under  the 
same  circumstances,  is  the  basis  of  his  action  in  each 
instance.  It  was  not  a  new  cause  of  action  that  he  set  up 
in.  the  amended  petition.  It  is  doubtless  true  that  the 
cause  of  action  was  defectively  pleaded  in  the  original 
petition.  The  principal  defect  therein  was  that  it  failed 
to  show  that  the  defendant  was  responsible  for  the  employ- 
ment of  the  plaintiff,  or  that  it  was  responsible  for  the 
action  of  the  foreman,  AVolfe.  The  petition  was  def(»ctive, 
in  that  it  failed  to  connect  the  defendant  with  the  negli- 
gence, which,  it  was  alleged,  produced  the  injury. 

The  rule  is  well  settled  that  an  amendment  should  not 
be  permitted  for  the  purpose  of  setting  up  a  new  cause  of 
action;  but  this  does  not  forbid  the  amplification  of  the 
original  cause  of  action.  Nor  does  it  prevent  an  amend- 
ment whereby  a  cause  of  action  would  be  stated,  when 
none  w^as  stated  in  the  first  instance,  if  it  appears  that  it 
is  the  same  cause  of  action  that  was  attempted  to  be  set 
up  in  the  first  instance.  The  court  will  be-  liberal  in  al- 
lowing amendments  when  the  cause  of  action  is  not  totally 
different.  Bliss,  Code  Pleading  (2d  ed.),  sec.  429.  "Whei^ 
a  proposed  amendment  consists  of  new  matter  relating  to 
the  subject  of  the  action  as  set  forth  in  the  complaint, 
and  is  not  a  new  and  independent  cause  of  action,  the 
fact  that  the  statute  of  limitations  has  attached  to  it 
pending  the  suit  is  a  strong  reason  for  allowing  the  amend- 
ment instead  of  refusing  it."  1  Ency.  PI.  &  Pr.  518.  and 
authorities  there  cited.  **The  courts  are  not  entirely 
agreed  as  to  the  right  of  the  plaintiff  to  substitute  a  differ- 
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ent  form  of  action  from  that  set  forth  in  the  petition. 
But  the  better  rule  seems  to  be  that,  so  long  as  the  sub- 
ject of  the  action  remains  substantially  the  same,  an 
amendment  jnay  be  permitted."  Maxwell,  Code  Pleading, 
578,  579.  In  the  ease  of  Norfolk  Beet-Sugar  Co.  v.  Eighty 
59  Neb.  100,  it  is  held :  "A  petition  in  which  the  cause  of 
action  is  insufficientlj^  or  defectively  stated  may  be 
amended  by  adding  other  allegations  to  remedy  or  cure 
the  defects.  The  statute  of  limitations  does  not  run 
against  the  amended  pleading  wherein  the  amendment 
consists  in  setting  forth  a  more  complete  statement  of  the 
original  cause  of  action."  In  the  case  of  KuJms  v.  Wiscoti- 
sin,  I.  &  N.  R.  Co.,  76  la.  67,  it  was  held  proper  to  permit 
an  amendment  after  the  bar  of  tlie  statute,  setting  forth 
additional  and  other  grounds  of  negligence  than  those 
stated  in  the  original  petition ;  that,  as  long  as  it  was  the 
same  injury  for  which  re(*overy  was  sought,  the  identity 
of  the  cause  was  maintained,  although  different  grounds 
were  alleged  as  the  producing  cause  of  the  injury.  In 
McKeighan  v.  Hoplius,  19  Neb.  33,  it  was  held  proper  to 
permit  a  petition  to  be  amended  so  as  to  change  the  form 
of  the  action  from  one  in  ejectment  to  a  petition  to  redeem, 
upon  the  ground  that  the  object  in  both  cases  was  to  re- 
cover the  land,  and  that  the  identity  of  the  cause  of  action 
was  maintained,  though  there  was  a  change  of  form.  And 
in  that  case  it  was  held  that  the  statute  of  limitations 
did  not  run,  though  the  statutory  period  had  elapvsed  prior 
to  the  amendment'  The  same  doctrine  is  substantialh 
set  forth  in  Merrill  v.  Wright,  54  Neb.  517.  We  therefore 
conclude  that  the  district  court  erred  in  striking  the 
amended  petition  from  the  files. 

Appellee  contends  that  the  order  of  the  trial  court  in 
permitting  plaintiff  to  withdraw  his  consent  to  the  sus- 
taining of  the  demurrer  to  the  original  petition  did  not 

have  the  effect  of  setting  aside  the  order  sustaining  the 
demurrer,  and  that,  as  ]>hiintiff  took  no  exception  to  the 
ruling  of  the  court  in  sustaining  the  demuvrc^r,  he  has  no 
standing  in  this  court.     If  such  were  tlie  rule,  then,  in 
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any  case  where  plaintiif' s  petition  was  defective,  and  a 
demurrer  thereto  was  properly  sustained,  and  he  should 
file  an  amended  petition  stating  a  good  cause  of  action, 
which  should  be  stricken  from  the  files,  even  though 
erroneously,  the  plaintiff  would  be  without  a  remedy.  The 
object  of  pleadings  is  to  arrange  for  the  ord(»rly  trial  and 
disposition  of  a  case  upon  its  merits,  and  amendments  of 
pleadings  are  always  allowed  in  the  furtherance  of  jus- 
tice. To  our  minds  the  rule  contended  for  by  the  appellee 
would  amount  to  a  bit  of  legal  jugglerj%  whereby  the 
plaintiff  would  be  deprived  of  a  hearing  upon  the  merit>< 
of  his  cause.  Wheeler  v.  Barker ,  51  Neb.  846,  is  a  case 
somewhat  similar  to  the  case  at  bar.  It  was  there  held 
that,  where  the  amended  petition  had  been  stricken  from 
the  files,  after  the  sustaining  of  a  demurrer  to  the  original 
petition,  plaintiff  might,  by  proceedings  in  error,  review 
the  order  of  the  trial  court  in  striking  the  amended  peti- 
tion from  the  files.  And  it  was  further  held  that,  if  upon 
examination  the  amended  petition  was  not  substantially 
the  same  as  the  original  petition,  it  was  error  to  strike  it 
from  the  files. 

We  think  it  therefore  follows  that  the  trial  court  erred 
in  striking  from  the  files  the  amended  petition  and  in 
rendering  judgment  of  dismissal,  and  that  the  judgment 
should  be  reversed  and  the  cause  remanded,  with  instruc- 
tions to  restore  to  the  files  the  first  amended  petition. 

DuFFiE  and  Epperson,  CC,  concur. 

By  the  Court:  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded,  with  instructions  to  restore  to  the 
files  the  first  amended  petition. 

Reversed. 

The  following  opinion  on  rehearing  was  filed  May  7, 
1908.  Former  opinion  vacated  and  judgment  of  district 
court  affirmed:^ 


} 
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1.  Pleading:  Cause  of  Aciion.  All  facts  which,  taken  together,  are 
necessary  to  fix  the  responsibility  for  an  injury  complained  of 
constitute  a  cause  of  action. 

2. :    Amended   Petition:    New   Cause  of  Action.     A   cause   of 

action  alleged  in  an  amended  petition,  although  founded  upon  the 
same  injury  as  that  described  in  the  original,  is  a  different  cause 
of  action,  if  it  is  dependent  entirely  upon  different  reasons  for 
holding  the  defendant  responsible  for  the  wrong  alleged. 

3.  :   :   .     The  original   petition  alleged  a  personal 

injury  and  consequent  damages  to  plaintiff  because  of  the  negli- 
gence of  a  third  party,  and  that  defendant  succeeded  to  the 
liabilities  of  such  third  person;  the  amended  petition  alleged  that 
said  Injury  was  caused  by  defendant's  negligence.  Held,  That 
the  amended  petition  stated  a  new  and  different  cause  of  action. 

4.  :  Conclusions  of  Law.  Iff  testing  the  sufficiency  of  a  plead- 
ing, mere  conclusions  of  law  will  be  disregarded. 

5.  Judgment  Vacated.     Our  opinion  herein,  ante,  p.  250,  vacated. 

Epperson,  C. 

After  the  opinion  reported  ante,  p.  250,  was  filed  herein, 
a  r(»hearing  was  alloweil.  A  liistory  of  the  case  may  be 
found  in  the  former  opinion.  In  the  original  petition 
plaintiff  pleaded  an  injury  received  by  him  through  the 
negli<»enee  of  a  third  party,  the  Omaha  &  Grant  Smelting 
(^ompany.  He  souglit  to  charge  defendant  therewith  by 
alleging  that  dc^fv'iidant  succcn^ded  to  the  rights,  properties 
and  liabilities  of  snch  third  party.  Following  this  alle- 
gation the  plaintiff  spcn-ifically  set  forth  the  nature  of 
the  negligent  acts  complained  of  on  the  part  of  the  Omaha 
&  Grant  Smelting  (^ompany  and  on  the  part  of  their  fore- 
man, Wolfe.  He  alleges  that  said  Wolfe  is  also  the  fore- 
man of  the  defendant  herein,  but  definitely  sets  forth  that 
it  was  while  the  plaintiff  was  employcMi  by  defendant's 
predecessor  that  he  rec(4ved  the  injury  complained  of. 
After  making  these  spinific  allegations,  the  plaintiflF  al- 
leged "that  said  injury,''  meaning  necessarily  the  injury 
inflicted  through  the  carelessness  of  the  Omaha  &  Grant 
Smelting  ri)mpany,  "was  the  result  of  the  careU^ssness 
and  negligence  of  defendant  and  their  foreman."     A  de- 
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murrer  was  sustained  to  this  petition,  to  which  the  phiin- 
tiff  apparently  consented.  Whereupon  he  presented  the 
amended  petition,  in  which  he  alleged  that  the  same 
injury  was  caused  by  the  negligence  of  the  defendant  and 
its  foreman.  The  question  aris<\s  whether  the  amended 
petition,  which  was  stricken  from  the  files,  stated  a  new 
and  different  cause  of  action,  or  was  it  a  proper  substi- 
tute for  the  original  petition.  The  plaintiff  attachc^s  sig- 
nificance to  the  phrase  appearing  in  the  original  petition, 
"that  said  injury  was  the  result  of  the  carelessness  and 
negligence  of  the  defendant  and  their  foreman,"  claiming 
that  it  charges  defendant  witli  negligence,  and  which 
would  permit  of  an  amendment  more  specifically  alleging 
such  cause.  It  is  true  that  a  general  averment  that  the 
defendant  was  negligent,  without  setting  forth  the  negli- 
gent acts  or  omissions,  is  good  a>i  against  demurrer.  But 
was  the  allegation  referre^d  to  a  general  allegation  of  neg- 
gence  on  the  part  of  the  defendant?  A  pleading  must  be 
taken  in  its  entirety  to  ascertain  the  cause  of  action  or 
defense  relied  on  by  the  pleader,  and,  as  the  original  peti- 
tion specifically  set  forth  the  negligence  of  a  third  party 
BB  the  cause  of  his  injury,  the  phrase  now  relied  on  by  the 
plaintiff  may  not  be  given  the  weight  of  a  general  allega- 
tion of  negligence.  The  phrase  is  contradictory.  "Said 
injury"  means  the  injury  previously  described  in  the  peti- 
tion. That  was  the  injury  inflicted  by  the  Omaha  & 
Grant  Smelting  Company.  It  could  not  have  been  caused 
by  the  negligence  of  the  defendant.  The  allegation  was 
but  an  illogical  inference  of  the  pleader. 

If  recovery  may  be  had  under  the  original  petition,  it 
is  because  defendant  succeeded  to  all  the  liabilities  of  the 
Omaha  &  Grant  Smelting  Company.  More  than  four 
years  after  the  alleged  injury,  the  plaintiff  filed  his 
amended  petition,  charging  the  defendant  with  negligence. 
He  set  forth  the  same  injury  as  that  alleged  in  the  orig- 
inal petition,  except  that  he  now  alleges  that  it  was  in- 
flicted by  defendant  instead  of  its  predecessor.  If  this  is 
20 
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a  new  and  diiferent  cause  of  action  it  is  barred  by  the 
statute  of  limitations.  In  our  former  opinion  we  con- 
sidered that  the  amended  petition  was  a  mere  amplifica- 
tion of  the  original  cause  of  action.  We  there  said :  "The 
cause  of  action  for  which  plaintiff  sought  a  recovery  was 
for  the  injury  sustained  by  him  while  replacing  a  broken 
jacket  upon  a  hot  furnace  on  the  1st  day  of  July,  1899, 
and  that  through  the  negligence  of  the  foreman,  Wolfe,  he 
was  injured  and  sustained  damages.  The  same  injury, 
happening  at  the  same  time,  in  the  same  place,  and  under 
the  same  circumstances,  is  the  basis  of  his  action  in  each 
instance.  It  was  not  a  new  cause  of  action  that  he  set  up 
in  the  amended  petition."  Further  consideration  has  con- 
vinced us  that  we  were  in  error  in  holding  that  it  was 
not  a  new  cause  of  action  that  he  set  up  in  his  amended 
petition.  It  is  the  same  injury,  but  a  different  liability  is 
alleged  against  the  defendant.  It  now  appears  that  the 
failure  to  observe  the  distinction  resulted  in  the  erroneous 
.conclusion  reached  at  the  former  hearing.  The  injury,  it  is 
true,  is  the  subject  of  the  action.  Had  no  injury  been 
suffered,  there  would  have  been  no  cause  of  action.  The 
cause  of  action  in  any  case  embraces,  not  only  the  injury 
which  the  complaining  party  has  received,  but  it  includes 
more.  All  the  facts  which,  taken  together,  are  necessary 
to  fix  the  responsibility  are  parts  of  the  cause  of  action. 

In  Buerstetta  v.  Tecumseh  Nat.  Bank,  57  Neb.  504,  it 
appears  that  the  original  petition  filed  therein  allegeii 
that  the  plaintiff  had  deposited  with  the  third  party,  a 
bank,  certain  money  represented  by  certificates  of  deposit, 
which  remained  unpaid.  She  sought  to  hold  defendant  by 
alleging  that  it  succeeded  to  the  business  of  the  third 
party,  and  its  liability  to  plaintiff.  Later  plaintiff  filed  an 
amended  petition  containing  additional  allegations  charg- 
ing defendant  with  fraud.  It  was  held  that  the  additional 
facts  pleaded  in  the  amended  petition  constituted  a  sep- 
arate and  distinct  cause  of  action  independent  from  that 
stated  in  the  original  petition,  and  that  the  statute  of 
limitations  against  the  cause  of  action  pleaded   in  the 


Vol.  80]  SEPTEMBER  TERM,  1907.  251> 

Johnson  v.  American  Smelting  &  Refining  Co. 


amendment  ran  until  the  filing  of  such  amended  petition. 
See,  also,  cases  revieAved  in  that  opinion.  In  l^ow  i\ 
Chicago,  R.  I.  £  P.  R.  Co.,  107  la.  660,  it  was  held :  "In 
an  action  to  recover  damages  for  negligence,  *the  cause  of 
action,'  as  used  in  pleading,  is  not  the  injury  wrongfully 
inflicted  through  defendant's  negligence,  but  is  the  fact 
or  facts  that  justify  the  action,  or  show  the  right  to  main- 
tain it."  The  original  petitioti  in  that  case  charged  de- 
fendant with  negligence  in  using  different  systems  of 
bumpers  in  the  coupling  of  its  cars.  The  amended  peti- 
tion, which  was  held  by  the  court  to  have  been  improperly 
allowed,  charged  negligence  to  the  defendant,  in  that  the 
injury  was  caused  by  its  having  bumpers  loose  and  out  of 
repair.  The  conclusion  of  the  court  was  that  the  amend- 
ment charged  a  different  cause  of  action.  It  changed  the* 
nature  of  the  action  pleaded  in  the  original  petition,  and 
should  not  have  been  allowed.  In  the  opinion  we  find  the 
following:  ^^The  cause  of  action  is  the  fact  or  the  facts 
that  ^justify  it,  or  show  the  right  to  maintain  it.'  Hence, 
when  a  material  fact,  necessary  to  a  recovery,  is  omitted 
from  a  petition,  we  say  it  does  not  stiite  a  cause  of  action." 
In  the  oi)inion  the  court  quoted  from  Rodger 8  v.  Mutual 
E.  A.  A88*7i,  17  S.  Car.  406,  as  follows:  "What  is  a  cause 
of  action?  We  must  keep  in  view  the  difference  between 
the  subject  of  action  and  the  cause  of  action.  The  subje<t 
of  action  is  what  was  formerly  understood  as  the  subject 
matter  of  the  action.  ♦  ♦  *  The  cause  of  action  is  th?' 
right  claimed  or  wrong  suffered  by  the  plaintiff,"  on  the 
one  hand,  and  the  duty  or  delict  of  the  defendant,  on  the 
other,  mul  Ihr^r  appear  hy  the  facts  of  each  separate  case/' 
In  Vmo7i  P\  R.  Co.  w  Wyler,  158  U.  S.  285,  it  was  held 
that  the  amended  petition,  alleging  that  the  plaintiff's  fel- 
low servant  was  negligent  and  caused  the  injury,  was  a 
departure  from  the  original  allegation  of  the  negligence* 
on  the  part  of  the  defendant  in  the  employment  of  an  in- 
competent person  who  caused  the  injury.  In  Van  Patten 
V.  Waugh,  122  la,  302,  98  N.  W.  119,  it  was  held  that  an 
amendment,  alleging  that  the  claimant  was  surety  upon 
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certain  notes,  which  he  originally  declared  upon  as  owner, 
and  wliicli  by  reason  of  his  liability  as  surety  he  was  re- 
quired to  pay,  was  a  different  cause  of  action,  and  could 
not  be  sustained.  In  the  opinion  in  that  case  the  court 
recognizes  the  rule  that,  where  the  gist  of  the  action  re- 
mains the  same,  the  court  has  the  right  to  permit  the 
plaintiff  to  withdraw  his  original  declaration  and  file  an 
amended  one.  The  court,  speaking  through  Ladd,  J., 
say:  "The  mere  fact  of  indebtedness  does  not  indicate 
the  cause  of  action  out  of  which  it  arises.  Otherwise  an 
amendment  Wleging  tort  might  be  said  not  to  add  a  new 
cause  in  an  action  on  contract.  As  long  as  the  pleader 
adheres  to  the  contract  or  injury  originally  declared  on, 
lie  may  change  the  form  or. amplify  his  allegations;  but  he 
cannot  inject  by  amendment  an  entirely  new  cause  of  ac- 
tion, and  by  so  doing  avoid  the  bar  of  the  statute  of  limi- 
tations, which  has  run  against  it."  In  Phwnix  Lumber  Co. 
r.  Houston  Water  Co.,  59  S.  W.  (Tex.  Civ.  App.)  552,  it 
is  held:  "A  petition  alleged  an  express  ccmtract  between 
plaintiff  and  a  water  company  of  which  defendant  was  the 
successor  to  protect  plaintiff's  premises  from  fire,  a  breach 
of  such  contract,  and  loss  by  reason  of  defendant's  failure 
to  furnish  sufficient  water  pressure  as  agreed,  by  reason 
of  which  the  fire  loss  occurred.  After  the  expiration  of 
limitations  an  amendment  Avas  filed,  which  abandoned  all 
reference  to  the  contract,  and  alleged  the  facts  as  tending 
to  impose  on  defendant  a  duty  by  implication  of  law  to 
exercise  ordinary  care  to  supply  water  to  the  premises 
available  for  fire  protection,  and  alleged  that  by  reason  of 
defendant's  negligent  failure  to  supply  water  plaintiff 
was  damaged,  etc.  Held,  That,  plaintiff's  cause  of  action 
alleged  in  the  petition  and  amendment  being  essentially 
different,  the  former  alleging  an  obligation  ex  contractu 
and  the  latter  a  cause  of  action  ex  delicto,  and  no  fact  of 
negligence  except  that  arising  from  defendant's  breach  of 
contract  being  relied  on  to  support  the  same,  the  amend- 
ment was  improper,  and  the  action  was  barred."  In 
Woodward  v.  Northern  P.  B.  Co.,  Ill  N.  W.  (N.  Dak.) 
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627,  plaintiff  alleged  in  his  first  petition  that  he  was  the 
owner  of  certain  premises  destroyed  by  fire  through  de- 
fendant's negligence.  He  attempted  to  amend  by  alleging 
that  he  was  the  assignee  of  the  owner  of  premises  de- 
stroyed, or,  in  other  words,  that  he  was  the  assignee  of 
the  chose  in  action.  The  court  denied  him  the  right  to 
thus  amend,  for  the  reason  that  he  attempts  to  set  up  a 
cause  of  action  entirely  distinct  from  that  originally 
pleaded.  In  Qilleland  &  Dillingham  v.  LouisriUc  &  N, 
R.  Co.,  119  Ga.  789,  47  S.  E.  336,  it  was  held :  "A  declara- 
tion sounding  in  tort,  seeking  to  recover  from  the  defend- 
ant as  a  common  carrier  for  the  breach  of  its  duty  to 
furnish  a  suitable  car  for  the  transportation  of  live  stock, 
cannot  be  amended  by  setting  up  as  the  basis  of  r(H!Overy 
a  special  contract  between  the  parties  for  the  eijuipment 
of  the  car."  In  line  with  the  decisions  above  quoted  or 
referred  to  at  some  length  are  the  following  decisions: 
Boston  &  M.  R.  Co,  v.  Hurd,  108  Fed.  116;  Phelps  i\ 
Illinois  C.  R.  Co.,  94  111.  548;  Blake  v.  Minkncr,  136  Ind. 
418;  Parsons  Water  Co.  v.  Hill,  46  Kan.  145;  Meeks  v. 
Soiithem  P.  R.  Co.,  61  Cal.  149;  Campbell  v.  Campbell, 
133  Cal.  33. 

The  rule  controlling  the  amendment  of  pleadings  is 
liberal,  but  from  the  great  weight  of  authority  and  the 
better  reasoning  it  will  not  be  expanded  to  such  an  extent 
as  to  permit  the  bringing  in  of  a  new  or  independent  cause 
of  action.  A  cause  of  action  alleged  in  an  amended  peti- 
tion, although  founded  upon  the  same  injury  as  that  de- 
scribed in  the  original,  is  a  different  cause  of  action,  if  it 
is  dependent  entirely  upon  different  reasons  for  holding 
the  defendant  responsible  for  the  wrong  alleged.  In 
Kuhns  V.  Wisconsin,  I.  d  N.  R.  Co.,  76  la.  67,  cited  in  our 
original  opinion,  an  amendment  was  permitted  after  the 
bar  of  the  statute,  but  such  amendment  was,  as  it  appears 
in  the  opinion  of  the  court,  "nothing  more  than  a  more 
specific  statement  of  the  averment  in  the  original  peti- 
tion.'^  It  appears  therein  that  the  amendment  did  not 
attempt  to  allege  a  reason  for  the  defendant's  liability  to 
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the  plaintiff,  other  than  the  reasons  set  forth  in  the  orig- 
inal pleadings.  It  did  not  attempt  to  change  the  nature 
of  the  defendant's  liability  or  to  allege  a  different  liabil- 
ity than  that  originally  pleaded.  In  both  the  amended 
and  original  petitions  primary  negligence  on  the  part  of 
the  defendant  was  charged.  In  Norfolk  Beet-Sugar  Co.  v. 
Right,  59  Neb.  100,  the  amendment  permitted  was  a  mere 
amplification  of  the  original  statement.  "It  charges  no 
additional  wrongful  act,  but  merely  states  another  fact  to 
sustain  tlie  charge  already  made.''  In  McKeighan  v.  Hop- 
kins, 19  Neb.  33,  the  identity  of  the  cause  of  action  was 
preserved  in  the  amendment  allowed,  although  the  prayer 
for  relief  was  changed  from  one  in  ejectment  to  one  to 
redeem.  Merrill  v.  Wright,  54  Neb.  517,  was  an  action 
wherein  the  plaintiff  sought  the  foreclosure  of  tax  liens 
upon  property  purchased  at  sales  for  taxes.  The  petition 
was  defective,  in  that  it  failed  to  allege  the  levy  and  as- 
sessment of  such  taxes.  By  the  amended  petition  plaintiff 
supplied  these  defects.  The  amendment  pertained  to  the 
original  cause  of  action,  which  was  defectively  stated  in 
the  original.  There  was  no  attempt  to  change  the  nature 
of  the  action,  nor  to  allege  a  different  liability  than  that 
defectively  set  forth  in  the  original  petition.  Without 
further  review  of  the  authorities  cited  in  our  former  opin- 
ion, it  will  be  noticed  that  each  of  them  is  distinguishable 
from  the  case  at  bar,  in  that  here  the  amended  petition 
changed  the  nature  of  the  action,  in  that  it  souglit  to  re- 
cover because  of  an  alleged  liability  of  a  different  nature. 
The  sustaining  of  the  demurrer  to  the  original  petition 
is  assigned  as  error.  After  the  second  amended  petition 
was  striken  from  the  flies,  the  plaintiff  withdrew  his  con- 
sent to  the  first  order  of  the  court  sustaining  a  demurrer 
to  the  original  petition,  so  that  the  case  came  for  hearing 
again  in  the  lower  court  upon  that  demurrer.  As  above 
stated,  the  allegation  charging  the  defendant  with  liabil- 
ity is  tliat  it  hsm  succeeded  to  all  the  rights,  properties  and 
liabilities  of  the  Omaha  &  Grant  Smelting  Company, 
which  inflicted  the  injury  complained  of  in  the  petition 
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now  under  consideration.  This  allegation  also  is  but  a 
conclusion  of  law.  It  is  not  alleged  that  the  defendant 
entered  into  any  contract  whereby  it  assumed  the  liabili- 
ties of  its  predecessor,  nor  are  any  facts  set  out  from 
which  it  could  be  inferred  that  the  defendant  had  become 
subject  to  the  liability  alleged  by  the  plaintiff.  As  a 
matter  of  law,  a  corporation  which  succeeds  to  the  busi- 
ness of  another  is  not  liable  in  damages  for  the  torts  of  the 
latter.  That  defendant  "succeeded  to  the  liabilities  of  the 
Omaha  &  Grant  Smelting  Company"  is  insufficient  to  hold 
it  responsible  to  plaintiff.  As  argued  by  defendant: 
"Plaintiff  might  just  as  well  have  limited  his  petition  to 
the  simple  allegation  that  the  defendant  was  indebted  to 
the  plaintiff  in  the  sum  of  $2,000,  as  to  set  forth  certiiin 
acts  of  negligence  on  the  part  of  the  third  party,  and  then 
merely  allege  the  conclusion  that  the  defendant  had  suc- 
ceeded to  the  obligation  thus  incurred  by  such  thir<l 
party."  In  testing  the  sufficiency  cT  a  pleading,  mere  con 
elusions  of  law  will  be  disregarded.  Woodward  v.  iitatc, 
58  Neb.  598. 

It  follows  that  the  court  committed  no  error  in  striking 
the  second  amended  petition,  which  was  substantially  the* 
same  as  the  original;  nor  in  dismissing  the  case. 

We  recommend  that  our  former  opinion  be  vacated,  and 
the  judgment  of  the  lower  court  affirmed. 

DuPFiB  and  Grooo,  CC,  concur. 

By  the  Court:  For  the  reasons  given  in  the  foregoing 
opinion,  the  former  opinion  is  Vacated,  and  the  judgment 
of  the  lower  court  affirmcvi. 

JUDOMBNT  ACCORDINGLY. 
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McKUUp  T.  Harrey. 


Patrick  E.  MoKilup,  appellant,  v.  R.  N.  Harvbt, 

appellee. 

Filed  Degembeb  6,  1907.  ,  No.  14,994. 

1.  Appearance:  SPECiAii  and  Genebal.  A  defendant  may  appear  spe- 
cially to  object  to  the  jurisdiction  of  the  court,  but  if,  by  motion 
or  other  form  of  application  to  the  court,  he  seeks  to  bring  its 
powers  into  action,  except  on  the  question  of  jurisdiction,  he  will 
be  deemed  to  have  appeared  generally.  Oropsey  v,  Wiggenhomt 
8  Neb.  108. 

2. '• — : .    In  an  action  at  law  against  a  nonresident  defendant, 

if  service  is  made  upon  the  defendant  in  any  manner  not  author- 
ized by  law,  defendant  may  appear  specially  and  move  to  quash 
the  service,  but,  if  he  go  further  and  pray  for  a  dismissal  of  the 
case,  it  will  be  held  to  be  a  general  appearance  in  the  action,  as 
it  invokes  the  power  of  the  court  on  a  question  other  than  that 
relating  to  jurisdiction.    Bucklin  v.  Strickler,  32  Neb.  602. 

Appeal  from  the  district  court  for  Boone  county: 
James  N.  Paul,  Judge.    Reversed. 

H.  G.  Tail,  for  appellant 

H.  Halderson,  contra. 

Fawoett,  C. 

This  case  is  before  us  on  an  appeal  from  a  judgment  of 
the  district  court  for  Boone  county  dismissing  plaintiff's 
action,  for  the  reason,  as  stated  in  the  judgment  of  the 
court,  "that  it  appears  on  the  face  of  the  pleadings  filed 
herein  by  the  plaintiff  that,  under  the  law,  he  has  no 
cause  of  action.^'  Plaintiff  filed  his  petition,  declaring 
upon  a  promissory  note,  the  petition  being  in  the  usual 
form,  and  making  all  of  the  necessary  allegations  to  en- 
title him  to  recover.  An  examin.ition  of  the  transcript, 
dehors  the  petition,  discloses  the  fact  that  defendant  was 
a  nonresident  of  the  state  of  Nebraska.  Plaintiff  filed 
his  affidavit,  and  sued  out  a  writ  of  attachment  and  pro- 
cured the  issuance  of  a  writ  of  garnishment,  making  serv- 
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ice  by  publication.  Answers  were  made  by  the  garnisliees. 
Subsequently  thereto  plaintiif,  by  leave  of  court,  filed  a 
supplemental  petition,  asking  for  equitable  relief,  on  the 
theory  that  he  had  exhausted  his  legal  remedy  under  his' 
original  petition.  To  this  petition  defendant  filed  a  spe- 
cial appearance,  and  moved  the  court  to  quash  the  service 
of  summons,. for  the  reasons:  First,  that  the  time  inter- 
vening between  the  filing  of  the  petition  and  the  affidavit 
for  publication  w^as  so  great  as  to  raise  a  presumption  that 
a  change  in  the  facts  of  the  case  had  occurred  during  the 
interim;  second,  because  the  affidavit  for  service  by  publi- 
cation did  not  state  that  the  case  was  one  of  those  men- 
tioned in  section  77  of  the  code,  and  did  not  state  facts 
showing  that  any  of  the  grouiids  for  service  by  publica- 
tion provided  in  said  section  existed;  third,  because  the 
answers  of  the  garnishees  in  the  action  then  on  file  showed 
that  the  defendant  had  no  property  in  this  state  at  the 
time  of  the  commencement  of  the  action ;  and,  fourth,  be- 
cause  the  notice  of  publication  erroneously  stated  that 
two  of  the  garnishees  had  answered  that  they  had  prop- 
erty of  the  defendant,  while  the  answers  of  the  said  gar- 
nishees on  file  showed  the  contrary  to  be  the  fact.  As  said 
by  Sullivan,  J.,  in  Bankers  Life  Ins,  Co.  v,  Rohbins,  59 
Neb.  170:  "The  effort  of  the  company  evidently  was  to 
try  the  matter  and  obtain  a  judgment  on  the  merits  while 

m 

standing  just  outside  the  threshold  of  the  court  This  it 
could  not  do.  A  party  cannot  be  permitted  to  occupy  so 
ambiguous  a  position.  He  cannot  deny  the  authority  of 
the  court  to  take  cognizance  of  an  action  or  proceedings, 
and,  at  the  same  time,  seek  a  judgment  in  his  favor  on  the 
ground  that  his  adversary's  allegations  are  false  or  that 
his  proofs  are  insufficient 

The  court  sustained  the  second  reason  above  assigned 
and  overruled  the  other  three;  gave  plaintiff  leave  to  file 
a  new  affidavit  for  service  by  publication,  and  continued 
the  cause  for  service.  Plaintiff  thereupon  filed  a  new  aflft- 
davit  and  gave  new  notice.  Defendant  then  appeared  and 
filed  a  demurrer  to  that  petition  upon  three  grounds: 
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'♦First,  tliis  court  has  no  jurisdiction  of  the  person  of  tiie 
defendant;  second,  because  two  causes  of  action  are  im- 
properly joined ;  third,  because  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action/'  By  agreement 
of  the  parties  in  open  court,  this  demurrer  was  submitted 
to  the  court  upon  briefs  filed  by  the  respective  parties. 
After  the  submission  of  the  case  upon  demurrer,  and  with- 
out a  ruling  thereon,  plaintiff  asked  and  obtained  leave  of 
the  court  to  withdraw  his  supplemental  petition.  Defend- 
ant then  filed  this  motion :  "Comes  now  the  defendant  in 
the  above  entitled  cause  of  action,  and  moves  the  court  to 
dismiss  the  same  for  the  following  reason:  That  it  ap- 
pears upon  the  face  of  the  pleadings  filed  by  the  plaintiff 
herein  that  the  defendant  is  a  nonresident  of  the  state  of 
Nebraska,  and  that  at  the  time  of  the  commencement  of 
this  action  he  had  no  property  or  debts  owing  him  in  the 
state  of  Nebraska."  Upon  that  motion  the  court  entered 
this  judgment:  "This  cause  came  on  to  be  heard  on  the 
motion  of  the  defendant  herein  filed  to  dismiss  this  action, 
for  the  reason  that  it  appears  on  the  face  of  the  pleadings 
filled  herein  by  the  plaintiff  that,  under  the  law,  he  has  no 
cause  of  action,  which  motion  was  argued  and  submitted 
to  the  court,  and  the  court,  on  consideration  thereof,  be- 
ing fully  advised,  sustains  the  said  motion  to  dismiss,  the 
plaintiff  excepting."  In  this  we  think  the  district  court 
erred.  The  motion  filed  by  defendant  was  clearly  a  gen- 
eral appearance.  The  rule  is  well  settled  in  this  state  that 
"a  defendant  may  appear  specially  to  object  to  the  juris- 
diction of  the  court,  but  if,  by  motion  or  other  form  of 
application  to  the  court,  he  seeks  to  bring  its  powers  into 
action,  except  on  the  question  of  jurisdiction,  he  will  be 
deemed  to  have  appeared  generally."  Cropsey  v.  Wiggen- 
horn,  3  Neb.  108,  cited  and  adhered  to  in  many  later  de- 
cisions by  this  court  In  Bucklm  o.  Strickler,  32  Neb.  602, 
defendant's  motion  was  "to  dismiss  this  case  for  want  of 
proper  service."  In  the  opinion  the  court  say:  "The  mo- 
tion is  too  broad.  It  is  to  dismiss  the  action.  The  most 
that  could  be  done  in  any  case,  where  the  only  objection  is 
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that  the  service  is  defective^  is  to  quash  the  summons.  In 
such  case  the  appearance  must  be  limited  to  that  purpose, 
otherwise  it  is  general.'' 

The  only  petition  in  the  case  at  the  time  defendant's 
motion  was  filed  was  the  origijial  petition  filed  by  plain- 
tiff, declaring  on  his  promissory  note.  This  stated  a  good 
cause  of  action;  hence,  it  was  error  on  the  part  of  the 
court  to  dismiss  the  action.  The  supplemental  petition 
had  been  withdrawn,  and  could  not  be  looked  to  in  con- 
sidering defendant's  motion.  But,  even  if  it  were  to  be 
considered,  we  would  still  be  compelled  to  hold  that  de- 
fendant, both  by  his  "special  appearance"  and  by  his  gen- 
eral demurrer,  appeared  generally.  Bcmkcrs  Life  Ins.  Go, 
V.  Robbins,  supra,  and  Gilbert  v.  Hall,  115  Ind.  549,  cited 
therein  with  approval.  From  either  point  of  view,  the 
court  erred  in  dismissing  the  action. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  reversed,  and  plaintiff's  action  reinstated, 
and  that  the  cause  be  remanded  for  further  proceedings. 

Ames  and  Calkins,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed,  and 
plaintiff's  action  reinstated,  and  the  cause  remanded  for 
further  proceedings. 

BEVEBSEa 


Simon  Kennedy,  appellee,  v.  Chicago,  Burlington  ft 
QuiNCY  Railway  Company,  appellant. 

Filed  Dboembeb  6, 1907.    No.  14,S06. 

1.  Railroads:  Neouocncb:  Evidence.  The  mere  kiUing  of  an  animal 
by  collision  with  a  moving  train  upon  the  tracks  of  a  railway 
company  Is  not  evidence  of  negligence,  nor  can  negligence  be 
established  by  inference  and  conjecture  in  contradiction  to  the 
testimony  of  a  competent^  unimpeached  and  disinterested  eye- 
wltneaS. 
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2.  Evidence  examined,  and  held  insufficient  to  support  a  verdict    Let- 
Toir,  J.,  dissents  to  this  proposition. 

Appeal  from  the  district  court  for  Saunders  county: 
Akthub  J.  Evans,  Judge.    Reversed. 

Roscoe  Pound,  J.  W.  Deweese  and  F.  E.  Bishop ,  for  ap- 
pellant 

John  Barry,  contra. 

Ames,  G. 

This  is  an  action  to  recover  damages  for  the  alleged 
negligent  killing  of  the  plaintiff's  cow  upon  the  tracks  of 
the  defendant  company.  The  plaintiff  recovered,  and  the 
defendant  appealed. 

There  is  no  important  conflict  in  the  evidence,  but  it  is 
urged  that  conflicting  inferences  of  fact  are  deducible 
therefrom,  and  that  in  such  cases  such  inferences  are  to 
be  drawn  and  the  preponderance  of  them  determined  by 
the  jury,  and  not  by  the  court  The  occurrence  happened 
within  the  defendant's  depot  grounds  or  yards,  which  were 
not  fenced  nor  required  so  to  be  by  law.  There  were  flve 
or  six  cows  of  the  plaintiff  on  the  grounds  at  the  time,  all 
of  which,  it  appears,  had  gone  there  a  short  time  previously. 
The  locomotive  engine<ir  is  the  only  witness  who  testified 
to  having  seen  the  accident,  or  the  animal,  immediately 
before  the  former  happened.  He  saw  only  that  cow  and 
one  other,  which,  he  says,  were  standing  near  each  other 
on  the  defendant's  right  of  way,  and  about  20  or  30  feet 
from  the  track,  and  that,  when  the  train  was  about  150 
feet  away  and  moving  at  a  speed  of  about  20  miles  an  hour, 
the  animal  that  was  killed  suddenly  left  her  companion, 
and  bolted  upon  the  track  immediately  in  front  of  the 
engine.  It  is  not  claimed  that  the  rate  of  speed  was  in 
itself  excessive  or  needlessly  dangerous,  and  the  engineer 
testified  to  having  kept  an  ordinary  lookout  along  the 
track  in  front  of  him,  and  to  have  seen  no  other  animals, 
and  that  he  had  no  reason  to  anticipate  the  stnemge  and 
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unprecedented  conduct  of  the  cow,  and  did  not  become 
aware  of  it  until  the  instant  of  the  collision.  For  that  rea- 
son, he  did  not  sound  an  alarm  whistle,  or  make  a  sudden 
or  what  is  called  an  emergency  stoppage  of  the  train  or 
slacken  its  speed.  Within  what  distance  such  a  stop  could 
have  been  made  the  record  does  not  disclose,  but  it  was  tes- 
tified that  a  "service"  stop  could  have  been  effected  in  300 
feet.  The  cow  was  unquestionably  a  trespasser,  and  the 
rule  of  law  is  well  settled  and  undoubted  that,  for  the  kill- 
ing of  or  injury  to  an  animal  under  such  circumstances, 
a  railway  company  is  not  liable,  unless  the  casualty  is  due 
to  the  gross  or  wanton  negligence  of  its  servants  or  em- 
ployees in  omitting  such  precautions  as  a  reasonably  ca- 
pable and  prudent  man  w^ould  employ  to  avert  danger  or 
prevent  an  obviously  impending  catastrophe.  Young  v, 
Hannibal  d  St  J.  R.  Co.,  79  Mo.  336;  Burlington  d  M.  R. 
R.  Co.  V.  Wendt,  12  Neb.  76. 

The  gist  of  the  action  is  negligence,  which  is  not  to  be 
presumed,  but  must  be  proved,  and,  in  this  case,  of  negli- 
gence in  an  unforeseen  and  not  to  have  been  anticipated 
emergency.  We  think  it  quite  clear  that,  if  the  story  of 
the  engineer  is  true,  the  obligation  of  the  plaintiff  with 
resi)ect  to  the  burden  of  proof  has  not  been  met,  and  that 
the  evidence  is  insufficient  to  support  the  verdict.  That 
story  is  not  directly  contradicted,  but  the  plaintiff  pro- 
duced witnesses  who  saw  five  or  six  of  his  cows  go  upon 
the  defendant's  right  of  way  and  into  the  yards,  and  who 
testified  that  after  the  accident  happened  they  had  fol- 
lowed and  traced  the  tracks  of  the  animals  from  the  place 
of  their  entry  to  that  of  the  killing,  and  that  the  tracks 
showed  that  the  animals,  or  some  of  them,  had  walked 
that  distance  upon  the  defendant's  roadbed,  and  from  this 
fact,  and  the  further  fact  that  the  accident  happened,  as 
they  ascertained  by  "stepping,"  some  400  feet  nearer  the 
place  of  entry  than  the  engineer  guessed  that  it  did,  coun- 
sel infer  and  argue  that  the  jury  were  justified  in  inferring 
that  the  engineer  testified  falsely,  or.  at  least  mistakenly, 
in  saying  that  the  animal  killed  was  one  of  those  that  he 
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saw  standing  beside  the  track,  and  contend  that  it  was  one 
.  walking  on  the  roadbed,  toward  the  train  from  the  point 
of  entry,  which  they  say  was  600  feet,  and  the  engineer 
guessed  was  "about"  1,000  feet,  from  the  place  of  the  col- 
lision; and  from  this  inference  they  deduce  the  further 
inference  that,  if  the  engineer  had  kept  a  reasonably  care- 
ful or  vigilant  outlook  along  the  railway  track  ahead  of 
his  train,  he  would  have  seen  the  cow  in  time  to  have 
stopped  his  engine,  or  to  have  frightened  her  away,  and  so 
have  averted  the  casualty.  It  seems  to  us  that  such  a 
building  of  inference  upon  inference  is  too  unsubstantial 
a  structure  for  the  supi}ort  of  a  verdict,  especially  when 
the  inferences  are  contradicted  by  the  direct  testimony  of 
a  competent  and  unimpeached  and,  so  far  as  appears,  dis- 
interested eye-witness.  To  hold  otherwise  would,  it  ap- 
pears to  us,  quite  overtlirow  the  rule  announced  by  thifc? 
court  in  Burlington  &  M.  R.  R.  Co.  v.  Wendty  supra,  that 
the  mere  killing  of  the  animal  is  not  evidence  of  negligence, 
and  to  permit  a  recovery  to  be  had  upon  a  theoretical  con- 
jecture, the  product  rather  of  imagination  than  of  fact. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  reversed  and  a  new  trial  granted. 

Jackson  and  Calkins,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
a  new  trial  granted. 

Reveused. 

Letton,  J.,  concurring  in  the  conclusion. 

I  do  not  take  the  view  as  to  the  evidence  which  is  an- 
nounced in  tlie  foregoing  opinion.  I  think  the  question  is 
properly  for  the  jury,  and  that,  if  the  jury  believed  the 
plaintiff's  witnesses,  and  had  been  properly  instructed  as 
to  the  law,  there  was  suflScient  evidence  to  support  the  ver- 
dict. It  is  admitted  the  cow  was  trespassing  upon  the  rail- 
road track  at  a  point  where  it  was  not  the  duty  of  the 
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railroad  company  to  fence  its  tracks.  In  such  a  state  of 
facts,  the  railroad  company  is  only  liable  in  case  the 
killing  is  caused  wantonly  or  by  gross  negligence  on  the 
part  of  its  employees.  Burlington  &  M.  R,  It.  Co,  v.  Wcndt, 
supra.  The  jury  were  told  that  the  question  to  determine 
was  whether  the  employees  of  the  railroad  company  were 
guilty  of  negligence  in  the  operation  of  the  train.  This  in- 
struction was  complained  of  and  is  erroneous.  Unless,  un- 
der all  the  circumstances,  the  engineer  was  guilty  of  gross 
negligence,  the  plaintiff  cannot  recover.  If  the  jury  be- 
lieved the  engineer,  no  liability  existed;  if  they  believed 
the  plaintiff's  witnesses,  the  question  for  the  jury  was 
whether  it  was  gross  or  wanton  negligence  on  tlie  part  of 
the  engineer,  under  all  the  circumstances,  not  to  see  the 
cattle  on  the  track  a  sufficient  time  before  reaching  them 
so  as  to  avoid  the  killing  by  the  exercise  of  ordinary  care.  I 
therefore  concur  in  the  conclusion,  but  not  in  the  opinion 
of  Mr.  Commissioner  Ames. 


Henry  J.  Abrahams,  appellee,  v.  City  of  Omaha, 

APPELLANT. 
Filed  Decembeb  6,  1907.    No.  15,004. 

1.  Cities:  Warrants:  Validity.    A  warrant  Issued  by  a  city  in  consid- 

eration of  a  demand  which  is  a  vaUd  obligation  payable  out  of  its 
general  funds  is  not  invalidated  by  a  recital,  not  contemplated  by 
the  statute,  that  it  shall  be  payable  out  of  a  special  fund  which 
the  city  is  not  authorized  to  create,  or  out  of  a  special  fund  which 
the  city  may  lawfully  create,  but  the  failure  to  create  which  is 
due  solely  to  the  fault  or  negligence  of  the  city. 

2.  Limitation  of  Actions:  Acknowledgment  of  Debt.    A  warrant  issued 

by  the  proper  authorities  of  a  city  ill  consideration  of  a  valid 
indebtedness  against  it  is  a  written  acknowledgment  of  such 
indebtedness  and  promise  to  pay  it,  and  arrests  the  running  of 
the  statute  of  limitations. 

Appeal  from  the  district  court  for  Douglas  county: 
Leb  S.  Estbllb,  Judge.    Affirmed, 
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Harry  E.  Bur  nam,  I.  J.  Dunn  and  John  A,  Rine,  for 
appellant. 

George  W,  Hhields,  contra. 

Ames,  C. 

This  is  an  appt^al  from  a  judgment  against  the  city  of 
Omaha.  The  facts  are  the  same  as,  op  precisely  similar  to, 
those  considered  in  tlie  two  former  decisions  of  this  court 
in  the  two  cases  of  Rogers  v.  City  of  Omaha,  75  Neb.  318, 
76  Neb.  187.  We  have  not  bcH^n  advised  by  counsel  and 
do  not  understand  that  any  principle  is  invoked  that  wa« 
not  involved  in  and  expressly  or  by  necessai'y  implication 
determined  by  these  two  decisions,  which  are  not  tissailed 
as  erroneous  or  ask(»d  to  be  in  any  respect  overruled  or 
modified.  Under  such  circumstances,  a  statement  of  the 
facts  in  detail  or  an  elaboration  of  the  principles  of  law 
applicable  to  them  does  not  seem  to  us  to  be  called  for. 

The  plaintiff  is  the  assignee  for  value  and  the  owner  of 
three  claims  against  the  city.  One  of  them  accrued  to 
Mrs.  Sarah  J.  Haskell  for  the  value  of  real  property  taken 
from  her  by  the  city  in  the  exercise  of  the  power  of  eminent 
domain  under  precisely  the  same  circumstances,  so  far  an 
we  can-  see,  as  those  in  which  the  property  of  Mrs.  Croft 
w^as  taken  in  the  case  first  cited.  Warrants  were  issued  in 
satisfaction  in  the  same  form,  and  payment  thereof  was 
delayed  and  finally  refused  for  the  same  reasons  and  for 
about  the  same  length  of  time  in  one  case  as  in  the  other, 
and  in  both  cases  tlie  negligence,  ineptitude  or  irregularity 
of  the  city,  not  of  the  plaintiff,  is  relied  upon  as  having 
set  the  statute  of  limitations  in  motion,  and  to  have  oper- 
ated '  i  bar  a  short  time  before  the  action  was  begun. 
AnotlK  ;•  of  these  claims  is  for  the  contract  price  of  sewers 
constnK  tod  in  like  circumstances  as  those  in  which  the 
work  of  street  grading  was  done  by  the  plaintiflf's  assignor 
in  the  s  rond  of  the  cases  above  cited,  in  satisfaction  of 
which  V  •  I r rants  were  issued  in  like  form  as  in  that  caBe, 
and  i)avinent  in  like  manner  delayed  and  finally  refused, 
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because  of  irregularities  coiuiuitU:?(l  by  the  city  authorities, 
in  consequence  of  which  their  attempt  to  create  a  special 
fund  for  the  purpose  was  unavailing.  The  third  claim  is 
for  the  contract  price  of  making  certain  water  service  con- 
nections, for  which  the  charter  provides  that  the  city  may 
reimburse  itself  by  withholding  an  equal  amount  accruing 
from  it  to  the  water  company  on  account  of  water  fur- 
nished for  city  uses.  The  city  undertook  to  provide  pay- 
ment for  this  service  by  creating  a  special  fund  by  special 
taxation  upon  adjacent  property,  which  it  is  contended 
that  it  is  without  lawful  authority  to  do,  and  the  Avarrants 
recited  that  they  should  be  payable  out  of  such  fund.  The 
•recital,  we  think,  was,  if  the  contention  is  sound,  mere 
surplusage,  not  affecting  the  validity  of  the  instrument  as 
general  obligations  of  the  city.  The  work  on  this  contract' 
was  completed  on  October  7, 1893,  but  the  matter  was  not 
finally  adjusted  and  the  warrants  issued  until  the  15th  of 
December  following.  Tliis  action  was  begun  November  23, 
1898,  so  that  the  five  years'  interval  began  between  the 
time  of  the  completion  of  the  work  and  the  issuance  of  the 
warrant.  We  think  the  warrants  executed  and  delivered 
by  the  competent  city  authority  are  a  written  acknowledg 
ment  of  the  claim  and  a  promise  to  pay  it  which  is  obliga- 
tory upon  the  city  and  arrested  the  running  of  the  statute 
of  limitations,  if  the  running  of  the  latter  had  previously 
begun,  which  we  do  not  decide.  There  is  a  similar  seri(^s 
of  dates  respecting  the  other  two  claims.  All  the  issuable 
facts  and  circumstances  are  set  forth  in  the  pleadings  and 
established  by  the  evidence,  and  it  appears  to  us  to  be 
immaterial,  so  far  as  the  statute  of  limitations  is  con- 
cerned, whether  the  action  is  regarded  as  founded  upon 
the  warrants  or  upon  the  contract  in  satisfaction  of  which 
they  were  given.  In  either  view  the  statute  is  not  fivail- 
able  as  a  defense.  In  all  these  instances,  however,  thc^ 
warrants  were  issued  in  consideration  of  demands  which 
were  valid  obligations  of  the  city,  payable  out  of  its  gen- 
eral funds,  and,  in  our  opinion,  the  instruments  were  not 

21 
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invalidated  by  a  recital,  not  contemplated  by  statute,  that 
they  should  be  payable  out  of  special  funds,  which  in  one 
instance  the  city  was  not  authorized  to  create,  and  which 
in  the  other  two  instances  there  was  a  failure  to  create, 
due  solely  to  the  fault  or  negligence  of  the  city. 

We  recommend,  therefore,  that  the  judgment  of  the 
district  court  be  affirmed. 

Fawcett  and  Calkins,  CC,  concur. 

By  the  Court :   For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


William  Hart,  appellebJ,  v.  Charles  M.  Murdock  et  al., 

appellants. 

Filed  December  5,  1907.    No.  14»893. 

1.  Appeal:    Practice:    Briefs.     Errors   assigned    by   appellee   in   his 

printed  brief  filed  after  the  date  required  by  rule  36  will  be  con- 
sidered when  the  appellant  neither  objects  to  the  service  and 
filing  thereof,  nor  moves  to  strike  it  from  the  record  as  having 
been  filed  out  of  time. 

2.  Tax  Certificate:   Foreclosure:    Description.     Where,  in  a  suit  to 

foreclose  a  tax  sale  certificate,  a  clerical  mistake  appears  to  have 
been  made  in  the  description,  such  error  will  not  defeat  the 
action  if  sufficient  remains  in  the  description  to  identify  the  land 
upon  the  tax  list. 

3.  Taxation:  Void  Assesbmext.    Where  land  owned  by  one  person  is 

assessed  with  land  of  another,  so  that  neither  owner  can  deter- 
mine the  amount  for  which  his  property  Is  liable,  the  entire  tax 
is  void. 

4. :  Description.    In  a  description  of  land  by  metes  and  bounds, 

a  point  of  the  compass  named  in  a  survey  may  be  construed  to 
mean  a  different  or  opposite  direction,  when  it  appears  to  have 
been  written  by  clerical  error,  and  Is  so  inconsistent  with  the 
remaining  parts  of  the  description  as  to  demonstrate  that  tbe 
different  or  opposite  direction  was  intended. 

Appeal  from  the  district  court  for  Gage  county:   Wil- 
liam H.  Kelligar,  Judge,    Affirmed  in  part. 


I 
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E.  0.  Kretainger,  for  appellants. 
R.  W.  Sabin,  contra. 

Caucins,  C. 

In  1892  the  defendants  became  owners  of  21  acres  of 
land  situated  in  the  southeast  quarter  of  the  northwest 
<iuarter  of  section  29,  town  2,  range  7,  in  Gaj2;e  county.  In 
the  deed  by  which  the  defendants  took  title,  the  land  was 
des(Til:ed  by  metes  and  bounds  as  follows:  "Coiumencing 
at  the  southeast  corner  of  the  southeast  quarter  of  the 
northwest  quarter  of  section  29,  in  townsliij)  2  north,  of 
range  7  east  of  the  6th  P.  M.,  thence  west  along  the  south 
line  of  said  tract  of  land  598  feet,  tlience  north  45^  west 
287  feet,  thence  north  941  feet  to  the  c(»nter  of  Indian 
creek,  thence  down  the  center  of  the  channi^l  of  Indian 
creek  in  a  northeasterlj'  direction  to  a  point  where  the 
north  line  of  the  southeast  quarter  of  the  northw(*st  quar- 
ter of  said  section  29  crosses  said  Indian  en^ek,  theu(*e  east 
along  said  north  line  175  feet,  more  or  less,  to  the  north- 
east corner  of  the  above  described  forty-acre  tract  of  land, 
thence  south  along  the  east  line  of  said  hind  l,o20  feet  to 
the  place  of  beginning,  containing  21  acres,  moTe  or  less." 
The  description  of  this  land  on  the  tax  list  for  the  years 
1896  and  1897  was:  "Com.  32  rds.  e.  of  N  W  cor  S  E*  N 
W*,  th  E  to  pt  on  a  line  with  the  center  of  Norwich  St. 
th  S  11  1-5  Rds.  to  Indian  creek,  th  N  E  along  creek  to  N 
line  S  E*  N  W*,  th  E  to  N  E  cor.  S  E*  N  W*  th  S  80  Rds., 
th  W  36  Rds.,  th  N  45°  W*  22.100  C^hs.,  th  N  G8  Rds.  to 
the  place  of  beginning  in  S  E*  N  W*  29-2-7." 

The  accompanying  diagram  illustrates  the  two  descrip- 
tions, the  first  being  indicated  on  the  interior,  and  the 
second  on  the  exterior  lines  of  the  tract. 

It  will  be  observed  that  in  the  tax  list  description  the 
distance  from  the  northwest  corner  of  the  southeast  quar- 
ter of  the  northwest  quarter  to  the  center  of  Norwich 
street  is  not  given;  but  it  appears  from  a  plat  introduced 
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in  evidence  by  the  defendant  that  the  center  of  Norwich 
street  is  32  rods  east  of  the  northwest  corner  of  the  south- 
east quarter  of  the  northwest  quarter,  so  that  the  starting 
point  of  this  description  is  in  the  center  of  Norwich  street, 
and,  since  the  second  call  ends  there,  it  may  be  ignor(xl. 
With  this  explanation,  the  two  descriptions,  though  start- 
ing from  different  points,  describe  the  same  land,  the 
courses  being  the  same,  and  the  distances,  when  reduced 
to  feet,  corresponding,  except  in  the  last  call  of  the  tax 


W.   3t  •»•■ ' 


K.Jb   kftOB. 


list  description,  which  does  not  stop  on  Indian  creek,  but 
runs  to  the  place  of  beginning,  which  is  11 1-5  rods  further 
north.  AVhen  allowance  for  this  additional  distance  is 
made,  the  two  courses  are  of  practically  the  same  length. 
In  the  tax  list  for  1898  the  description  was  the  same,  ex- 
cept that  the  word  east  Avas  substituted  for  the  word  west 
in  the  course  next  after  the  run  of  80  rods  south.  This  last 
description  was  repeated  upon  the  tax  books  of  1899  and 
1900.    In  1901  the  county  caused  a  survey  and  plat  of  this 
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property  to  be  made,  in  which  it  was  described  as  lot  16; 
and  by  this  description  it  was  alse  known  on  the  tax 
books  for  the  years  1902  and  1903.  The  defendants  failina- 
to  pay  the  taxes  of  1898,  the  premises  were  on  November 
9,  1899,  sold  to  the  plaintiff's  assignor,  who  snbsecjuently 
paid  the  taxes  for  the  years  1899  to  1903,  both  inclnsive. 
In  the  tax  certificate  issued  upon  this  sale,  the  description 
appears  as  in  the  tax  list  of  1898,  except  that  the  call  for 
a  course  north  45°  west  4.22  chains  was  given  north 
45°  west  14.22  chains.  Tliis  action  was  br(mglit  to  fore 
close  the  lien.  The  court  below  found  the  d(rscri])tion  in 
suflScient,  and  that  the  plaintitT  was  not  entitled  to  recover 
fop  the  taxes  of  1898,  1899  and  1900;  but  rendered  a  de- 
cree of  foreclosure  for  the  subsecjuent  taxes  paid  after  th(^ 
property  was  described  as  lot  No.  16.  From  this  judgment 
the  defendants  appeal.  The  plaintiff,  in  his  printed  brief, 
complains  of  so  much  of  the  decision  of  the  court  as  re- 
fused to  give  him  judgment  for  the  taxes  of  1898,  1899  and 
1900. 

1.  Upon  the  oral  argument,  the  defendants  objected  to 
the  consideration  of  the  errors  assigned  in  plaintiff's  brief, 
on  the  ground  that  the  plaintiff  had  not  complied  with  th(» 
provisions  of  rule  35  of  this  court,  which  requires  an  aj)- 
pellee  taking  a  cross-appeal  to  file  his  brief  of  errors  within 
30  days  after  service  of  notice  of  appeal  upon  him.  It 
appears  that  the  transcript  in  this  case  was  filed  Septem- 
ber 21, 1906,  the  appellant's  brief  on  May  1,  1907,  and  the 
plaintiff's  brief  on  May  18,  1907.  No  objection  as  to  time 
Avas  made  when  these  briefs  were  filed,  and  no  motion  wa^ 
made  to  strike  either  brief  because  filed  out  of  time,  both 
parties  proceeding  to  the  argument  without  any  formal 
objection  by  either.  We  think  this  was  a  waiver  of  th(* 
rule,  and  that  the  appellees  are  entitled  to  have  the  errors 
assigned  in  their  brief  considered.  Tiiis  was  the  rub* 
under  the  former  statute  (Meade  P.,  H.  &  L,  Co.  v,  Irvcxti. 
77  Neb.  391),  and  we  do  not  think  it  has  been  changed  b.v 
the  statute  of  1905. 

2.  We  do  not  think  the  mistake  of  the  treasurer  in  writ- 
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ing  14.22  cliaiiis  for  4.22,  as  appears  upon  the  tax  list,  in- 
validates the  certificate.  The  plaintiff  is  not  seeking  to 
obtain  title  to  the  land  by  the  statutory  proceedii)<«?,  but 
to  foreclose  the  lien.  In  such  cases,  the  court  will  look  to 
the  statute  as  the  foundation  of  the  lien,  and  will  regard 
no  defects  or  objection  which  goes  only  to  the  manner  of 
assessing  or  levying  such  taxes.  Otoe  County  v.  Mafheirs, 
18  Neb.  466.  The  statute  fixes  the  Hen,  and  the  valuation 
by  the  assessor  furnishes  the  data  from  which  the  amount 
of  the  taxes  can  be  ascertained  by  a  mere  arithmetical 
calculation,  when  the  levies  shall  have  been  made  by  the 
proper  authorities.  The  description  upon  which  the  as- 
s(\ssor  acted  was  correct,  and  the  defendants  cannot  be 
l)rejudiced  by  a  clerical  mistake  in  the  certificate  of  sale, 
when  a  reference  to  the  tax  books  upon  which  this  certifi- 
cate was  issued  corrects  the  error. 

3.  The  important  question  in  the  case  arises  from  the 
use  of  the  word  east  in  the  next  call  after  the  run  of  80 
rods,  or  1,320  feet  south.  If  this  course  is  literally  fol- 
lowed, it  is  altogether  upon  another  governmental  subdi- 
vision than  that  named;  and,  after  following  the  next  call 
>\est  45°  north  4.22  chains,  we  are  still  outside  of  the 
limits  of  said  southeast  quarter  of  said  northwest  quarter. 
The  next  call  is  68  rods  north  to  the  place  of  beginning. 
The  defendants  claim  that  this  line  must  be  run  due  north 
the  distance  indicated,  and,  as  this  would  not  close  the  sur- 
vey, that  there  is  no  land  at  all  embraced  in  the  descrip- 
tion. On  the  other  hand,  the  plaintiff  insists  that,  where  the 
last  call  of  a  survey  requires  a  return  to  the  place  of  begin- 
ning, such  survey  must  be  closed,  though  both  the  course 
and  distance  given  be  disregarded  in  so  doing;  and  that, 
applying  the  rule  to  this  case,  the  last  line  should  run  to 
the  place  of  beginning,  though  the  course  must  be  north- 
west, instead  of  north,  and  though  the  distance  is  greater 
than  indicated  by  the  survey.  If  we  should  accept  this 
solution,  we  would  have  bounded  a  triangular  tract  in  the 
s()ntlnv(»st  quarter  of  the  northeast  quarter,  and  a  tract 
(•om])rising  perhaps  a  third  of  defendants'  land.     If  this 
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is  done,  it  follows  that  a  portion  of  defendants'  land  has 
been  valued  and  assessed  with  that  of  another  proprietor. 
Where  land  owned  by  one  person  is  assessed  with  land  of 
another  so  that  neither  owner  can  determine  the  amount 
for  which  his  property  is  liable,  the  entire  tax  is  void. 
Spiech  V  Tierney,  56  Neb.  514. 

4.  We  do  not  think  that  either  of  the  interpretations 
suggested  furnishes  the  correct  solution  of  the  question 
involved.  "In  listing  land  it  must  be  described  with  par- 
ticularity sufficient  to  afford  the  owner  the  means  of  iden- 
tification, and  not  to  mislead  him.  Cooley,  Taxation  (3d 
ed. ) ,  740.  And  the  rule  would  seem  to  be  that  "the  desig- 
nation of  the  land  will  be  sufficient  if  it  afford  the  means 
of  identification,  and  do  not  positively  mislead  the  owner 
or  be  calculated  to  mislead  him."  lb.  745.  The  reason  of 
the  rule  is  that  "such  a  mistake  or  falsity  defeats  one  of 
the  obvious  and  just  purposes  of  the  statute — that  of  giv- 
ing to  the  owner  an  opportunity  of  preventing  the  sale  by 
paying  the  tax."  lb.  747.  These  rules  are  laid  down  for 
the  coBfetruction  of  tax  deeds,  which,  taking  effect  only  as 
the  execution  of  a  statutory  power,  should  be  construed 
with  strictness;  and  it  might  well  be  argued  that  in  an 
action  to  foreclose  a  lien  there  should  be  an  interpretation 
more  favorable  to  the  validity  of  the  taxes ;  but  that  ques- 
tion we  do  not  deem  it  necessary  to  decide.  In  this  case 
the  defendants'  land  had  been  borne  on  the  tax  list  for  the 
jears  1896  and  1897  in  the  name  of  Pasco  &  Murdock  as  a 
21-acre  tract  in  the  southeast  quarter  of  the  northwest 
quJirter  of  section  29.  In  1898,  1899  and  1900  the  de- 
scription was  precisely  the  same,  except  the  use  of  th<» 
word  east  for  the  word  west  in  one  of  the  calls.  The  evi- 
dence shows  that  no  other  21-acre  tract  was  assessed  to 
these  parties,  nor  in  the  said  southeast  quai'ter  of  the 
northwest  quarter  of  said  section  29 ;  and  it  appears  that, 
if  the  d^fendajits'  land  was  not  covered  by  the  description 
in  question,  it  escaped  taxation  for  these  years.  Is  it 
reasonable  to  say  that  the  error  in  the  description  was 
such  as  to  have  misled  the  defendant  had  he  presented  him- 
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Keif  at  the  tr(»asiirer's  office  and  sought  to  pay  the  taxes  on 
his  21-acre  tract?  nail  he  made  any  such  attempt,  or  an 
examination  of  the  tax  list,  it  must  have  been  obvious  to 
him,  as  it  is  to  us,  that  the  person  who  copied  the  descrip- 
tion from  the  tax  list  of  1897  upon  the  assessor's  books  for 
1898  inadvertently  substituted  the  word  east  for  the  word 
west,  and  that  it  was  a  mere  clerical  error.  But  this  is  not 
all.  A  description  in  a  deed  must  be  construed  like  any 
other  document.  If  some  part  is  inconsistent  with  the 
other  parts,  that  which  is  repugnant  may  be  rejected  al- 
together, if  sufficient  remain  from  which  the  intention  of 
the  parties  can  be  ascertained.  The  word  east  in  this  de- 
scription is  inconsistent  with,  first,  the  location  of  the  land 
in  the  southeast  quartcT  of  the  nortliwest  quarter  of  said 
section  29 ;  second,  with  the  number  of  acres  specified ;  and, 
third,  with  the  remaining  calls  of  the  survej'.  If  we  re- 
verse the  courses,  a  mode  which  a  surveyor  adopts  in  cases 
of  doubt,  and  run  the  last  call  68  rods  south  from  the  placi» 
of  beginning,  and  thence  south  45°  east  4.22  chains,  we  are 
at  a  point  just  36  rods  west  of  the  southeast  corner  of  the 
southeast  quarter  of  the  northwest  quarter  of  said  sec- 
tion 29,  which  demonstrates  that  the  course  from  this 
corner  should  have  been  west,  and  not  east.  For  cases 
holding  that  a  point  of  the  compass  named  in  a  survey 
may  be  construed  to  mean  a  dilTerent  or  opposite  direc- 
tion when  it  appears  to  have  Ix^en  written  by  clerical  error, 
or  is  inconsistent  with  the  remaining  parts  of  the  descrip- 
tion, see  Adm'r  of  Barnard  v.  Russell,  19  Vt.  334 ;  Mizett 
V.  Simmons,  79  N.  Car.  182;  Johnson  v.  Bowhcarc,  149 
Mo.  451,  51  S.  W.  109;  Warden  v.  Harris,  47  S.  W.  (Tex. 
Civ.  App.)  834.  We  are  therefore  of  the  opinion  that  the 
description,  taken  together,  plainly  shows  that  the  course 
from  the  southeast  corner  of  the  southeast  quarter  of  the 
northwest  quarter  of  said  section  29  should  be  west,  and 
not  e^ist;  that  the  word  east  was  written  for  the  word  west 
by  mistake,  and  that  it  should  be  read  west.  The  descrip- 
ticm,  so  construed,  is  sufficient.  This  conclusion  disposes 
of  the  objections  urged  by  the  defendants. 


Vol.80]  vSEPTEMBEK  TERM,  1907.  2S1 


Browii  V.  Graham. 


We  therefore  recommend  that  so  much  of  the  decree  as 
finds  the  plaintiff  entitled  to  recover  for  the  taxes  of  1901, 
1902  and  1903  be  affirmed,  the  remainder  thereof  re- 
versed, and  the  cause  remanded  for  further  proceedings  in 
accordance  with  this  opinion. 

Ames,  C,  concurs. 
Fawcett,  C,  not  sitting. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  so  much  of  the  decree  of  the  district  court  as 
found  the  plaintift*  entitled  to  recover  for  the  taxes  of 
1901,  1902  and  1903  is  affirmed,  the  remainder  reversed, 
and  the  cause  remanded  for  further  proceedings  in  ac- 
cordance with  the  above  opinion. 

Judgment  accordingly. 


Mason  Brown,  appellee,  v.  Charles  H.  Graham, 

appellant. 

^    Piled  Decemrer  5,  1907.    No.  14,968. 

1.  Animals:  Running  at  Large.    A  dog  is  not  running  at  large  within 

the  meaning  of  section  20.  art.  I,  ch.  4,  Comp.  St  1905.  when  he 
is  within  calling  <ilstance  and  sight  of  the  owner's  family  and 
under  their  control. 

2.  Evidence  examined,  and   found  to  support  the  instruction  of  the 

court  that  no  person  has  a  right  to  kill  a  dog  for  past  and  fin- 
ished misconduct  of  the  dog  so  killed. 

3.  Animals:    Statute:    Constbuction.     Section  4  of  the  act  of  1877 

(Comp.  St.,  ch.  4,  art.  I,  sec.  20)  was  intended  to  give  protection 
to  sheep  and  those  domestic  animals  which  are  ordinarily  the 
prey  of  dogs;  and  not  to  give  the  owner  of  one  of  the  participants 
in  a  dog  fight  the  right  to  kill  the  other  dog. 

4.  :    iNsmuoTiONS.    Where  a  jury  is  instructed  that  the  burden 

of  proof  was  upon  the  plaintiff  to  show  that  defendant  wrong- 
fully killed  the  plaintiff's  dog,  the  word  wrongful  is  presumed  to 
be  used  in  its  legal,  and  not  its  ethical,  sense. 
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Appeal  from  the  district  court  for  Nemaha  county: 
William  H.  Kelligar,  Judge.    Affirmed. 

H,  A.  Lambert  and  E.  FemeoAi,  for  appellant. 

Stull  &  Hawxby^  contra. 

Calkins,  C. 

The  plaintiff  and  defendant  were  neighboring  farmers, 
their  residences  being  near  together,  and  separated  by  a 
wire  fence.  Each  owned  a  dog ;  and  the  two  dogs  were  dis- 
covered fighting  near  the  residences  of  the  parties,  and 
upon  the  defendant's  side  of  the  fence,  by  the  defendant's 
hired  man.  While  the  latter  was  endeavoring  to  separate 
the  dogs,  and  as  the  plaintiff's  wife  and  children  appeared 
upon  the  scene,  the  defendant  came  with  a  revolver  and 
fired  two  or  three  shots  at  plaintiff's  dog,  some  one  or 
more  of  which  proved  fatal  to  the  dog,  and  he  died  upon 
his  master's  premises,  whither  he  had  gone  after  the  firing 
of  the  first  shot  The  plaintiff  brought  this  action  to  re- 
cover damages  for  the  loss  of  the  dog.  The  case  was  tried 
to  a  jury,  who  found  for  the  plaintiff  in  the  sum  of  |25, 
and  from  a  judgment  rendered  upon  such  verdict  the  de- 
fendant appeals. 

1.  The  district  judge,  at  the  request  of  the  defendant, 
charged  the  jury  that  under  the  law  of  this  state  it  is  the 
duty  of  the  owner  of  any  dog  to  place  upon  the  neck  of 
such  dog  a  good  and  sufficient  collar,  with  a  metallic  plate 
thereon,  upon  which  shall  be  inscribed  the  name  of  such 
owner;  and  that,  if  the  owner  of  any  dog  permits  the  same 
to  run  at  large  without  said  collar  and  plate,  he  can- 
not maintain  an  action  for  the  killing  of  any  such  dog 
while  so  running  at  large.  The  jury  were  also  instructed, 
aj;  the  request  of  the  defendant,  that  a  dog  is  running  at 
large  when  he  leaves  the  premises  of  his  owner,  no  one 
having  control  of  said  dog  being  near  said  dog;  and  the 
court,  on  his  own  motion,  instructed  the  jury  that  "a  dog 
is  to  be  considered  running  at  large  when  he  is  away  from 
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the  premises  of  his  master,  roaming  at  his  will,  and  out 
from  under  the  control  of  his  master  or  owner."  At  the 
request  of  the  plaintiff,  the  court  further  instructed  the 
jury  that,  "if  you  believe  from  the  evidence  that  prior  to 
the  shooting  the  dog  that  was  killed  w^as  on  the  defend- 
ant's land,  that  said  dog  was  within  calling  distance  and 
in  sight  of  the  plaintiff's  family  and  under  their  control, 
then  and  in  that  event  the  dog  was  not  running  at  large." 
Of  these  latter  instructions  the  defendant  complains. 
These  instructions  were  predicated  upon  section  5  of  the 
act  of  1877  (Comp.  St.  ch.  4,  art.  I,  sec.  20),  which  pro- 
vides that  it  shall  be  lawful  for  any  person  to  kill  any  dog 
running  at  large  on  whose  neck  there  is  no  such  collar. 
We  think  the  instructions,  taken  together,  correctly  de- 
fined the  words  running  at  large,  and  gave  the  defendant 
as  favorable  an  interpretation  of  this  section  as  he  was 
uititled  to. 

M 

2.  There  was  evidence  tending  to  show  that  the  plain- 
tiff's dog  ran  away  at  the  first  shot,  and  that  the  defendant 
continued  shooting  at^  him  aft^r  he  had  ceased  fighting 
and  had  returned  to  his  master's  premises;  and  a  jury 
would  have  been  justified  from  tlie  evidence  in  finding  that 
the  fatal  shot  was  fired  after  the  dog  had  left  the  defend- 
ant's premises.  Under  th(»so  circumstances,  the  judge  in- 
structed the  jury  that  no  person  has  a  right  to  kill  a  dog 
for  past  and  finished  misconduct  of  the  dog  so  killed.  The 
statute  gives  no  license  to  a  person  to  destroy  the  dog  of 
another,  althougli  the  dog  may  have  no  collar  with  the 
owner's  name  inscribed  thereon,  when  the  dog  is  upon 
the  owner's  premises,  or  in  close  proximity  to  the  home  of 
the  owner,  and  under  the  control  or  within  the  call  of  the 
owner's  family.  In  other  words,  wlien  a  dog  is  within  a 
short  distance  of  the  owner's  family,  who  have  control  of 
the  animal,  and  within  calling  distance  of  said  family, 
then  said  dog  is  not  at  large,  although  he  may  be  on  the 
premises  of  another  person.  We  think  this  instru(*tion 
was  applicable  to  the  evidence,  and  correctly  states  the 
law. 
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3.  The  defendant  asked  the  court  to  charge  the  Jury 
that  if,  at  the  time  the  defendant  shot  the  dog  of  the  pUiin- 
tiff,  the  said  dog  was  doing  damage  to  the  dog  of  the  d(»- 
fendant,  then  and  in  that  case  the  defendant  had  a  riglit 
to  kill  said  dog,  and  is  not  liable  therefor;  and  this  in- 
struction was  by  the  court  refused.  The  act  of  1877  was 
entitled  "An  act  to  prevent  sheep  and  other  domestic  ani- 
mals from  being  killed  by  dogs/'  Laws  1877,  p.  156.  Sec- 
tion 1  of  this  act  made  the  owners  of  dogs  liable  for  all 
danmges  that  might  accrue  to  any  person  by  resfson  of 
such  dog  or  dogs  killing,  wounding,  worrying  or  chasing 
any  sheep  or  other  domestic  animal  belonging  to  such 
other  person.  Section  2  of  tlie  same  act  provided  that,  if 
two  or  more  dogs  owned  by  different  persons  shall  kill, 
wound,  chase  or  worry  any  sheep  or  other  domestic  animal, 
such  persons  shall  be  jointly  and  severally  liable  for  the 
damage  done  by  such  dog;  while  section  4  provides  that 
any  person  shall  have  the  right  to  kill  any  dog  found  doing 
any  damage  aforesaid  to  any  sheep  pr  domestic  animal. 
The  defendant  contends  that  his  dog  was  a  domestic  ani- 
mal, and  that  the  plaintiff's  dog  was  within  the  meaning 
of  this  statute*  doing  damage  to  his  dog,  and  that  he  there- 
fore had  a  right  to  kill  him.  We  cannot  agree  to  such  an 
interpretation  of  the  statute.  The  title  of  the  law  and  the 
provisions  of  the  statute  all  show  that  the  intent  of  the 
legislature  was  to  give  protection  to  sheep  and  those  do- 
mestic animals  which  are  ordinarily  the  prey  of  dogs,  and 
not  to  give  the  owner  of  one  of  the  participants  in  a  dog 
fight  the  right  to  kill  the  other  dog.  In  construing  stat- 
utes, the  causes  which  led  to  the  enactment  of  the  law  ai'e 
to  be  considered,  and,  if  one  interpretation  would  lead  to 
an  absurdity  and  the  other  not,  we  must  adopt  the  latter. 
There  was  therefore  no  error  in  refusing  this  instruction. 

4.  In  one  of  the  instructions  given  by  the  district  judge 
the  jury  w^ere  told  that  a  dog  is  personal  property,  and 
has  a  money  value  which  the  owner  may  recover  from  one 
who  wrongfully  kills  the  same;  and  in  another  that  the 
burden  of  proof  was  upon  th(*  plaintiff  to  show  that  tht* 
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defendant  wron<»:fiilly  killcMl  tlie  plaintiff's  dog.  The  de- 
fendant complains  of  the  use  of  the  word  'Svrongfur'  in 
this  instruction,  and  argues  thiit  tlie  killing  might  have 
heen  lawful  and  yet  wrongful.  Th(*  standard  of  wrong 
must  be  a  legal  standard,  and  notliing  can  be  said  to  be 
wrong  in  law  which  is  lawful.  If  the  defendant  appre- 
hended that  the  jury  might  understand  the  word  "wrong- 
ful-' to  include  a  moral  or  etliical  wrong,  he  should  have 
prepared  and  presented  an  instruction  covering  tliat 
point ;  otherwise  it  must  be  assumed  that  the  jury  under- 
stood the  word  in  its  ordinary  legal  sense. 

There  being  no  error  in  the  record,  we  rc^»ommend  that 
the  judgment  of  the  district  court  be  affirmed. 

Ames,  C,  concurs. 
Fawcktt,  C,  not  sitting. 

By  the  Court:    For  tlie  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Ira  C.  Hunger,  appellee,  v.  John  O.  Yeiser  et  al., 

appellants. 

Filed  Decembeb  5,  1907.    No.  14,982. 

1.  Injunction:  Repeated  Tbespasses.    The  destruction  of  a  fence,  and 

threatened  repetition  thereof,  by  a  trespasser,  as  often  as  the 
fence  may  be  replaced,  entitles  the  owner  to  relief  by  injunction 
against  tho  invader,  even  though  the  latter  may  not  be  insolvent. 
Pohlman  v.  Evangelical  Lutheran  Trinity  Church,  60  Neb.  364, 
followed. 

2.  :   Defi':nsks.     In  an  action  to  enjoin  a  trespass,  a  defendant 

cannot  defeat  the  plaintiff's  action  by  showing  an  outstanding 
right  in  a  third  party  to  have  one  of  the  deeds  in  the  plaintiff's 
chain  of  titlo  declared  a  mortgage. 

3. :    Parties:    Substitution:    Evidence.     Where,    in   an   action 

brought  to  restrain  a  trespass  upon  real  property,  the  same  is 
sold  during  the  action,  and  the  vendee  thereupon  substituted  as 
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plaintiff,  such  substitution  does  not  modify  the  issues;  and  evi- 
dence taken  before  such  transfer  should  be  considered  in  the 
same  manner  as  if  there  had  been  no  change  of  parties. 

4.  Appeal:  Evidence.  Where,  after  the  introduction  in  evidence  of  an 
abstract  of  title  under  section  66,  ch.  73,  Comp.  St,  1905,  the 
original  records  referred  to  in  s.uch  abstract  are  received  and 
show  the  same  facts,  no  error  in  the  introduction  of  the  abstract 
can  be  assigned. 

Appeal  from  the  district  court  for  Douglas  county: 
George  A.  Day,  Judge.    Affirmed. 

John  O.  Yeiscry  for  appellants. 

Carl  E.  Herring,  contra. 

Calkins,  C. 

The  plaintiff  claims  to  be  the  owner  of  lot«  12  and  13, 
block  99,  Dundee  Place,  Omaha,  by  authority  of  a  sale  to 
him  made  pursuant  to  a  decree  of  the  district  court  for 
Douglas  county.  After  the  conveyance  to  plaintiflf  by  the 
sheriff's  deed  made  in  pursuance  of  such  decree,  and  on 
the  20th  day  of  April,  1903,  the  plaintiff  conveyed  the  lots 
in  question  to  one  Chester  W.  Stem,  who  on  the  14th  day 
of  May,  1904,  reconverted  the  same  to  the  plaintiff.  John 
Jeffries  &  Sons  owned  some  adjoining  lots,  with  which  the 
lots  in  question  had  been  inclosed,  and,  it  appears,  occu- 
pied by  tenants  of  Jeffries'  property;  but  Jeffries  dis- 
claimed any  inten  st  therein  by  reason  of  any  adverse  pos- 
session or  otherwise.  In  September,  1903,  defendants 
made  an  offer  to  Jeffries  to  purchase  the  property  owned 
by  the  latter,  Jeffries  to  give  a  warranty  deed  for  the  lots 
which  he  claimed  to  own,  and  a  quitclaim  deed  to  said 
lots  12  and  13,  to  convey  the  interest  acquired  by  adverse 
possession.  Just  wliat  response  this  offer  elicited  does  not 
appear;  but  it  is  sliown  that,  when  Jeffries  later  conveyed 
his  property  to  the  defendants,  nothing  was  said  about 
any  right  in  lots  12  and  13,  and  it  nowhere  appears  that 
the  defendants  ever  obtained  any  conveyance  of  any  right 
in  these  lots  from  anyone  claiming  possession  thereof. 
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When  Stem  acquired  the  title  to  lots  12  and  13,  he  removed 
the  fence  which  had  inclosed  the  same  with  the  Jeflfries 
property  to  the  boundary  line  between  the  two  tracts ;  and 
this  fence  the  defendants  demolished.  It  was  replaced  by 
Stem,  •  and  again  razed  by  the  defendants,  who,  it  is 
charged,  tlireatened  to  destroy  it  as  often  as  it  should  be 
replaced.  Stem  brought  this  action  to  restrain  the  de- 
fendants from  further  trespass.  When  Stem  conveyed  to 
the  plaintiff  Munger,  the  latter  was  substituted  as  party 
plaintiff,  and  the  case  proceeded  to  trial.  There  was  a 
finding  and  decree  in  favor  of  the  plaintiff,  from  which 
the  defendants  appeal. 

1.  It  is  urged  that  an  action  at  law  afforded  the  plain- 
tiff an  adequate  remedy,  and  that  a  suit  for  an  injunction 
will  not  therefore  lie.*  If  a  trespass  to  property  is  a 
single  act  and  is  temporary  in  its  nature  and  effects,  so 
that  the  legal  remedy  of  an  action  at  law  for  damages  is 
adequate,  equity  will  not  interfere.  The  principle  determ- 
ining the  jurisdiction  embraces  two  classes  of  cases,  and 
may  be  correctly  formulated  as  follows:  (1)  If  the  tres- 
pass, although  a  single  act,  is  or  would  be  destructive,  if 
the  injury  is  or  would  be  irreparable,  that  is,  if  the  injury 
done  or  threatened  is  of  such  a  nature  that,  when  accom- 
plished, the  property  cannot  be  restored  to  its  original 
condition,  or  cannot  be  replaced,  by  means  of  compensa- 
tion in  money,  then  the  wrong  will  be  prevented  or  stopped 
by  injunction.  (2)  "If  the  trespass  is  continuous  in  its 
nature,  if  repeated  acts  of  wrong  are  done  or  threatened, 
although  each  of  these  acts,  taken  by  itself,  may  not  be 
destructive,  and  the  legal  remedy  may  therefore  be  ade- 
(]uate  for  each  single  act  if  it  stood  alone,  then  also  the 
entire  wrong  will  be  prevented  or  stopped  by  injunction, 
on  the  ground  of  avoiding  a  repetition  of  similar  actions. 
In  both  cases  the  ultimate  criterion  is.  the  inadequacy  of 
the  legal  remedy."  4  Pomeroy,  Equity  Jurisprudence 
(3d  ed.),  sec.  1357.  This  case  clearly  falls  within  the 
second  class  mentioned  by  Mr.  Pomeroy.  The  rule  has 
been  applied  by  this  court  to  facts  precisely  similar  in  the 


288  NEBRASKA  ItEPOKTS.  [Vol.  80 


Mungor  v.  Yelser. 


case  of  Pohlman  v.  Evangelical  Lutheran  Trinity  Churchy 
60  Neb.  364,  where  it  is  held :  '/The  destruction  of  a  fence, 
and  threatened  repetition  thereof  by  a  trespasser  as  often 
as  the  fence  should  be  replaced,  entitles  the  owner  to  relief 
by  injunction  against  the  invader,  even  though  the  latter 
may  not  be  insolvent" 

2.  It  is  claimed  by  the  appellant  that  the  plaintiff  failed 
to  establish  title  in  himself.  The  plaintiff  claims  through 
the  foreclosure  of  a  mortgage  executed  by  Anna  J.  Fitch, 
then  owner  of  the  premises,  who  afterwards  conveyed  to 
one  Patterson.  Patterson  was  made  a  party  defendant, 
and  was  served  with  summons;  but  Mrs.  Fitch  does  not 
seem  to  have  been  summoned,  and  did  not  appear.  Pat- 
terson filed  an  answer^  setting  up  that  his  deed  was  a 
mortgage,  and  asking  that  it  be  foreitlosed.  It  is  well 
settled  that  a  mortgagor  who  has  conveyed  the  fee  is  not 
a  necessary  party  to  a  suit  to  foreclose.  It  is  also  well 
settled  that,  while  a  conveyance  intended  as  a  mortgage 
may  be  enforced  as  such  between  the  parties  and  those 
having  notice,  even  though  no  defeasance  is  contained 
therein,  as  to  subsequent  purchasers  and  incumbrancers 
without  notice  the  instrument  is  to  be  taken  for  what  it 
purports  to  be.  In  this  case  it  is  not  contended  that  the 
plaintiff  had  any  knowledge  that  the  deed  by  Fitch  to 
Patterson  was  intended  as  a  mortgage,  nor  any  notice  of 
such  claim,  except  that  afforded  by  the  filing  of  the  an- 
swer by  Patterson  in  the  foreclosure  suit.  Whether  a 
purchaser  at  a  sale  in  pursuance  of  a  decree  in  a  fore- 
closure suit  takes  his  deed  with  notice  of  the  facts  alleged 
in  an  answer  and  cross-petition  filed  in  such  suit  by  a  de- 
fendant who  appears  upon  the  record  as  the  owner  of  the 
fee  it  is  not  necessary  to  determine.  The  defendants  sTiow 
no  transfer  to  themselves  of  any  right  in  or  claim  to  the 
premises  from  any  of  the  persons  whom  they  assert  ad- 
versely oc(!upied  the  same.  They  are  naked  trespassers 
without  color  of  right.  Against  sucTi  the  plaintiff's  title 
is  good,  even  though  there  be  an  outstanding  right  to  re- 
deem by  a  third  party. 
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3.  It  appears  that,  while  this  action  was  being  prose- 
cuted in  the  name  of  Stem,  the  deposition  of  Jeffries  was 
taken.  At  the  beginning  of  the  trial  the  defendants 
moved  to  suppress  this  deposition,  on  the  ground  that  the 
same  was  taken  before  Munger  was  substituted  as  plain- 
tiflf,  and  that  it  was  not  properly  certified.  This  motion 
was  overruled,  and  this  action  of  the  trial  court  is  as- 
signed as  error.  The  defendants  do  not  point  out  in  what 
particular  the  certificate  is  lacking,  and  we  discover  no 
defect  therein.  In  support  of  the  other  ground  we  are 
cited  to  Lange  v.  Braynard,  104  Cal.  156,  and  Edgell  v. 
Smith,  50  W.  Va.  349.  The  former  holds  that  a  person 
made  a  party  to  the  action  by  order  of  the  court  is  not 
bound  by  a  deposition  taken  before  such  order;  and  the 
latter  that  a  deposition  proving  matter  not  in  the  original 
bill  when  taken  cannot  be  read  to  support  substantive 
matter  in  an  amiended  bill  afterwards  filed.  Neither  of 
these  cafies  is  in  point.  Section  45  of  the  code  provides  that, 
in  case  of  a  transfer  in  interest  like  that  here  shown,  the 
action  may  be  continued  in  the  name  of  the  original  party, 
or  the  court  may  allow  the  person  to  whom  the  transfer 
is  made  to  be  substituted  in  the  action.  In  this  case  the 
parties  chose  the  latter  course;  but  it  did  not  in  any  man- 
ner change  the  issues,  nor  was  the  defendant  at  all 
affected  thereby.  It  is  precisely  the  same  as  if  the  assignee 
Munger  had  chosen  to  prosecute  the  action  to  judgment  in 
the  name  of  Stem.  It  follows  that  the  court  rightly  over- 
ruled the  defendants'  motion  to  suppress. 

4.  The  only  remaining  assignment  of  error  is  that 
the  court  erred  in  receiving  abstract  of  title  of  the  land 
in  question.  The  objections  to  the  admission  of  the  ab- 
stract at  the  time  it  was  offered  were,  first,  that  it  did  not 
show  the  title  to  the  lots  in  controversy  in  the  plaintiff; 
second,  that  it  did  not  show  sufllcient  of  the  foreclosure 
proceedings;  and,  third,  that  it  was  incompetent,  irrele- 
vant and  immaterial.  Section  66,  ch.  73,  Comp.  St.  1905, 
provides^  in  substance,  that  an  abstract  certified  to,  and 
22 
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issued  by  a  bonded  abstnieter,  shall  be  reserved  la  all 
courts  as  prinia  facie  evidence  of  tbe  existence  of  the 
record  of  all  deeds,  mortgages  and  other  instrainents,  con- 
veyances or  liens  aflfecting  the  real  estate  nuentumed  in 
such  abstract;  and  that  such  record  is  as  described  in  swb 
abstract  of  title.  It  is  not  s^iggested  in  wh»t  partieolar 
the  abstract  does  not  conform  to  the  statute;  but  it  is 
said  that  such  abstract  would  notestablish  the  facto  necej*- 
sary  to  prove  title  in  an  ejectment  suit,  and  conse^ttentlj 
would  not  suffice  in  this  ca^.  It  is  enough  to  say  that 
concerning  the  only  question  in  dispute,  viz:,  the  charac- 
ter of  the  proceedings  in  the  foreclosure  suit,  the  original 
records  were  introduced,  and  the  plaintifiTs  case  does  not 
therefore  depend  upon  the  abstract. 

We  therefore  conclude  that  the  judgment  <rf  the  district 
court  should  be  in  all  things  affirmed,  and  we  so  recom- 
mend. 

Pawcbtt  and  Ames,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

AFfisMnx 


Phgsbe  Bliss,  appellee,  v.  Pebse  Beck  et  au, 

appellants. 

Filed  December  6,  1907.    No.  14,997. 

1.  ContiBuanca:  Review.    In  the  absence  of  any  showing  on  the  part 

of  defendants  that  they  were  unprepared  to  meet,  or  were  sur- 
prised  by,  the  allegations  in  an  amendment  to  the  petition  allowed 
at  the  close  of  tne  trial,  the  decision  of  the  distriet  court  refasinir 
a  continuance  on  account  of  the  grantlAg  ot  such  ameadmest  wlU 
not  be  reviewed, 

2.  WitnesBes:  Ckedibiiity:  iMFEACHMEifT.    The  fact  that  a  wttneBS  was 

intoxicated  at  the  time  of  the  happening  of  the  events  about  which 
he  testifies  is  relevant,  and  may  be  shown  without  first  asking* 
the  witness  upon  cross-examination  whether  he  was  intoxicated. 
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3.  Baauiges:  Action  for  Injuries:  Evidence.  In  an  action  by  a  mar- 
ried woman  for  personal  injuries,  it  is  proper  to  show  that  she 
has  been  incapacitated  by  reason  of  her  injuries  from  performing 
labor,  for  the  purpose  of  showing  the  nature  and  extent  of  her 
Injuries.    Pomerene  Co.  v.  White,  70  Neb,  171,  followed. 

Appeal  from  the  district  court  for  Autelope  county: 
John  F.  Boyd,  Judge.    Affinncd. 

E.  F.  Gray  and  0.  A.  Willianis^  for  appellants. 
M.  F.  Barrinyton  and  C.  H,  Kclsey,  contra. 

C'ALKINS,  C. 

The  defendants  Beck  and  Perrin  were  licensed  liciuor 
dealers,  and  the  defendant  the  Metropolitan  Mutual  Bond 
&  Surety  Company  was  their  surety  upon  the  bond  given 
by  them  to  obtain  their  license.  The  charj^e  was  that  on 
the  18th  day  of  Noveml)er,  1905,  the  defendants  Beck  and 
Perrin  sold  liijuors  to  one  Joseph  Prevo,  who  became  in- 
toxicated, and,  wliile  in  that  condition,  attcniipted  to  drive 
ak>n|yc  the  public  highway  upon  which  the  plaintifif,  with 
her  liusbaiwl,  was  traveling;  that  Prevo,  by  reason  of  his 
intoxication,  lost  control  of  the  team  which  he  was  at- 
tempting to  drive,  and  it  collided  with  the  vehicle  in  whicb 
the  plaintiff  was  riding,  causing  the  breaking  of  her  leg, 
and  other  injuries.  The  plaintiff  brought  this  action  upon 
the  lH>nd  given  by  the  defendants  to  procure  such  license. 
There  was  a  trial  to  a  jury,  and  a  verdict  for  the  plaintiff 
in  the  sum  of  $2,000,  and  from  a  judgment  upon  this  ver- 
dict the  defendants  appeal. 

1.  While  the  plaintiff's  ]>etition  set  forth  the  bond,  and 
alleged  that  the  defendants  Beck  and  Perrin  were  engage<l 
in  the  business  of  liquor  dealing,  it  did  not  contain  tb(* 
allegation  that  the  license  was  granted.  At  the  beginning 
of  the  trial  the  defendants  Beck  and  PeiTin,  for  them- 
selves, objet^ted  to  the  reception  of  any  evidence,  on  tin* 
ground  that  the  petition  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  them,  which  was  over 
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ruled.  After  both  parties  had  rested,  the  plaintiflf  asked 
leave  to  reopen  the  case  for  the  purpose  of  introducing 
evidence  to  show  that  the  license  was  formally  granted, 
and  to  amend  her  petition  so  as  to  allege  the  granting  of 
the  same.  This  was  granted  over  the  objection  of  the  de- 
fendant, the  surety  company,  which  thereupon  asked  that 
the  case  be  continued  to  give  it  opportunity  to  make  its 
answer  to  the  amended  petition.  The  court  refused  th<> 
request  for  a  continuance,  but  granted  one  hour  to  the  de- 
fendant to  prepare  the  answer.  The  defendant  waived  the 
hour,  on  the  ground  that  the  time  was  insufficient.  The 
action  of  the  court  in  reopening  the  case  and  permitting 
the  amendment  is  assigned  as  error.  Section  144  of  the 
code  provides  thaj  the  court  may,  in  furtherance  of  jus- 
tice, and  on  such  terms  as  may  be  proper,  permit  the 
amendment  of  any  pleading  by  inserting  other  allegations 
material  to  the  case.  It  has  been  held  that  this  section  con- 
fers upon  the  court  an  almost  unlimited  power  of  amend- 
ment {Deck  V.  Smith,  12  Neb.  389),  and  that  prejudicial 
error  cannot  be  predicated  upon  an  order  allowing  a  plead- 
ing to  be  amended  when  the  amendnu^nt  does  not  change 
the  issues  nor  affect  the  (juantum  of  proof  as  to  any  ma- 
terial fact.  Catc  V.  Hutchinson,  58  Neb.  232.  The  whole 
matter  of  amendment  is  within  the  discretion  of  the  trial 
court,  and  its  action  will  only  be  reviewed  where  an  abuse 
of  discretion  is  apparent.  In  this  case  the  complaint 
seems  to  be  directed  to  the  fact  that  the  court  refused  a 
continuance.  There  was  no  showing  on  the  part  of  the 
defendants  that  they  were  surprised  by  the  new  allegation, 
nor  that  they  were  not  as  well  prepared  to  meet  the  same 
at  that  time  as  they  could  hope  to  be  at  any  future  date. 
In  short,  there  was  no  showing  of  fact  whatever;  and, 
without  such  showing,  it  would  be  impossible  for  this 
court  to  say  that  there  was  any  abuse  of  discretion  either 
in  allowing  the  amendment  or  refusing  the  continuance. 

2.  The  defendants  had  made  application  for  continu- 
ance to  procure  the  testimony  of  one  John  Herrin,  in 
which  it  was  alleged  that  Herrin  would,  if  present,  testify 
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that  he  was  with  Prevo  at  the  time  of  the  accident,  and 
that  he,  and  not  Prevo,  was  driving  the  team.  The  plain- 
tiff offered  to  admit  that  Herrin,  if  present,  would  testify 
as  stated,  and  upon  that  admission  the  continuance  was 
refused.  The  plaintiff  called  witnesses  to  testify  that 
Herrin  was  drunk  shortly  previous  to  the  accident;  and 
this  testimony  was  admitted  over  the  objection  of  the  de- 
fendants as  going  to  the  credibility  of  the  witness  Herrin. 
Of  this  ruling  the  defendants  complain,  and  argue  that 
such  evidence  was  not  admissible  without  first  asking  the 
witness  upon  cross-examination  as  to  his  condition.  It 
is  a  general  rule  of  evidence  that  before  the  credit  of  a  wit- 
ness may  be  impeached  by  proof  that  he  has  made  state- 
ments out  of  court  contrary  to  what  he  has  testified  to  at 
the  trial  he  must  be  first  asked  the  time,  place  and  person 
involved  in  the  supposed  contradiction.  It  is  said  that 
common  justice  requires  that  he  should  have  an  oppor- 
tunity to  recall  the  facts  and  to  explain  the  nature,  cir- 
cumstances and  meaning  of  what  he  is  alleged  to  have 
elsewhere  said,  and,  if  necessary,  to  correct  the  same. 
Neither  the  rule  nor  the  reason  for  the  same  applies  to  a 
case  where  it  is  sought  to  show  the  physical  condition  of 
the  witness  to  be  such  as  to  render  him  incapable  of  per- 
ceiving, understanding  or  remembering  the  facts  to  which 
he  has  testified.  The  apparent  inconsistency  of  a  verbal 
statement  may  frequently  disappear  when  the  circum- 
stances under  which  it  was  made  are  explained;  but  the 
physical  condition  of  a  witness  in  respect  to  his  percep- 
tive powers  is  a  fact,  which  can  only  be  admitted  or  denied. 
This  precise  question  has  been  before  this  court  in  Willis 
V.  State^  43  Neb.  102,  where  it  was  expressly  held  that  it 
was  competent  in  a  trial  of  a  criminal  case  for  the  state 
to  show  in  rebuttal  that  a  witness  who  testified  for  the  de- 
fendant was  intoxicated  at  the  time  of  the  happening  of 
the  events  aboul;  which  such  witness  testified.  There  was 
therefore  no  error  in  the  admission  of  this  testimony. 

3.  The  i)etition  shows  that  the  plaintiff  is  a  married 
woman,  living  with  her  husband;  and  there  is  no  allega- 


294  NEBKASKA  REPORTS.  [Vol.80 


Bliss  T.  Beck. 


tion  that  she  has  ever  engaged  in  business  on  her  separate 
account,  nor  of  her  intention  so  to  do.  It  appears  that 
before  the  accident  she  did  the  housework  for  her  hus- 
band, herself  and  7  children,  and  helped  her  husband  in 
doing  chores;  that  for  five  weeks  after  the  accident  she 
was  unable  to  do  any  work^  and  since  that  time  has  been 
partially  disabled  from  performing  her  ordinary  duties. 
There  was  t(^tlmony  introduced  tending  to  show  that  her 
injuries  are  permanent.  The  defendant  requested  the  fol- 
lowing instruction:  "If  you  should  find  in  favor  of  the 
plaintiff,  you  are  not  to  allow  her  anything  for  lost  time, 
or  depreciated  earning  capacity,  because,  there  being  no 
evidence  that  she  engages  in  any  business  or  work  other 
than  a  wife's  domestic  duties,  her  husband  only  can  re- 
cover for  her  loss  of  time  or  earning  capacity."  This  the 
court  refused,  but  gave  the  following:  **No.  11.  If  the 
jury  shall  find  for  the  plaintiff,  then  it  will  be  their  duty 
to  allow  her  such  amount  of  damages  as  will  compensate 
her  for  the  injuries  sustained.  The  elements  entering  into 
damages  and  to  be  considered  by  the  jury  are  as  follows: 
(1)  If  the  injuries  sustained  have  impaired  the  plaintiff's 
ability  to  labor,  then  such  sum  as  the  jury  find  from  the 
evidence  will  reasonably  compensate  her  for  such  loss,  if 
any;  (2)  if  the  plaintiff  has  endured  pain  and  suffering 
and  an  impairment  of  her  health  by  reason  of  said  in- 
juries, then  the  jury  shall  allow  her  such  reasonable  sum 
as  will  compensate  her  for  any  pain  and  suffering  that  she 
has  endured  and  that  in  the  future  she  will  endure.  There 
is  no  definite  rule  by  which  you  can  determine  the  exact 
amount  thus  to  be  allowed.  The  law  in  its  wisdom  puts 
no  definite  price  on  human  pain  and  suffering,  but  leaves 
that  entirely  to  the  sound  judgment  and  discretion  of  the 
jury,  ^^^lat  amount  the  plaintiff  shall  recover  for  pain 
and  suffering  is  exclusively  a  question  for  the  jury;  (3)  if 
the  jury  find  that  as  a  result  of  the  injuries  the  plaintiff 
has  been  and  is  permanently  lame,  then  such  sum  as  will 
reasonably  compensate  her  for  this  inconvenience.  No.  12. 
If  you  find  in  favor  of  the  plaintiff,  you  are  not  to  allow 
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her  arytlii-'T:  for  lost  time,  Ixn^aiiae,  there  being  no  evifleii<»e 
that  slie  t^n^ii:as^  in  any  other  business  or  wwk  other  than 
a  wife's  domestic  duties,  her  husband  only  cAn  recover  for 
her  loss  of  time."  It  is  contended  by  the  appellant  that 
the*  plaintiff  is  not  entitlwl  to  recover  for  her  depreciated 
(^arning  capa<*ity,  and  that  the  instruction  No.  12,  given 
hy  the  court,  permitt^^d  the  jury  to  estimate  that  element 
nt  damage.  In  supi^ort  of  this  contention  the  case  of  Citt/ 
of  Central  City  r.  Kntjle,  (>5  Neb.  885,  is  cited,  and  it  is 
argued  with  much  insistence  that,  under  the  rule  adopte^l 
in  that  case,«  married  woman  w-lio  has  received  permanent 
physical  injuries  wrongfully  inflicted  by  another  cannot 
in  a^uit  against  the  wrongdoers  recover  for  her  diminished 
earning  capacity,  unless  she  had  actually  engaged  in  busi- 
ness on  her  own  account,  or  intended  so  to  do  before  the 
injury.  In  the  above  case  the  pecuniary  damages  for  loss 
of  wages  were  submitted  to  the  jury  as  the  measure  of 
plaintilBf's  recovery,  and  for  this  action  of  the  trial  court 
the  case  was  reversed.  Under  the  well-settled  rule  that  a 
case  is  not  authority  as  to  any  point  not  necessary  to  bi* 
passed  upon  in  order  to  decide  the  cause,  the  case  under 
consideration  goes  no  further  than  to  determine  that  the 
direct  pecuniary  injury  for  loss  of  wages  is  in  such  cases 
to  be  recovered  in  aai  action  by  the  husband,  and  not  by 
the  wife.  In  the  case  of  Pomerene  Co.  v.  White,  70  Neb. 
171,  this  court  had  before  it  the  question  we  are  now  con- 
sidering. It  was  th^^re  urged  that  an  instruction  wliich 
informed  tlie  jury  that  it  could  take  into  consideration  the 
l^robability  of  the  injuries  received  by  the  plaintiff  being 
l)ermanent,  and  the  extent,  if  any,  to  which  the  injuries 
had  incapacitated  her  for  labor,  was  in  conflict  with  t\v' 
/vM^?f  case;  but  the  court  there  said:  ^*In  states  in  which 
married  women  are  permitted  to  contract  for  themselves 
and  in  which'  they  are  permitted  to  engage  in  business  or 
(employment  in  their  own  behalf,  it  has  been  frequently 
held  that,  in  an  action  for  personal  injunes,  it  is  proper 
to  prove  that  a  married  woman  is  incapacitated  from  labor 
as  the  result  of  her  injuries,  for  the  purpose  of  showing 
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the  nature  and  extent  of  her  disability.  This  rule  seems 
founded  on  sound  reason,  because  it  is  trpparent  that  the 
mere  fact  that  a  married  womkn  is  not  engaged  in  a  sepa- 
rate business  at  the  time  she  is  injured  should  not  deprive* 
her  of  the  right  to  recover  for  a  disability  that  would  ever 
afterwards  l)ar  lier  from  engaging  in  an  occupation  on  her 
own  behalf."  The  language  above  quoted  is  applicable  t.) 
this  case,  and  meets  with  our  approval.  We  therefore  con- 
clude that  the  instructions  as  given  by  the  court  correctly 
presented  the  law  to  the  jury,  and  that  there  was  no  error 
in  refusing  the  request  of  the  defendant  to  give  the  in- 
struction above  referred  to. 

We  tlierefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  aflBrmed. 

Fawcett  and  Ames,  CC,  concur. 

By  the  Court:    For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


William  J.  Connell  v.  State  of  Nebraska. 

Piled  December  18,  1907.    No.  15,112. 

1.  Contempt.  A  prosecution  for  contempt  of  court  is  a  criminal  pro- 
ceeding. The  defendant  is  entitled  to  the  benefit  of  any  reason- 
able doubt  as  to  his  guilt. 

2. :  Venue:  Tbial  by  Jury.     When  the  acts  complained  of  are 

done  in  the  presence  of  the  court,  the  defendant  is  not  entitled 
to  a  change  of  venue  on  account  of  alleged  prejudice  of  the  court, 
nor  is  he  entitled  to  trial  by  jury.  The  fact  that  the  prosecution 
for  contempt  is  postponed  until  the  end  of  the  proceedings  in 
which  the  contempt  Is  alleged  to  have  been  committed  will  not 
change  the  character  of  the  prosecution. 

3.  :   Information:    Findings:   Evidence.     When  the  prosecution 

for  contempt  is  based  upon  language  used  by  counsel  in  open 
court  in  the  trial  of  a  cause,  and  the  words  used  are  not  in 
themselves    necessarily    contemptuous,    and    the   court    orders   a 
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prosecution  liutituted  by  information  filed  by  the  county  attor- 
ney, and  a  formal  trial  is  bad,  there  being  no  statement  of  the 
court  in  the  record  as  to  the  conduct  of  counsel  upon  which  the 
proceedings  are  based,  general  findings  of  the  court  will  be  con- 
sidered as  predicated  on  the  evidence  in  the  record,  and  unless 
supported  by  that  evidence  will  not  sustain  a  Judgment  of  guilt. 

Error  to  the  district  court  for  Douglas  county:  Abra- 
ham L.  Sutton,  Judge.    Reversed. 

William  J.  Connell  and  Hall  &  Stout,  for  plaintiff  in 
error. 

W.  T.  Thompson,  Attorney  General,  Grant  G.  Martin 
and  James  P.  English,  contra. 

Sedgwick,  O.  J. 

This  is  in  some  respects  the  most  extraordinary  record 
that  the  writer  has  ever  been  called  upon  to  examine.  It 
contains  over  500  sheets  of  closely  typewritten  matter  and 
some  40  odd  sheets  of  fine  print.  All  of  this  record  is  sup- 
posed to  be  devoted  to  presenting,  emphasizing  and  illus- 
trating a  continuous  controversy  between  the* court  and 
the  defendant,  who  is  a  member  of  the  bar  of  Douglas 
county,  in  the  trial  of  a  misdemeanor  case,  entitled  "State 
of  Nebraska  v.  Samuel  E.  Howell,"  in  which  that  defend- 
ant was  indicted  with  some  40  others.  This  controversy 
extended  not  only  through  the  trial  of  the  case,  but  through 
the  settlement  of  the  bill  of  exceptions  in  that  case,  and 
throughout  the  trial  of  this  case  which  is  now  presented 
to  this  court.  The  record  clearly  shows  that  the  trial 
judge,  which  would,  of  course,  be  presumed  without  such 
showing,  was  animated  throughout  by  a  fine  sense  of  jus- 
tice, and  was  using  every  possible  eflPort  to  maintain  the 
dignity  of  the  court  and  the  honorable  reputation  of  the* 
bar  of  the  state,  and  was  conscious  of  the  character  of 
the  disgraceful  proceedings  throughout,  and  yet  was  un- 
able to  preserve  that  order  and  decorum  which  is  essential 
to  the  due  administration  of  justice.  The  defendant  is  one 
of  the  able  lawyers  of  the  state,  of  long  practice  in  all  th(» 
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courts,  and  has  held  positions  of  great  infl^ience  fa  the 
public  service.  Judging  from  this  record,  he  is  eridently 
fearless  in  the  defense  of  the  interests  of  his  clients,  and 
is  willing,  if  it  seems  at  the  mom^it  to  be  Becessary,  to 
make  great  sacrifices  to  promote  their  cause.  These  char- 
acteristics, of  course,  challenge  the  admiration  of  the 
courts,  and  yet  it  is  equally  manifest,  we  think,  from  this 
record  that  due  consideration  on  the  part  of  the  defendant 
of  the  duties  of  counsel  in  the  trial  of  causes  and  the  proper 
exercise  on  his  part  of  the  ability  of  a  strong  lawyer  to 
assist  the  court  in  the  discharge  of  its  arduous  duties 
would  have  avoided  all  difficulty,  and  so  it  may  be  said 
that  the  record  shows  that  the  defendant  is  at  la«R  It  is 
not  necessary  to  go  into  this  voluminous  record  in  detail. 
'I'hat  part  of  it  which  it  will  be  necessary  to  ^ote  in  de- 
termining the  legal  questions  presented  will  sufficiently 
illustrate  the  character  of  the  proceedings.  At  ike  end 
of  the  trial  of  the  principal  case,  the  court  directed  the 
county  attorney,  who  is  also  the  attorney  for  the  prosecu- 
tion in  the  principal  case,  to  file  an  informatioB  i^gainst 
til  is  defendant,  who  was  the  leading  counsel  for  the  d^end- 
ant  in  the  principal  case,  charging  the  defendant  with  con- 
tempt of  court  in  the  process  of  that  trial.  In  rnakiag  this 
order  the  court  directed  the  precise  language  used  by  the 
<1efendant,  and  apparently  taken  from  the  record,  ]^re- 
served  of  the  former  trial,  which  should  be  charged  in  the 
information  against  the  defendant  as  the  ground  for  the 
proceedings  for  contempt.  There  were  six  counts  in  the 
information  filed  by  the  county  attorney,  and  the  defend- 
ant was  found  guilty  as  to  two  of  the  respeetipe  charges. 
It  will  therefore  be  unnecessary  to  discuss  the  remaining 
accusations. 

1.  The  first  count  in  the  informaticNi  upon  whkh  the 
defendant  was  found  guilty  charged :  ^^After  the  said  court 
had  he^rd  the  said  William  J.  Connell  in  his  argument  of 
the  law  of  said  case,  on  behalf  of  the  defendant  ther^an, 
and  after  the  said  court  had  announced  to  the  said  Wil- 
liam J.  Connell  that  the  said  court  did  not  care  to  liear 
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any  furtlier  argument  on  the  law  of  Raid  ca^e,  the  sawl 
William  J.  Connell,  in  answer  to  aai<l  announcement  of 
said  court,  did  then  and  there  in  a  disorderly,  oontemptn- 
ous  and  insolent  manner,  and  in  a  loud,  boisterous,  disrt*- 
speotful  and  sanastie  tone  of  voice,  with  the  intent  on  the 
part  of  said  AVilliam  J.  Connell  then  and  there  and  thereby 
to  intimidate,  humiliate,  insult  and  lower  the  dignity  of 
the  said  court  in  the  presence  of  a  large  numlier  of  by- 
standers and  visitors,  then  and  there  being  present  in  said 
court,  use  the  following  language  toward  said  court,  to- 
wit:  T  don't  want  to  say  that  I  have  lost  faith  in  the  court. 
but  I  will  go  to  the  extreme  of  saying  that  I  do  not  think 
that  any  law  that  I  could  produce  to  your  honor  would  be* 
of  much  effect.     I  have  got  it  (meaning  the  law)  out  of 
the  Nebraska  rei)orts,  and  the  supreme  court  is  responsible 
for  the  law.    I  do  not  make  the  law.    I  merelv  find  it  and 
bring  it  into  the  court' — contrary  to  the  form  of  the  statute* 
in  such  cases  made  and  pro\ided,  and  in  contempt  of  said 
district  court  and  its  dignity  and  against  the  jx^ace  and 
dignity  of  the  state  of  Nebraska."    After  the  trial  of  the 
Howell  prosecution  an  attempt  was  made  to  settle  the  bill 
of  exceptions,  and  it  appears  from  the  record  that  a  tran- 
script of  the  evidence  taken  in  that  case  was  procured  and 
was  agreed  upon  between  the  counsel  for  the  respective 
sides,  but  had  not  been  allowed  by  the  court  and  ordered 
to  be  rtiaide  a  part  of  the  record.     Prom  this  transcript 
extracts  were  presentxMl  and  offered  in  evidence.     Some 
objections  were  made  to  their  being  received.    After  some 
hesitancy  they  appear  to  have  been  received,  and  also  ap- 
pear to  have  been  relied  upon  by  both  parties  to  this  con- 
troversy as  substantially  showing  the  facts.     In  settling 
the  bill  of  exceptions  in  this  case,  the  judge  ha«  certified 
that  the  transcripts  alluded  to  are  not  correct,  and  refers 
to  t>i«  examination  of  the  defendant,  Oonnell,  by  the  court 
as  showing  the  incorrectness  of  these  transcripts.     This 
examination  shows  that  the  transcripts  were  not  a  part 
of  the  records  of  the  court,  and  that  the  copy  of  the  evi- 
dence of  the  former  case  from  which  the  transcripts  were 
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faken  had  never  been  allowed  by  the  court  as  the  bill  of 
exceptions  in  that  (*ase.    It  is,  however,  admitted  upon  all 
hands  that  the  supposed  ofl'ensive  languapje  of  the  defend- 
ant was  preceded  by  more  or  less  controversy  between  the 
parties,  and  no  attempt  is  made  by  any  one  to  show  what 
that  controversy  was,  except  a*s  disclosed  in  the  transcripts 
referred  to.     Neither  has  any  one  attempted  seriously  to 
show  in  what  respects  these  transcripts  are  defective  or 
incorrect,  and  as  they  are  in  evidence,  and  assumed  by 
counsel  on  both  sides  to  be  substantially  correct,  we  think 
they  must  for  the  purposes  of  this  case  be  so  considered.    It 
appears  then  from  the  record  that,  while  the  pi\)secutin{j: 
attorney  was  questioning  a  witness  in  the  trial   of  the 
Howell  case  in  regard  to  some  record  that  had  been  re- 
ceived in  evidence,  a  discussion  took  place  which  led  to 
the  supposed  offensive  language  of  this  defendant.     This 
discussion  was  as  follows :  "Q.  Now,  referring  to  the  entry 
opposite  C.  B.  Havens  &  Company  under  June  10,  1905, 
the  figures  5  and  two  ciphers  following,  what  does  that 
mean,  f5  or  what?    Objected  to  for  the  reason  that  the* 
book  itself  is  the  best  evidence.    We  object  that  it  is  im- 
material and  irrelevant.     We  further  object  that  it  does 
not  tend  to  sustain  the  charge  or  does  not  tend  to  sustain 
any  count  in  this  indictment.    We  further  object  that  it 
relates  to  a  date  and  a  time  prior  to  the  time  when  the 
existing  law  under  which  this  prosecution  went  into  force. 
Objection  overruled  and  defendant  excepts.    Mr.  Connell : 
That  was  a  point  I  wanted  to  present,  your  honor,  but  if 
your  honor  has  made  up  your  mind  not  to  hear  any  dis- 
cussions or  presentation  here  why  I  don't  care  to  go  into 
that.    The  court:  You  have  argued  so  much  law  that  I 
thoroughly  disagree  with  that  I  have  kind  of  lost  faith  in 
the  law  you  present  to  the  court,  and  if  I  thought  there 
would  be  anything  gained  by  this  discussion  I  would  be 
glad  to  hear  it.    Mr.  Connell :  I  don't  want  to  say  I  have 
lost  faith  in  the.  court,  but  I  will  go  to  the  extreme  of  say- 
ing that  I  do  not  think  that  any  law  that  I  could  produce 
to  your  honor  w^ould  be  of  much  effect.    The  court :  Per- 
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haps  that  is  because  you  have  argued  bad  law  to  the  court 
for  a  long  time,  and  the  court,  I  suppose —  Mr.  Connell : 
I  have  got  it  out  of  the  Nebraska  reports,  and  the  supreme 
rourt  is  responsible  for  the  law.  I  do  not  make  the  law. 
I  merely  find  it  and  bring  it  into  court.  Objections  over- 
ruled.   Defendant  excepts." 

It  appears  to  be  conceded  in  the  findings  of  the  trial 
judge  that  the  language  used  by  defendant  would  not  nec- 
essarily in  itself  be  contempt.  The  contempt  was  con- 
sidered to  consist  in  the  manner  of  the  defendant  and  the 
circumstances  under  which  the  language  was  used.  The 
foregoing  extract  from  the  transcript  illustrates  two  un- 
fortunate conditions  that  existed  during  the  whole  trial. 
The  trial  judge  was  led  into  controversy  and  argument 
when  nothing  was  required  but  prompt  decision.  He 
allowed  himself  frequently  to  be  interrupted  when  at- 
tempting to  explain  the  grounds  of  his  ruling,  and  habitu- 
ally allowed  extensive  argument  after  having  indicated 
his  opinion  upon  the  point  under  discussion.  The  objec- 
tion to  the  question  propounded  to  the  witness,  it  appears, 
was  stated  at  large  by  counsel,  and  after  the  objection  had 
been  flatly  overruled,  and  counsel  had  taken  his  exception 
to  the  ruling,  counsel  stated  that  the  point  was  one  that 
he  wanted  to  present,  but  if  the  mind  of  the  court  was 
made  up  not  to  hear  any  presentation  that  he  would  not 
care  to  go  into  it.  Ordinarily  such  a  remark  as  this  in 
open  court  would  be  regarded  as  more  or  less  offensive. 
The  implication  plainly  is  that  the  point  determined  by 
the  court  was  an  important  one;  that  it  merited  discus- 
sion, and  the  insinuation  is  that  the  court  had  made  an 
important  ruling  without  proper  consideration  of  the  mat- 
ter, and  that  this  indicated  a  condition  of  the  mind  of  the 
court  that  made  it  undesirable  to  discuss  the  question. 
What  we  mean  to  say  is  that  under  some  circumstances 
such  a  remark  as  this  of  counsel  would  be  subject  to  such 
criticism  as  above,  but  the  reply  of  the  court  would  indi- 
cate that  such  discussions  were  anticipated  and  not  rarely 
to  be  expected.    The  remark  of  the  court  that  he  had  lost 
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faith  in  the  law  presented  by  counsel  might  be  understood 
to  call  for  some  excuse  or  explanation  on  the  part  of 
counsel.  The  answer  of  counsel  that  "I  do  not  think  that 
any  law  that  I  could  produce  to  your  honor  would  be  of 
much  effect,"  taken  literally,  is  merely  a  confirmation  of 
the  statement  of  the  court.  The  difference  in  the  two  ex- 
pressions consists  in  the  inference  to  be  drawn  from  each 
reqaectively.  The  one  undoubtedly  infers  that  counsel  was 
in  the  habit  of  citing  law  to  the  court  which  was  unre- 
liable; while  the  other  infers  that  the  court  was  in  the 
habit  of  disregarding  the  law  when  it  was  correctly  cited 
by  counsel.  Such  language  on  the  part  of  either  court  or 
counsel  can  be  accounted  for  only  by  the  excitement  which 
comes  from  the  heat  of  unnecessary  discussion  and  of  a 
character  to  be  carefully  avoided.  The  court,  instead  of 
taking  immediate  measures  to  prevent  such  discussion  in 
the  future,  continues  it  by  a  remark  calculated  to  produce 
the  reply  which  followed.  The  court  intimates  that  coun- 
sel has  attempted  to  deceive  him  by  citing  unreliabk* 
precedehts,  and  counsel  attempts  to  justify  by  stating  thf 
source  of  his  authorities,  a  source  which  is  regarded  a** 
legitimate,  at  least  in  the  courts  of  this  state.  Thereupon 
the  objection  is  again  overruled,  and  another  exception 
taken. 

The  charge  of  the  other  count  of  the  information  upon 
which  the  defendant  was  found  guilty  is  as  follows :  "The 
defendant  did  then  and  there  in  the  presence  and  hearing 
of  said  court,  and  in  the  presence  and  hearing  of  the  pn*- 
siding  judge  thereof,  said  court  then  and  there  being  in 
session  as  aforesaid,  and  engaged  in  the  trial  of  said  case, 
unlawfully  and  wilfully  behave  toward  said  court  in  a 
disorderly,  contemptuous  and  insolent  manner,  in  that 
then  and  there  and  during  said  trial  of  said  case,  and  in  the 
presence  and  hearing  of  the  jury  impaneled  in  said  case 
as  aforesaid,  and  after  the  said  court  had  passed  upon  the 
qualifications  of  a  certain  witness,  called  by  the  said  de- 
fendant in  said  case  to  testify  in  said  case,  and  had  ex- 
cluded said  witn(*8S  fi*om  testifying  in  said  case,  pursuant 
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to  an  order  of  the  said  court  theretofore  made  at  the 
opening  of  the  trial  of  said  <*ase  forbi(l(liii«»:  the  witness(»s 
in  said  case  to  be  present  in  said  court  durinji:  the  prop^ess 
of  the  said  trial  of  said  case  when  other  witnesses  w(*re 
testifying  therein,  the  said  William  J.  Council  did  tlieu 
and  there  in  a  dis4)r(lerly,  contemptuous  and  insolent  man- 
ner, and  in  a  loud,  l>oistenms,  disrespectful  and  sarcastic 
tone  of  voice,  with  the  intent  on  the  part  of  said  William 
J.  Connell  then  and  there  and  therel)y  to  intimidate,  hu- 
miliate, insult  and  k)wer  the  dignity  of  the  said  court  in 
the  presence  of  said  jury  and  in  the  presence  of  a  larg(* 
number  of  bystanders  and  visitors  then  and  there  being 
present  in  said  <'ourt,  use  the  following  language  toward 
said  court,  to  wit :  ^Now,  your  honor,  I  contend  and  insist 
that  to  exclude  any  witness  called  by  the  defense,  simply 
because  that  witness  has  violated  simie  order  of  the  court, 
and  the  defendant  himself  is  not  a  party  to  it,  would  be 
not  only  the  rankest  injustice,  but  would  be  error  of  the 
grossest  character.'  "  We  cannot  find  any  other  substan- 
tial proof  of  the  exact  language  attributed  to  the  defendant 
in  this  count  of  the  information  and  the  preceding  contro- 
versy that  led  to  its  use,  except  that  contained  in  the  tran- 
scripts from  the  proposed  bill  of  exct*ptions  above  refeiTed 
to,  and  for  the  reasons  already  giv(*n,  we  think  that 
we  must  take  those  transcripts  as  furnishing  the  evidence 
upon  that  point,  and  they  show  the  following  proceeilings : 
"George  E.  Griffith,  called  as  a  witness  on  behalf  of  the 
defendant,  being  first  duly  sworn,  was  examined  in  chief 
by  Mr.  Stout,  of  counsel  for  the  defendant,  and  testified 
as  follows :  Q.  You  may  state  your  name  to  the  court  and 
jury.  A.  George  E.  Griffith.  Q.  Where  do  you  reside? 
A.  2823  Dewey  avenue,  Omaha,  Q.  How  long  have  you 
lived  in  Omaha?  A.  Since  the  16tli  of  March,  1905.  Q. 
What  is  your  business?  A.  I  am  employed  by  the  ITnion 
Fuel  Company.  Q.  Where  is  the  Union  Fuel  Company's 
place  of  business?  A.  1614  Farnam  street.  Q.  What  is 
the  nature  of  your  business  with  the  Union  Fuel  Com- 
pany?   A.  I  am  employed  in  the  capacity  of  bookkeeper 
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and  solicitor.  Q.  In  what  way  do  you  exercise  that  duty 
of  yours  as  solicitor?  Mr.  Murdock :  Has  this  man  been 
in  the  court  room?  Immediate  cross-examination  by  Mr. 
Murdock:  Q.  Have  you  been  in  the  coUrt  room  during; 
the  progress  of  this  trial?  A.  I  was  in  here  for  a  short 
time  one  evening.  Q.  At  the  time  of  the  taking  of  testi- 
mony? A.  Yes;  I  was  in  here  Thursday  evening,  I  be- 
lieve; no,  it  was  Wednesday  evening.  Mr.  Murdock:  Ob- 
ject to  the  witness  testifying.  Mr.  Stout:  His  instructions 
have  been  to  stay  x)ut.  Mr.  Connell :.  That  can  make  no 
difference.  Mr.  Connell:  Were  you  aware  that  you  would 
be  a  witness  when  you  were  in  here  that  evening?  The 
court:  The  court  allowed  Mr.  Sunderland  to  t(»stifv  be- 
cause  he  was  one  of  the  defendants.  Mr.  Stout:  If  the 
witness  is  disqualified —  Mr.  Connell:  My  position  is 
that  he  cannot  be  disqualified.  The  court :  The  court  made 
the  order,  and  told  counsel  that  order  would  be  enforced. 
Mr.  Connell :  I  want  to  show  by  this  witu(»ss  that  he  was 
not  present  when  your  honor  made  that  order;  that  he 
did  not  know  anything  alnmt  it;  that  he  never  expected 
to  be  a  witness  when  he  was  called ;  and  we  wish  to  state, 
professionally,  to  the  court,  on  my  part  and  on  behalf  of 
my  associate,  Mr.  Stout,  we  did  not  km)w  that  we  would 
have  to  call  him  as  a  witness.  I  did  not  have  the  remotest 
idea  that  he  would  ever  be  a  witness  until  well  into  yes- 
terday; and,  that  being  so,  we  ask  and  demand  that  his 
testimony  be  taken.  Now,  my  understanding  of  the  rule 
is  this,  your  honor,  that  a  party  cannot  be  deprived  of  the 
right  to  use  a  witness  simply  because  the  witness  violate 

some  order  of  the  court.    If  this  witness  has  violated  an 

• 

order  of  the  court,  knowing  that  he  w^as  to  be  a  witness^ 
and  has  come  into  the  court  room,  he  would  be  liable  for 
contempt  of  court;  he  would  be  punishable,  himself,  for 
contempt  of  court.  But  it  cannot  be,  your  honor.  Sup- 
pose that  Mr.  Howell,  in  place  of  being  on  trial  for  an 
act  in  restraint  of  trade,  was  on  trial  for  his  life,  au<l 
that  this  was  the  only  witness  by  whom  he  could  prove  his 
innocence,  and  the  wellness  has  violated  the  order  of  the 
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court;  is  it  possible  that  he  must  be  denied  his  right  to 
present  that  testimony,  and  go  up(m  the  executioner's 
platform,  because  the  witness,  the  only  witness  who  could 
testify  in  his  own  behalf,  has  wilfully,  we  will  say,  vio- 
lated an  order  of  the  court?  Now,  your  lumor,  I  contend 
and  insist  that  to  exclude  any  witn(*ss,  called  by  the  de- 
fense, simply  because  that  witness  has  violated  some  order 
of  the  court,  and  the  defendant  himself  is  not  a  party  to  it, 
would  be  not  only  the  rankest  injustice,  but  would  be  error 
of  the  grossest  character.  The  court :  Then  we  will  have 
error  of  the  gi'ossest  character.  Now,  I  do  not  like  that 
remark — gi*oss(»st,  rankest  injustice.  Now,  ilr.  Connell, 
you  have  been  making  free  use  of  such  renuirks,  and  some 
time  you  are  going  to  find  out  this  court  is  not  going  t.o  per- 
mit that  any  more.  'Mr,  Connell :  I  do  not  believe,  your 
honor;  I  do  not  know  what  your  honors  ruling  would  be. 
I  am  merely  submitting  that  propositicm,  and  I  thought 
the  mere  statement  of  the  result  of  that  rule  would  satisfv 
your  honor  that  it  would  not  be  the  proper  thing.  The 
court:  The  trouble  is  you  have  tried  to  blackguard  the 
court  all  through  this  (*ase  by  insinuations,  and  you  are 
undertaking  to  carry  things  with  a  high  hand,  whether 
right  or  wrong.  This  is  not  a  murder  case,  and  the  court 
has  a  right  to  make  any  reasonable  rule,  and  it  must  not 
be  violated.  In  this  case  the  defendant  is  charged  with  a 
misdemeanor.  The  court  would  have  no  way  of  enforcing 
its  order  if  any  witness  could  come  in  here,  if  he  sees  fit, 
and  violat'e  the  order  of  the  court.  Jlr.  Connell :  He  could 
be  punished  for  contempt.  The  court:  The  court  is  not 
looking  for  contempt  cases  at  all.  The  court  is  looking 
for  the  enforcement  of  its  orders.  The  court  allowed  Mr. 
Sunderland  to  testify,  even  though  he  had  been  in  the 
court  room  while  testimony  was  being  given,  because  he 
was  one  of  the  defendants  in  this  case.  Mr.  Connell:  We 
except  to  the  ruling  of  the  court." 

From  this  it  appears  that,  when  defendant,  as  counsel 
in  the  case,  stated  his  position  to  the  court  that  the  wit- 
23 


1 
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ness  Griffith  could  not  be  disqualified,  the  court  replied: 
"The  court  made  the  order,  and  told  counsel  that  order 
would  be  enforced."  This  ought  to  have  ended  the  con- 
troversy. This  was  a  plain  intimation  that  the  court  had 
considered  and  had  determined  that  the  order  made  at  the 
commencement  of  the  trial,  excluding  all  witnesses  from 
the  court  room,  and  directing  that  no  witness  should  \)e 
examined  who  remained  in  the  court  room  in  violation 
of  the  order,  applied  to  the  witness  (iriflith ;  and,  the  court 
having  come  to  this  determination,  there  was  no  further 
necessity  for  debate;  but  it  will  be  seen  that  Mr.  Connell 
proceeded  to  argue  the  question  at  large.  No  one  appears 
to  have  objected  to  this  argument.  The  argument  appears 
to  be  substantial,  and  on  its  face  would  appear  to  be  in 
good  faith,  except  for  the  fact  that  the  point  had  already 
been  determined.  But  the  court  listened  to  the  argument. 
No  attempt  was  made  to  prevent  or  restrict  it,  and  at  the 
close  of  the  argument  the  court  treatcxl  it  as  an  attempt 
on  the  part  of  counsel  to  "blackguard  the  court."  It 
must  be  considered  that  the  language  used  by  counsel  was 
not  as  choice  and  delicate  as  might  be  desired.  He  tells 
the  court  in  closing  his  argument  that  "to  exclude  any 
witness  called  bv  the  defense  (under  the  circumstances 
then  existing)  would  be  not  only  the  rankest  injustice, 
but  would  be  error  of  the  grossest  character."  The  court 
apparently  (considered  that  the  point  had  already  been 
decided;  and  counsel  himself  concedes  that  there  was 
reason  at  the  time  to  suppose  that  the  court  would  exclude 
the  testimony,  and  he  characterizes  the  proposed  action 
of  the  court  as  "the  rankest  injustice,  and  error  of  the 
grossest  character."  We  are  not  now  considering  the  tone 
of  voice,  the  gesticulations,  or  the  manner  of  the  defend- 
ant, other  than  as  indicated  by  the  language  itself.  Mr. 
Oonnell,  as  a  witness  in  his  own  behalf,  testified  that  he 
was  applying,  at  least  in  his  own  mind  and  intention,  his 
characterization  of  the  nature  of  such  a  ruling  to  the 
illustration  which  he  himself  had  proposed  in  his  argu- 
ment, and  that  he  did  not  at  the  time  have  in  mind  charac- 
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terizing  the  proposed  ruling  of  the  court  upon  the  ques- 
tion before  it  His  explanation  at  the  time  to  the  court, 
as  disclosed  by  the  record,  tends  to  support  him  in  this 
testimony,  and  might  have  been  taken  as  purging  him  of 
any  intentional  contempt  of  court  in  making  the  oflFensive 
remark—^"!  do  not  know  what  your  honor's  ruling  would 
be.  I  am  merely  submitting  that  proposition,  and  I 
thought  the  mere  statement  of  the  result  of  that  rule* 
would  satisfy  your  honor  that  it  would  not  be  the  propei- 
thing."  The  reply  of  the  court  to  this  expression  shows 
that  under  ordinary  circumstances  the  explanation  of 
counsel  would  have  been  regarded  by  the  court  as  suflS- 
•  cient.  It  was  only  in  the  light  of  the  g(uieral  conduct  of 
counsel  during  the  course  of  that  trial  that  the  court 
regarded  the  language  as  offensive.  Undoubtedly  very 
much  must  be  confided  to  the  discretion  of  the  trial  court 
in  the  characterization  of  the  language  of  counsel  which 
might  or  might  not  be  regarded  as  contemptuous,  so  much 
depends  upon  the  circumstances  surrounding  the  use  of 
the  language,  and  upon  the  manner  of  counsel  in  using 
it,  and  other  matters,  that  the  record  cannot  be  made  to 
show  that  a  reviewing  court  must  in  ordinary  cases  rely 
upon  the  judgment  and  discretion  of  the  trial  court,  which 
is  based  in  a  lai^e  degree  upon  his  personal  observations 
and  knowledge.  This  subject  will  be  considered  further 
in  connection  with  the  allegations  of  the  information  that 
the  defendant  acted  in  a  "disorderly,  contemptuous  and 
insolent  manner."  This  is  a  criminal  proceeding  in  its 
nature.  The  defendant  is  entitled  to  the  bt^nefit  of  any 
reasonable  doubt  as  to  his  guilt.  The  language  used  by 
the  defendant  as  charged  in  these  two  counts  of  the 
information",  under  the  circumstances  disclosed  by  the 
evidence,  and  in  the  light  of  the  inducements  and  explana- 
tions contained  in  the  record,  would  not  of  itself  furnish 
suflBcient  proof  that  the  defendant  beyond  reasonable 
doubt  committed  and  intended  to  commit  a  wilful  con- 
tempt against  the  authority  and  dignity  of  the  court. 
2.  This  is  not  a  prosecution  for  a  constructive  coutcnnpt. 
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The  acts  complained  of  wen*  done  in  the  presence  of  the 
court  itself.  The  fact  that  the  court  delayed  the  proceed- 
ings for  contempt  until  after  the  principal  case  was 
finished  would  not  change  the  character  of  the  procecM^l- 
ings.  It  was  the  duty  of  the  court  to  hear  the  matter 
himself,  and  the  defendant's  application  for  a  change  of 
venue  was  rightly  overruled.  These  two  propositions  are 
elementary,  and  in  the  view  that  we  take  of  the  case  they 
become  unimportant,  except  as  they  bear  upon  the  ques- 
tion which  we  come  now  to  consider,  and  Avhich  we  deem 
lo  be  the  most  difficult  and  important  question  in  the  case. 
Did  the  defendant  act  in  "a  disorderly,  contemptuous  and 
insolent  manner"?  Did  he  speak  to  the  court  "in  a  loud, 
boisterous,  disresj)ectful  and  sarcastic  tone  of  voice"?  Did 
he  intend  and  attempt  '"to  intimidate,  humiliate,  insult 
and  lower  the  dignity  of  the  court"?  It  appears  to  be 
<()nceded  that  the  language  used  by  the  defendant  might 
have  been  usihI  with  such  manner  and  purpose  as  these 
questions  indicate,  or  might  have  been  used  in  the  heat 
of  the  debate  Avithout  malicious  intent  with  the  purpose 
as  explaiuiHl  and  insisted  upon  in  the  testimony  of  the 
lefendaut.  The  trial  court  saw  the  conduct  of  the  de- 
ftmdant.  lie  observed  his  nuinner,  his  tone  of  voice,  and 
the  circumstances  under  which  he  spoke.  He  was  mani- 
lestly,  as  shown  by  the  record,  end(»avoring  to  do  his  whole 
duty,  and  to  ccmduct  the  trial  in  a  seemly  and  appropriate 
manner.  He  has  made  a  general  finding  in  the  case  that 
th(»  defendant  "unlawfully  and  wilfully  did  behave  toward 
said  court  in  a  disorderly,  contemptuous  and  insolent 
nuinner,  in  that  then  and  there  and  during  the  trial  of  said 
case,  and  in  the  preseuc^e  and  hearing  of  the  jury  impan- 
elled in  said  case  as  aforesaid,  and  after  said  court  had 
l)assed  upon  the  qualification  of  a  certain  witness,  called 
by  the  said  defendaiU  in  said  case  to  testify  in  said  case, 
and  had  excluded  said  witness  from  testifying  in  said 
case,  pursuant  to  the  order  of  siiid  court  th(»i*etofore  made 
at  the  opening  of  the  trial  of  said  case  forbidding  wit- 
nesses in  said  case  to  be  ])r(»scnt  in  said  court  during  the 
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projj^ress  of  said  trial  of  said  case  when  other  witiu^sses 
were  testifying  therein,  the  said  William  J.  Connell  diil 
then  and  there  in  a  disorderly,  contempt  nous  and  insolent 
manner,  and  in  a  lond,  lK)isterons,  disresp(H*tful  and  sar- 
castic tone  of  voice,  with  the  intent  on  th(»  part  of  said 
William  J.  Connell  then  and  there  and  tlierehy  to  humili- 
ate, intimiilate,  insult  and  lower  the  dij;nity  of  the  said 
court  in  the  presence  /)f  said  jury  and  in  the  pr(»s(»nce  of 
a  lai'ge  numher  of  bystandei*s  and  visitors  then  and  tlu»re 
being  present  in  said  court,  use  the  following  language 
toward  said  court,  to  wit :  ^Now,  your  hcmor,  I  contend 
and  insist  that  to  exclude  anv  witness  calU^l  hv  th(*  de- 
fense,  simply  because  tliat  witness  has  violatiMl  some  order 
of  the  court,  and  the  defendant  hiujself  is  not  a  party  to 
it,  would  be  not  only  the  rankest  injustic(%  but  would  be 
error  of  the  grossest  character.'  That  said  language  wa*s 
used  by  the  defendant  wilfully,  unlawfully,  contuma- 
ciously, and  in  contempt  of  this  court,  and  was  an  attem])t 
of  said  defendant  to  obstruct  the  proceedings  and  liinder 
the  due  administration  of  justice  in  said  cas(»  then  pend- 
ing and  on  trial  before  this  court.  The  court  therefore 
finds  the  defendant  guilty  as  set  forth  in  the  first,  second, 
third  and  fourth  counts  of  the  information." 

It  is  contended  that  these  findings  are  sufHci(»ut  to  sup- 
port the  conviction  without  regard  to  the  evidence;  that 
the  language  and  actions  of  the  defendant  and  the  nmn- 
ner  in  which  tlie  language  was  used  and  the  actions  were* 
done  were  necessarily  within  the  perscmal  knowledge  of 
the  judge,  and  that  the  specific  charge*  of  the  manm^r 
of  the  defendant  and  specific  finding  and  statement  of  the 
judge  there<m  required  the  rendering  of  the  judgment 
that  followed.  We  do  not  want  to  be  understood  as  de- 
ciding that  in  ordinary  cases  something  more  is  nec(»ssary 
than  the  statement  of  the  facts  upon  tlu»  record  and  the 
findings  of  the  court  thereon  to  support  a  conviction  of 
contempt  committed  in  the  presence  of  the  court.  In 
this  case  we  tliink  that  the  judgment  is  not  sup])()rt(Ml  by 
the  record.     Instead  of  relying  upon   the*  knowl(Mlg(»  of 
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the  court  and  inflietiiig  summary  punishment  upon  a  con- 
tumacious attorney,  the  court  directed  the  fonnality  of 
a  legal  trial.  It  was  stated  from  the  bench  that  the 
matter  was  left  in  the  hands  of  the  county  attorney,  and 
th(^  state  called  and  examined  numerous  witnesses  to 
prove,  not  only  the  fact  of  the  use  of  the  language  alleged, 
but  aJso  definitely  and  specifically  the  nmnner  and  tone 
of  the  voice  of  the  defendant  and  .all  of  the  surrounding 
circumstances  and  conditions,  assuming  the  burden  of 
proving  in  the  (U'dinary  way  all  of  the  matters  alleged  in 
the  information.  The  findings  of  the  court  are  borrowed 
literally  from  the  information,  and  contain  the  most  of 
the  allegati(ms  of  the  information  in  the  language  and 
form  in  which  tlie  matters  are  charged.  Outside  of  these 
fonnal  findings  there  is  no  statement  of  the  court  in 
regard  to  the  transactions  that  took  place  in  the  presence 
of  the  court.  The  findings  are  manifestly  based  upon  the 
information  and  the  evidence,  and  must  be  taken  as  re- 
flecting the  views  of  the  court  as  to  the  facts  established 
bv  the  witnesses  examined,  and  not  from  his  own 
knowledge. 

Anumg  the  witnesses  examined  for  the  state  were  the 
two  bailiifs  of  the  court,  and  the  testimony  of  the  witness 
Kirkendall,  one  of  the  bailiffs,  fairly  shows  the  evidence 
upon  which  the  findings  and  conviction  are  based.  This 
witness  api)ears  to  be  very  observing  and  conscientious. 
He  was  questioned  by  the  prosecution,  and  answei-ed  as 
follows :  "Q.  Was  the  language  used  by  ]Mr.  Connell,  just 
quotiHl,  spoken  in  a  voice  loud  enough  so,  that  the  jx^ople 
back  in  the  court  room  would  be  able  to  hear  it?  A.  I 
judge  that  any  one  in  the  court  room  could  hear  it.  He 
did  not  say  it  in  a  very  boisterous  manner,  but  he  said  it 
so  that  any  one  in  the  court  room  might  have  heard  it.  I 
was  sitting  back  there  in  my  chair,  and  I  heard  it.  Q. 
What  was  Mr.  Connell's  manner  and  demeanor,  and  what 
was  the  tone  of  his  voice  at  the  time  he  addressed  the 
language  quot<?d  to  the  court?  A.  Well,  I  thought  that 
he  spoke  in  what  I  would  consider  a  kind  of  natural  tone 


Vol.  80]  SEPTEMBER  TERM,  1907.  311 


Connell  v.  State. 


of  voice  for  Mr.  Connell.  He  talks  very  loud,  but  he  spoke 
it  in  a  kind  of,  that  is,  he  finished  it  up,  if  I  remember 
right,  in  a  kind  of  half  laughing  manner,  as  though  he 
had  no  confidence  in  bringing — "  He  was  then  inter- 
rupted, and,  being  told  by  the  court  to  continue  his 
answer,  answered  further  as  follows:  "A.  Well,  he  spoke 
it  as  though  he  thought  it  was  useless  to — he  left  the 
impression  that  he  thought  it  would  be  useless  to  add 
any  more  law.  He  left  the  impression  that  he  did  not 
think  it  would  carry  any  weight  with  it.  That  is  the 
nearest  I  could  give  it.  Q.  What  do  you  say,  Mr.  Kirken- 
dall,  as  to  whether  the  tone  of  voice  used  by  Mr.  Connell, 
when  he  employed  that  language,  was  respectful  or  disre- 
spectful to  the  court?  A.  Well,  now,  that  is  hard  for  me 
to  answer.  If  I  was  to  use  my  own  judgment,  I  would 
say  that  I  did  not  suppose  that  Mr.  Connell  cared  much 
for  the  court — respected  the  court  a  whole  lot  in  that 
statement.  Q.  I  will* ask  you  to  state  whether  the  tone 
of  his  voice,  when  he  used  the  language  referred  to,  was 
sarcastic  or  otherwise?  A.  No;  I  don't  know  as  it  was. 
I  thought  it  was  a  kind  of  natural  tone  of  voice  for  Mr. 
Connell.  Q.  Have  you  stated,  now,  the  manner  in  which 
his  tone  and  conduct  impressed  you  when  he  was  using 
that  language?  A.  I  think  I  have."  This  related  to  the 
first  and  second  counts  in  the  information.  As  to  the 
third  and  fourth  counts  in  the  information  he  was  ques- 
tioned, and  answered  as  follows :  "Q.  Were  you  also  pres- 
ent in  the  court  room,  Mr.  Kirkendall,  during  the  trial 
of  the  case  of  the  State  of  Nebraska  against  Howell,  when 
the  defendant,  William  J.  Connell,  addressed  the  court, 
his  honor.  Judge  Sutton,  then  presiding,  in  the  following 
language :  *Now,  your  honor,  I  contend  and  insist  that  to 
exclude  any  witness  called  by  the  defense,  simply  because 
he  has  violated  some  order  of  the  court,  and  the  defendant 
himself  is  not  a  party  to  it,  would  be  not  only  the  rankest 
injustice,  but  would  be  error  of  the  grossest  character'? 
A.  Yes,  sir.  Q.  I  will  ask  you  to  state  what  tone  of  voice 
>rr.  Connell  used  when  he  employed  the  language  quoted? 
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A.  Well,  in  that  statement,  I  think  he  nsed  a  kind  of  ani- 
niatcHi  tone  of  voice.  ().  Could  vou  sav  as  to  whether  it 
was  boisterous  or  not?  A.  Well,  it  was  very  loud.  Q.  Was 
it  unusually  loud?  A.  Yos,  sir.  Q.  What  would  you  Siiy 
as  to  whether  or  not  tlie  hiu^uajije  used  by  Mr.  Connell 
toward  the  court  was  ustnl  in  an  insohnit  manner  or  other- 
wise? A.  Well,  I  don't  know  as  to  that.  I  was-oflf  that 
distance.  I  could  hear  it  plainly.  I  could  not  see  his 
face.  Q.  What  would  you  say  as  to  whether  it  was  in  a 
disrevspectful  or  r(»spectful  torn'  of  voice?  A.  Well,  it 
sounded  to  nie  as  challenfjinji;  the  judjje  on  excluding  the 
witness.  Well,  I  don't  know  how  you  want  me  to  answer 
that,  unless  I  can  answer  it  in  my  own  way.  Q.  Read  the 
question.  A.  I  heard  the  (|U(»stion.  Q.  What  would  you 
say,  Mr.  Kirkendall,  as  to  whether  th(»  tone  of  voice  was  re- 
spectful or  disrespectful?  A.  Well,  it  sounded  to  me,  of 
course,  disrespectful,  for  the  reason  that  it  sounded  as  if 
he  was  issuiufj:  a  chalhrnj^e  to  the  judij;e  for  excluding  the 
witness  from  the  chair  on  account  of  being  in  the  room 
during  the  trial." 

There  appears  to  be  two  statemx^nts  of  this  witness 
that  tended  perhaps  in  some  degree  to  support  the  allega- 
tions of  the  information.  Wlien  asked  the  leading  ques- 
tion by  the  state's  counsel  in  regard  to  the  language  of 
the  defendant,  "Was  it  unusually  loud?"  he  answered, 
"Yes,  sir,'-  and  he  says  that  "it  sounded  to  me,  of  course, 
disrespectful."  But  the  reason  for  this  latter  conclusion 
is  derived,  as  appeal's  from  his  ansAver,  entirely  from  the 
language  itself,  and  not  from  the  manner  in  which  it  was 
used.  If  the  witness  had. understood  that  the  question  as 
to  excluding  the  testimo»y  of  the  witness,  Grifllth,  was 
still  undetermined,  and  that  the  court  might  yet  conclude 
to  allow  the  evidence,  and  was  listening  to  the  argument 
for  the  purpose  of  determining  the  propriety  of  so  doing, 
this  witness  undoubtedly  would  not  have  considered  the 
language  used  a.s  disrespt^ctful.  W^e  cannot  add  to  this 
opinion,  already  too  long,  by  quoting  further  from  the 
evid<»nce  of  the  state's  witnesses.     There  was  none  more 
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convincing  than  the  evidence  of  the  witness  Kirkendall. 
The  defendant  testified  as  a  witness  in  his  own  behalf. 
He  plainly  and  unequivocally  (explained  the  language  used, 
the  circumstances  und(T  which  it  was  used,  and  his  pur- 
lK)se  and  intention  in  using  it.  If  his  evidence  is  to  be 
believed,  it  conipU4ely  purg(\s  him  of  contempt. 

The  evidence  fails  to  shcnv  b(»vond  a  retisonable  doubt 
that  the  defendant  was  guilty  of  a  wilful  purpose  to  ob- 
struct the  proc(»edings  of  the*  (*ourt,  or  to  insult  or  humili- 
ate  the  judge  either  by  boisterous  behavior,  by  loud  or 
sarcastic  languagi*,  or  by  oH'ensive  and  insulting  demeanor. 

The  judgment  of  th(»  district  court  is  reversed  and  the 
cause  remanded. 

Reversed. 


Fred  Cle^ients  v.  State  of  Nebraska. 

Piled  Decembkr  18,  1907.     No.  15,208. 

1.  Criminal  Law:   Reiuttal  Eviiiexce:    Witnesses:    Indorsement   on 

Information.  Where  it  becomes  necessary  to  call  persons  to 
testify  In  rebuttal  of  testimony  introduced  on  behalf  of  an  ac- 
cused in  his  defense,  and  the  evidence  sought  to  be  introduced 
is  obviously  and  purely  rebuttal  in  its  nature,  it  may  be  given 
by  witnesses  whose  names  are  not  indorsed  on  the  information. 

• 

2.  Homicide:  Evidence.    Where  a  witness  for  a  defendant  on  trial  for 

the  crime  of  murder  exhibits  a  hat  to  the  jury,  and  by  his  evi- 
dence conveys  the  impression  that  certain  holes  therein  made 
were  made  by  a  shot  or  shots  fired  at  the  defendant  and  his 
family  by  the  deceased,  it  is  competent  for  the  state  to  rebut 
this  impression  by  proving  that  the  holes  in  the  hat  are  not 
shot  holes,  although  the  hat  itself  has  not  been  formally  offered 
in  evidence. 

3.  Criminal  Law:  Instructions.    It  is  not  error  for  the  court  to  refuse 

to  give  an_  instruction  requested  by  the  defendant  which  does  not 
contain  a  full  and  correct  statement  of  the  law  applicable  to 
the  facts  of  the  case  as  shown  by  the. evidence. 

4.  :  .    The  introduction  of  evidence  tending  to  impeach  a 

witness  does  not  require  the  court  to  instruct  the  jury  to  totally 
disregard  his  evidence,  and  it  is  proper  to  refuse  such  instruction. 
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5.  :  .    It  is  not  error  for  the  court  to  refuse  to  Instruct  the 

Jury  that  they  should  carefully  scrutinize  evidence  of  the  prose- 
cuting attorney  because  of  the  natural  and  unavoidable  tendency 
of  persons  in  his  position  to  hear  and  remember  only  such  mat- 
ters as  are  favorable  to  the  state. 

6.  :  — .    An  instruction  that  "a  doubt  produced  by  an  undue 

sensibility  in  the  mind  of  any  Juror  in  view  of  the  consequences 
of  his  verdict  Is  not  a  reasonable  doubt;  and  the  Juror  is  not 
allowed  to  -create  sources  or  materials  of  doubt  by  resorting  to 
trivial  or  fanciful  suppositions  and  remote  conjectures  as  to  a 
possible  state  of  facts  diftering  from  those  established  by  the 
evidence.  You  are  not  at  liberty  to  disbelieve  as  Jurors,  If,  from 
all  the  evidence,  you  believe  as  men.  Your  oath  imposes  on  you 
no  obligation  to  doubt  where  no  doubt  would  exist  if  no  oath 
had  been  administered*' — ^is  not  to  be  commended  in  all  cases, 
but  we  cannot  reverse  a  Judgment  of  conviction  solely  for  the 
giving  of  this  instruction. 

7. :  .    Error  cannot  be  predicated  upon  a  single  clause  or 

expression  contained  in  an  instruction,  if  the  whole  instruction, 
when  read  and  considered  together,  correctly  states  the  law 
applicable  to  the  case. 

8.  :   New  Tbiau     Newly  discovered  evidence  which  is  doubtful 

in  its  character,  and  is  merely  cumulative,  is  not  a  sufficient 
ground  for  a  new  trial. 

Error  to  the  district  court  for  Sarpy  county:  George 
A.  Day,  Judge.    Affirmed. 

B.  S.  Baler,  James  T.  Begley  and  F.  O.  Earner ,  for 
plaintiff  in  error. 

W.  T,  Thompson^  Aiiorney  General,  and  Grant  O.  Mar- 
tiny  contra. 

Barnes,  J. 

Fred  Clements,  who  was  the  defendant  in  the  district 
court,  was  charged  with  the  killing  of  one  Luke  GK)Idie. 
He  was  convicted  of  the  crime  of  murder  in  the  second 
degree,  and  brings  the  case  here  for  review. 

We  learn  from  the  record  that  at  the  time  of  the  killing, 
the  defendant  resided  on  the  east  side  of  Chicago  street, 
which  is  an  extension  of  Twenty-Seventh  street  of  South 
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Omaha.  The  deceased  resided  on  the  west  side  of  said 
street,  about  50  feet  south  of  the  Clenients  residence,  his 
lot  being  the  second  one  south  of  the  intersecting  street, 
which  is  known  as  Grace  street.  Chicago  street  runs 
north  and  south.  Grace  street  runs  east  and  west.  On 
the  evening  of  the  3d  da^  of  August,  1906,  the  deceased 
returned  to  his  home  from  South  Omaha  with  a  one-hoi*Sv^ 
wagon  loaded  with  bricks.  If  we  are  correct  in  our  under- 
standing of  the  evidence,  the  homes  of  the  deceased  and 
the  defendant  are  located  on  a  hill,  or  on  the  side  of  a 
hill.  In  driving  up  this  hill  with  his  load  of  bricks,  the 
deceased  stopped  his  horse  to  rest  in  front  of  the  barn 
gate  of  the  defendant.  He  then  drove  on  to  his  own  home. 
One  Frank  Gurness  was  assisting  him,  and  on  his  arrival 
in  his  own  yard  the  deceased  henrd  his  dog  howiing  over 
at  the  defendant's  place,  and  said  to  Gurness :  "You  un 
hitch  the  horse,  and  I  will  go  and  see  about  my  dog."  He 
then  walked  across  the  road  to  the  defendant's  fence. 
Several  persons,  among  whom  were  two  women,  accom- 
panied him.  He  found  one  of  the  Olements^  boys  abusing 
his  dog,  and  asked  what  he  was  doing.  The  defendant 
was  near  by  with  a  gun  in  his  hand,  and  his  sons  were  also 
present  As  soon  as  the  deceased  made  the  inquiry  above 
quoted,  the  defendant  gave  tlie  order  to  shoot,  and  immedi- 
ately the  firing  began.  The  deceased,'  together  with  those 
.  who  had  accompanied  him,  rushed  back  toward  his  house, 
and,  while  running,  he  was  struck  in  the  leg  by  one  of  the 
bullets.  About  the  time  he  arrived  at  the  northeast  corner 
of  his  home  Gurness  came  from  the  horse  and  wagon,  and 
assisted  him  into  the  house.  He  was  also  followed  and  as- 
sisted by  his  wife.  Gurness  took  him  through  the  kitchen 
into  the  front  room,  and  about  this  time  one  Frank  Gendra 
came  from  the  Sofal  house,  which  is  located  immediately 
south  of  the  home  of  the  deceased,  entered  the  west  door 
and  passed  through  the  kitchen  into  the  front  room.  There 
he  found  Goldie  and  Gurness.  The  deceased  showed  him 
the  wound  in  his  leg;  and,  while  Gendra  was  standing 
near  the  east  window,  the  firing  began  a  second  time. 


{16  NEIJKASKA  REPORTS.  [Vol.  80 


Ch"inciit8  V.  State. 


Several  shots  were  fired,  some  of  which  passed  tliroujjh  the 
window,  breaking  the  glass  and  knocking  it  into  (lendra's 
face.  One  of  the  shots  struck  the  deceased  in  the  side, 
tie  fell  to  the  floor,  and  died  the  same  night  from  the  etfert 
of  this  wound.  The  bullet  which  caused  his  death,  and 
which  was  taken  from  his  bodv^  was  shown  to  be  from  a 
38-caliber  rifle.  The  defendant  was  seen  in  the  yard  with 
his  gun  at  or  near  the  time  the  deceased  received  the  fatal 
wound.  The  defense  which  seems  to  be  most  relied  upon 
was  an  alibi. 

The  def(Midant's  first  contention  is  that  the  court  erred 
in  allowing  one  John  ^[cHride  to  testify  against  him,  be- 
cause the  nauie  of  said  McBride  was  not  indorseil  on  the 
infornmtion.  It  appears  that  after  the  state  had  produced 
its  evidence  in  chief  and  rested,  the  defendant,  and  other 
members  of  his  family,  testified  in  substance,  that  he  and 
his  son  Henry  had  gotten  into  a  buggy  prior  to  the  shoot- 
ing, and  driven  out  of  the  wagon  gate,  thence  north  about 
450  feet  to  the  countv  line  road,  thence  west  about  fiOt) 
feet,  thence  south  on  Duncan  street  about  450  feet,  thence 
(^ast  on  Grace  street  to  the  wagon  gate,  from  whence  they 
started;  that  after  they  had  reached  a  point  about  half 
way  round  the  square  above  described,  and  while  near  the 
intersection  of  the  county  road  and  Duncan  street,  the 
shooting  commenced  at  the  Goldie  and  Clements  resi- 
dences and  continued  for  some  time,  but  was  all  over  be- 
fore they  returned  to  the  vicinity  of  the  Goldie  residence. 
It  was  also  claimed  that  the  first  shots  fired  were  from  the 
Goldie  residence  toward  the  Clements  house,  and  were 
thereafter  interchanged  from  each  of  the  two  residences. 
To  rebut  this  evidence  the  state  called  several  witnesses, 
among  whom  was  John  McBride,  and  after  the  usual  pre- 
liminary questions  the  prosecuting  attorney  asked  him  the 
following  question:  "Did  you  see  the  defendant^  Fred 
Clements,  during  the  shooting  which  occuiTed  near  the 
Goldie  premises  on  the  evening  of  August  3d  last?''  Iso 
objection  was  interposed  to  tliis  ques*fon,  i^d  the  witne-ss 
answ(Ted:      "Yes,    sir."      Thc^n    followed    tfi)^   question: 
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"Where  was  he?"  This  was  ohjectcMl  to  by  the  defendant, 
and  was  not  answered.  The  proswutor  then  asked  th<» 
witness:  "Did  you  see  all  of  the  shootinj^  that  ocenrn*il 
there  on  the  evening  of  Aujnist  3d?"  This  was  objected 
to  by  the  defendant  as  being  "incompetent,  irrelevant  and 
inimat(»rial,  and  not  proper  rebuttal;  the  witness'  name 
not  being  indorsed  on  the  information,  and  leading  ami 
j-Higgestive  and  not  calling  for  the  fact"  The  objection 
was  sustained.  The  prosecutor  then  asked  the  following: 
"Mr.  McBride,  at  any  time  during  the  shooting  in  the 
vicinity  of  the  Goldie  and  Clements  premises  on  the  night 
of  August  3d  last,  was  the  def(»ndant,  Fred  (Mem(»nts,  on 
the  county  line  road,  or  on  the  road  running  north  and 
south  in  the  vicinity  of  Shellhardt's,  or  at  any  time  during 
that  shooting  was  he  on  the  road  leading  north  and  soutli 
between  Shellhardt's  and  Bradford's,  or  betwwn  Hrad 
ford's  and  the  clump  of  trees  testified  to,  immediately  east 
of  Bradford's?"  This  was  objected  to  as  being  incompe- 
tent, irrelevant  and  immaterial,  and  not  proper  rebuttal, 
and  for  the  further  reason  that  the  witness'. name  was  not 
on  the  information,  and  was  leading,  suggestive,  and  not 
calling  for  the  fact.  The  objection  was  overruled,  and 
the  witness  answered:  "He  was  not."  He  was  nexi 
asked:  "At  any  time  during  the  shooting  in  the  vicinity 
of  the  Qoldie  and  Clements  premises,  on  the  night  of  Au- 
gust 3d  last,  was  the  defendant,  P^red  Clements,  in  a  buggy, 
upon  any  portion  of  the  road  we  have  described  to  you  in 
the  previous  question?"  To  this  question  the  same  ob- 
jection was  interposed,  which  Avas  overruled,  and  the  wit- 
ness answered,  "No,  sir." 

'  In  Kelly  r.  i^iate,  51  Neb.  572,  it  was  said :  "Where  it 
iK'Comes  necessary  to  call  persons  to  testify  in  rebuttal  of 
testimony  introduced  on  behalf  of  an  accused  in  his  de 
fense,  or  if  it  is  rendered  necessary  by  a  material  issue 
raised  for  the  first  time  in  the  case  by  the  evidence  for  the 
defense,  and  the  evidence  sought  to  be  introduced  on  re- 
buttal is  obviously  and  pundy  rebuttal  in  its  nature,  it 
may  be  given  by  witnesses  whose  names  wen»  not  indorscMl 
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on  the  information" — citing  Goldsby  v.  United  States,  160 
U.  S.  70,  16  Sup.  Ct  Rep.  216;  State  v.  Parish,  22  la. 
284 ;  State  v.  Ruthven,  58  la.  121 ;  State  v.  Huckins,  23  Neb. 
309,  and  Fager  v.  State,  49  Neb.  439.  The  record  discloses 
that  the  defendant  introduced  evidence  tending  to  estab- 
lish an  alibi.  Bj  such  evidence  Jie  located  himself  in  a 
buggy,  driving  over  the  road  described  by  the  question  of 
the  prosecutor,  during  the  time  the  shooting  in  question 
was  going  on.  That  it  was  the  province  and  the  duty  of  the 
prosecuting  attorney,  if  he  could  do  so,  to  show  on  rebuttal 
that  the  defendant  was  not  in  the  place  mentioned  and 
described  in  his  evidence,  there  can  be  no  doubt,  and  that 
this  was  the  purpose  in  calling  McBride  as  a  witness.  It 
appears  that  the  court  carefully  excluded  the  evidence 
offered  as  to  the  whereabouts  of  the  defendant,  and  con- 
fined the  testimony  of  the  witness  to  the  declaration  that 
the  defendant  was  not  on  the  road,  or  in  the  buggy,  the 
place  described  by  himself  and  his  witnesses,  at  the  tinii 
of  the  shooting  in  question.  That  this  was  purely  and 
strictly  rebuttal  evidence  there  can  be  no  doubt.  If  it 
be  said  that  the  competency  of  the  witness  to  testify  to  th^ 
fact  stated  by  him  was  doubtful  because  of  his  lack  of 
knowledge,  or,  in  other  words,  because  a  suflicient  founda- 
tion had  not  been  laid,  the  answer  must  be  that  it  was  not 
objected  to  for  that  reason.  The  defendant  did  not  seek 
to  question  the  competency  of  the  evidence,  or  the  founda- 
tion for  its  iYitroduction,  but  relied  upon  the  fact  alone 
that  the  name  of  the  witness  was  not  indorsed  on  the  in- 
formation. So  we  are  of  opinion  that  the  reception  of  this 
evidence  was  not  reversible  error. 

Defendant's  next  assignment  is  that  the  court  erre<l  in 
permitting  the  prosecuting  attorney  to  examine  the  wit- 
ness John  Briggs  concerning  a  certain  hat  and  its  condi- 
tion, over  defendant's  objections.  It  appears  that  one  Carl 
Clements,  a  son  of  the  defendant,  while  on  the  witness 
stand,  was  shown  a  hat  by  the  defendant's  counsel,  and 
was  asked  if  he  wore  that  hat  at  the  time  of  the  shootins: 
in  question.    He  answered  that  he  did.    His  attention  was 
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then  called  to  certain  holes  in  it  and  its  condition  and  he 
testified  that  the  holes  were  shot  into  the  hat  at  the  tinit* 
said  shooting  took  place.  He  thus  conveyed  the  impres 
sion  to  the  jury  that  Goldie,  or  some  one  at  liis  place,  had 
shot  at  the  defendant  and  his  family.  It  was  therefore 
proper  to  rebut  CarPs  evidence  by  showing  that  the  holes 
in  the  hat  were  not  shot  holes,  and  this  was  what  wa^ 
done  by  the  evidence  of  the  witness  Briggs. 

The  defendant  further  alleges  that  the  trial  court  erred 
in  refusing  to  give  the  jury  the  following  instruction :  "If 
you  find  that  the  Clementses  were  on  or  in  the  public  rou<l 
in  front  of  their  premises,  and,  without  blame  on  thei 
part,  were  fired  upon  by  Luke  Goldie,  the  Clementses  o 
any  one  of  them  were  justified  in  firing  upon  said  Goldit* 
even  though  they  knew  the  result  of  their  shooting  wouM 
be  to  kill  said  Goldie.'^  This  instruction  is  not  a  correct 
statement  of  the  law,  and  is  not  applicable  to  the  facts  of 
this  case.  The  undisputed  evidence  shows  that  the  do 
ceased  received  his  fatal  wound  after  he  had  sought  what 
he  supposed  was  a  place  of  safety,  and  while  in  his  oavii 
house.  So,  even  if  the  evidence  showed  that  he  or  sonu» 
partisan  of  his  fired  upon  the  Clementses,  the  defendant 
would  not  be  justified  in  following  the  deceased  to  his  own 
premises  and  shooting  him  after  he  had  taken  refuge  undc^r 
his  own  roof.  Again,  we  find  no  convincing  evidence  in 
the  record  which  shows  that  any  shot  or  shots  were  fired 
at  the  defendant  or  his  sons  from  the  Goldie  premises,  or 
that  any  member  of  the  Goldie  party  had  a  firearm  of  any 
kind  in  his  or  her  possession. 

It  is  also  contended  that  the  court  erred  in  refusing  to 
give  instructions  Nos.  4  and  5  requested  by  the  defendant. 
These  requ(*sts  were  on  the  point  above  mentioned,  and  in 
line  with  the  instruction  last  above  quoted.  So  this  con- 
tention requires  no  further  consideration. 

Defendant  alleges  that  the  court  erred  in  refusing  to 
direct  the  jury  to  entirely  disregard  the  testimony  of 
Frank  Gurness;  and  that  the  court  erred  in  refusing  to 
instruct  the  jury  to  totally  disregard  the  testimony  of  a 
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witnesH  that  had  knowiuji^ly  sworn  falsely.  An  examina- 
tion of  the  record  discloses  that  the  court,  on  his  own 
motion,  gave  an  instruction  which  embodied  the  principle 
contiiined  in  the  foregoing  requests,  but  made  it  general 
in  its  nature,  so  as  not  to  dinvt  the  attention  of  the  jury 
to  any  particular  part  of  the  evidence,  or  the  testimony  of 
any  particular  witness.  The  instruction  given  was  proper, 
and  obviat(Hl  the  necessity  for  the  special  re(ni(*sts  above 
mentioned. 

Defendant  further  insists  that  the  court  ern^i  in  refus- 
ing to  instruct  the  jury  as  follows:  "You  are  instructed 
that  the  prosin-uting  attorney,  whose  duty  it  is  to  prose- 
cute, in  case  he  testifies  as  a  witness,  it  would  be  your  duty 
to  scrutinize  his  testimonv  with  more  care  and  caution 
than  an  ordinary  witness,  because  of  the  natural  and  un- 
avoidable tend(*ncv  of  persons  in  like  position  to  hear  and 
ixMuember  onlv  such  matters  as  are  favorable  to  the  state/' 
It  appears  that  the  only  t(»stimi>ny  given  by  the  prosecut- 
ing attornev  was  directed  to  the  identification  of  certain 
photographs  of  the  (loldie  and  Ch^nents  premises.  Hence 
(he  instruction  tendered  could  s(»rve  no  useful  purpose. 
it  nuiy  be  further  said  that  the  prosecuting  attorney  is 
not  in  that  (*lass  of  persons  to  whom  such  an  instruction 
is  applicable. 

In  a  separate  brief  filed  by  one  of  the  defendant's  coun- 
sel tlie  twenty-s(Hond  paragrnph  of  the  instructions  given 
by  the  court,  on  his  own  motion,  is  vigorously  assailed. 
This  is  a  coi)y  of  the  instruction  defining  a  reasonable 
doubt,  given  and  ap])rov(Ml  in  Willis  v.  State,  43  Neb.  102; 
Harney  r.  State,  49  Neb.  515;  Davis  r.  State,  51  Neb.  301; 
Can  ail  r.  State,  53  Neb.  431 ;  Kartlei/  r.  State,  53  Neb.  310; 
Leisenherff  r.  State,  60  Neb.  028;  Sarar//  r.  State,  (52  Neb. 
l()f>;  Mffiitiiifjale  i\  State,  62  Neb.  371,  and  Schwartz  r. 
State,  ()5  Neb.  196.  It  is  true,  however,  that  this  instruc- 
tion was  criticised  by  Judge  Hot.comb  in  Botlurell  v.  State, 
71  N(»b.  747,  and  by  Judge  Sedgwick  in  Lillie  i\  State,  72 
Neb.  228,  and  was  also  n'iticistnl  by  the  writer  of  this  opin- 
ion in  a  more  recent  case;  but  we  have  consistently  held 
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that  we  will  not  reverse  a  conviction  for  the  givinji^  of  this 
instructtion  alone,  and  we  see  no  reason  to  depart  from  that 
rule  in  this  case.  Counsel  also  select  expressions  from 
two  other  instructions,  and  conti^iid  that  they  have  th(* 
effect  of  shifting  the  burden  of  ])roof  to  the  defendant. 
We  have  examined  these  assignments,  and  find  that  the 
instructions  from  which  these*  (expressions  are  selected, 
when  taken  as  a  whole,  correctly  state  the  law,  and  they 
are  not  subject  to  counsels'  criticism. 

Finally,  it  is  contended  that  the  court  erred  in  refusing 
to  grant  the  defcMidant  a  new  trial  on  the  ground  of  ne^yly 
discovered  evidence.  It  was  alleg<Nl  by  the  defendant,  and 
shown  by  affidavit,  that  after  the  conclusion  of  the  trial 
he  for  the  first  time  discovered  that  Charles  Norris,  his 
daughter  Marie  and  one  Seater  would  testify  to  matters 
in  support  of  his  alibi.  We  have  carefully  examined  the 
re(*ord,  and  find  that  none  of  the  witnesses  mentioned  were 
able  to  testify  conclusively  or  positively  to  the  fact  that 
the  defendant  was  in  the  buggy,  upon  Twenty- Seventh 
street,  the  county  line  road,  Duncan  street,  or  Grace 
street,  at  the  time  of  the  shooting  at  the  Goldie  premises. 
Not  one  of  these  witness(\s  was  able  to  say  that  he  recog- 
nized the  defendant  as  one  of  the  occupants  of  the  buggy. 
It  is  true  that  it  is  alleged  that  one  or  two  of  these  wit- 
nesses would  testify  that  they  thought,  at  the  time,  the 
defendant  was  one  of  the  occupants  of  the  vehicle,  but  it 
appears  that  their  only  reason  for  such  thought  was  the 
fact  that  they  thought  they  rwognized  the  rig  as  one  be- 
longing to  the  defendant.  Again,  it  will  be  observed  that 
this  evidence  possessed  very  little,  if  any,  probative  force, 
and,  at  most,  it  could  only  be  said  to  be  cumiilative.  Such 
evidence  has  never  been  held  sufficient  to  furnish  ground 
for  a  new  trial. 

In  conclusion  it  may  be  said  the  record  in  this  case 

presents  such  a  state  of  facts  that  it  is  difficult  to  see  how 

the  jury  could  have  arrived  at  any  other  verdict  than  the 

one  returned  by  them.    We  are  convinced  that  the  defend- 
24 
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ant  had  a  fair  and  impartial  trial;  in  fact,  he  yjractioally 
had  his  own  way  in  presenting  his  theory  of  the  defens<\ 
The  record  contains  no  reversible  error,  and  therefore  the 
judgment  of  the  district  court  ought  to  be,  and  is, 

Affirmed. 


Nathan  Campbell,  appellant,  v.  Peter  J.  Youngson 

ET  AL.,  appellees.* 
Filed  December  18,  1907.    No.  14,847. 

1.  Judgment:  Collatebal  Aitack.     Generally,  where  the  determina- 

tion of  a  matter  has  been  committed  to  a  particular  admlnls^ 
trative  or  legislative  board  or  officer,  and  no  appeal  is  provided 
for  from  such  decision,  its  order  or  determination  is  final,  and 
will  not  be  subject  to  collateral  attack. 

2.  Injunction:  Drains.    In  a  proceeding  to  establish  a  drainage  ditch. 

if  the  county  board  possesses  jurisdistlon  and  authority  to  act 
in  the  premises,  injunction  will  not  lie  on  account  of  mere  Irregu- 
larities in  the  exercise  of  the  power  conferred. 

3.  Statutes:  Construction.    The  doctrine  of  strict  construction  of  stat- 

utes in  derogation  of  common  right  is  not  to  be  so  unreasonably 
extended  as  to  hamper  the  execution  of  public  enterprises  de- 
signed for  the  general  welfare,  but  at  the  same  time  property 
rights  of  individuals  are  not  to  be  interfered  with  unless  the 
power  to  do  so  is  plainly  conferred  by  the  law. 

4.  Drainage  Districts:  Poweb  to  Cbi-iate.     The  drainage  act  of  1881 

(laws  1881,  ch.  51)  confers  the  power  upon  county  authorities 
to  create  drainage  districts  for  the  purpose  of  draining  "marsh 
or  swamp  lands"  alone,  and  does  not  confer  power  to  change  the 
channel  or  divert  the  flow  of  running  streams  or  natural  sur- 
face water  drains  for  the  purpose  of  relieving  the  lands  of 
riparian  proprietors  lower  down  the  stream  from  periodical 
overflows  in  seasons  of  freshet. 

5  :   .     The  term  "marsh  or  swamp  lands."  as  used   In 

said  act,  has  a  wider  significance  than  the  terms  "marshes"  or 
"swamps."  The  power  is  conferred  by  this  act  to  drain  lands 
which  are  not,  strictly  speaking,  "marshes"  or  "swamps,"  but 
which  are  "marsh  or  swamp  lands,"  meaning  thereby  lands 
which  are  so  dir.ated  as  to  be  rendered  difficult  or mcapable  of 

*Ueh(rarirK  allowed.     See  opinion,  82  Neb.  •. 
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successful  cultivation  by  reason  of  retaining  In  the  soil  or  carry- 
ing on  the  surface  an  excessive  quantity  of  water  during  certain 
portions  of  the  year,  even  though  at  other  times  they  may  be 
as  solid,  dry  and  firm  as  lands  in  general. 

6.  Statutes:  Construction.  In  considering,  an  amendatory  or  substi- 
tuted statute,  it  is  proper  to  consider  the  provisions  of  the  law 
which  was  repealed  in  connection  with  the  law  which  takes  its 
place,  in  order  to  ascertain  the  legislative  intent,  and  all  pro- 
visions of  the  origitial  statute  which  are  not  carried  forward 
into  or  repeated  in  the  new  law  are  annulled  by  the  repealing 
statute^ 

7. :   In  order  to  ascertain  the  proper  *  meaning  of  a 

statute  later  as  well  as  earlier  legislation  upon  the  same  Subject 
may  be  referred  to.  All  existing  acts  should  be  considered,  and  a 
subsequent  statute  may  often  aid  in  the  interpretation  of  a  prior 
one. 

8.  Drains:  PoweRvS  of  County  Boards.  Under  the  facts  set  forth  in 
the  opinion,  held  that  the  county  board  of  Kearney  county  is 
without  jurisdictlor  to  change  the  channel  and  divert  the  waters 
of  the  streams  mentioned  in  the  opinion  from  their  natural  flow 
for  the  purpose  of  preventing  overflows,  nor  has  it  the  authority 
to  take  part  of  the  plaintiff's  land  against  his  will  for  the  pur- 
pose of  draining  the  lands  embraced  within  the  proposed  drainage 
district 

Appeal  from  the  district  court  for  Kearney  county: 
Ed  L.  Adams,  Judge.    Reversed,    Decree  for  plaintiff. 

H.  M.  Sinclair  and  J.  L.  McPhcehy,  for  appellant. 

L.  C.  Paulson  and  C.  P.  Anderhery^  contra. 

Robert  E.  Evans  and  John  V,  Pearson,  amid  curiw. 

Lbtton,  J. 

The  plaintiff,  who  is  the  owner  of  a  certiiin  tract  of  land 
in  Kearney  county,  brought  this  action  against  the  defend- 
ants, Peter  J.  Youngson  and  others,  as  constituting  the 
board  of  supervisors  of  Kearney  county.  The  petition,  in 
substance,  alleges  that  a  petition  was  presented  to  the 
county  board  of  supervisoi^s  under  the  provisions  of  the 
drainage  act  passed  and  approved  February  28,  1881,  ask- 
ing that  a  drainage  ditch  be  constructed  over  and  across 


324  NEBRASKA  REPORTS.  [Vol.  80 


Campbell  v.  Youngson. 


plaintiff's  land;  that  the  board  procured  the  same  to  be 
surveyed,  and  has  ordered  its  construction  across  his  land, 
and  intends  to  pay  the  cost  of  construction  by  special  as- 
sessment made  against  the  lands  claimed  to  be  ben(»fited. 
He  alleges  it  will  take  more  than  four  acres  of  his  land, 
and  will  greatly  injure  the  remainder  of  the  tract,  and  that 
no  provision  has  been  made  to  compensate  him.  lie  fur- 
ther  alleges  that  there  are  no  marsh  or  swamp  lands  con- 
tiguous to  the  proposed  ditch,  but  that  its  only  purpose  is 
to  arrest  the  natural  flow  of  surface  water  and  divert  the 
same  from  its  natural  channel  and  cast  it  upon  and  across 
his  land;  that  the  statute  confers  no  jurisdiction  upon  the 
board  to  take  lands  for  the  purpose  of  diverting  surface 
water  and  alleges  a  number  of  other  reasons  for  the  claim 
that  the  board  is  without  jurisdiction.  He  asks  a  per- 
petual injunction  to  restrain  the  threatened  action.  The 
answer,  in  substance,  pleads  that  the  board  had  jurisdic- 
tion in  the  premises;  that  the  land  proposed  to  be  drained 
is  marsh  or  swamp  land,  and  that  the  object  of  the  ditch  is 
to  drain  the  same  and  render  it  fit  for.  agricultural  pur- 
poses, to  benefit  the  public  roads,  and  to  promote  the 
health  and  general  welfare  of  the  inhabitants  of  the  dis- 
trict. A  trial  was  had,  and  a  decree  rendered  dissolving 
the  injunction  and  dismissing  the  action,  and  from  this 
judgment  the  plaintiff  appeals. 

Generally,  where  the  determination  of  a  matter  has 
been  referred  to  the  consideration  of  a  particular  adminis- 
trative board  or  officer,  and  no  appeal  is  provided  for  from 
such  decision,  its  order  or  determination  is  final,  and  will 
not  be  subject  to  collateral  attack.  In  Andreics  v.  Lillian 
Irrigation  District,  66  Neb.  461,  it  was  held  that  the  ques- 
tion whether  land  will  be  benefited  by  an  irrigation  syvSteni 
and  the  creation  of  the  irrigation  district  is  exclusively  for 
the  county  board,  and  is  conclusive  in  a  collateral  proceed- 
ing. In  Dodge  Co\mty  v.  A  com,  61  Neb.  376,  and  in  Tyson 
'  p,  Washington  County,  78  Neb.  211,  the  same  principle 
was  stated  and  upheld  with  reference  to  the  determination 
of  the  county  board  that  the  construction  and  establish- 
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ment  of  a  drainage  ditch  would  be  conducive  to  publir 
health,  convenience  or  welfare,  and  as  to  whether  or  not 
the  route  thereof  is  practicable.     In  the  latter  case  it  is 
said:    "We  think  that  no  authority  can  be  found  holding? 
that  the  policy  or  expediency  of  constructing  any  such 
public  work,  the  exercise  of  discretion  as  to  which  is 
vested  in  any  administrative  board  or  official,  can,  in  the 
absence  of  statutory  permission,  he  interfered  with  or 
tried  by  the  courts."    Under  this  principle,  therefore,  and 
under  the  facts  presented  in  this  case,  the  only  question 
necessary  to  determine  is  whether  the  county  board  pos- 
sessed jurisdiction  to  order  the  proposed  improvement. 
If  it  possessed  the  requisite  authority,  injunction  will  not 
lie  on  account  of  mere  irregularities  in  the  exercise  of  tlie 
power.     The  determining  factor  in  this  case  with  refer- 
ence to  this  question  is  whether  or  not  the  lands  proposed 
to  be  benefited  by  the  improvement  and  to  be  assessed  to 
pay  the  cost  of  the  same  are  within  and  of  the  class,  or  are 
of  the  nature  with  reference  to  which  power  is  conferred 
upon  the  county  authorities  to  act,  or,  in  other  words, 
whether  the  board  had  jurisdiction  of  the  subject  matter. 
In  order  to  determine  this,  a  brief  description  of  the  lo- 
cality where  it  is  proposed  to  construct  the  ditch  is  neces- 
sary.   "Whiskey  slough"  is  a  stream  of  water  which  flows* 
eastwardly   through   a  somewhat   shallow   and   tortuous 
channel  about  two  rods  wide  and  three  or  four  feet  deep 
close  to  the  northern  boundary  of  Kearney  county.     Its 
general  course  is  parallel  with  that  of  the  Platte  river,  at 
a  distance  from  the  south  bank  thereof  varying  from  a  few 
rods  to  nearly  a  mile,  it  being  farthest  from  the  river  at  a 
point  near  the  south  line  of  plaintiff's  land.    The  territory 
through  which  it  runs  its  entire  course  is  the  nearly  level 
bottom  of  the  river  valley,  which  is  here  several  miles  wide 
and  which  has  a  nearly  uniform  slope  or  inclination  to  the 
eastward  of  about  seven  feet  to  the  mile.    The  volume  of 
water  within  its  banks  rises  and  falls  substantially  as  does 
the  water  in  the  river,  the  subsoil  between  the  two  streams 
being  of  a  very  porous  or  sandy  nature,  so  that  its  flow  is 


:ii>«  NEBRASKA  REPORTS.  [Vm..  80 


Cnnipbell  V.  YouiigHoru 


usually  {Governed  largely  by  that  of  the  water  in  the  larger 
stream.     The  laiul  lying  to  the  southward  of  the  river 
valley  consists  of  rolling  hills,  cut  up  by  hollows  and 
ravines,  which  form  natural  drainage  channels  and  drain 
the  surface  water  caused  by  heavy  rains  and  melting  snows 
toward  the  river,  but  which  are  intercepted  at  this  locality 
by  the  bed  of  Whiskey  slough.     The  plaintiflf  owns  the 
southwest  (luarter  of  secrtion  23  in  Blaine  township,  and, 
according  to  the  map  introduced  in  evidence,  the  south  lin(* 
of  this  tract  of  land  is  crossed  by  Whiskey  slough  no  fewer 
than  seven  times  in  its  winding  flow  toward  the  east. 
Xear  the  southwest  quarter  of  this  land  a  ravine  or  natural 
drainage  channel,  having  its  head   or  rise   in   the  high 
ground  some  seven  or  eight  miles  to  the  southwest,  inter- 
sects the  cliannel  of  the  slough.    This  natural  waterway  or 
drainage  channel  known  as  "Dry  creek'-   drains  a  large 
(expanse  of  territory,  and  in  times  of  heavy  rains  carries 
down   and  discharges  at  the  point   where  it  enters  the 
stream  a  large  volume  of  surface  water,  thereby  causing 
the  slough,  at  such  times,  to  overflow  its  banks  and  to 
inundate  the  almost  level  lands  upon  either  side,  extending 
from  below  the  mouth  of  Dry  creek  to  the  lower  course  of 
the  slough.     Counsel  for  the  defendants  in  his  brief  de- 
scribes the  condition  which  the  proposed  improvement  is 
designed  to  remedy,  as  follows :    "During  wet  seasons,  and 
especially  so  during  the  last  four  or  five  years,  heavy  rains 
would  fill  up  the  two  sloughs,  Whiskey  slough  and  Dry 
creek,  and,  where  they  join,  the  slow,  sluggish,  sinuous  an<l 
tortuous  nature  of  Whiskey  slough  fails  to  properly  con- 
duct the  waters  coming  from  the  two  sloughs  to  the  river. 
By  virtue  of  these  conditions,  the  water  would  overflow  the 
banks  of  AVhiskey  slough  and  onto  the  lands  adjacent.    Be- 
cause of  the  failure  of  Whiskey  slough  to  convey  the  addi- 
tional water  from  Dry  creek,  its  own  banks  would  over- 
flow for  a  great  distance  back  of  its  junction  with  Dry 
creek,  the  watiT  being  backed  up  over  its  banks  and  on 
the  surrounding  country.     The   land   on   both   sides  of 
Whiskey  slough,  being  of  a  level  nature,  the  fall  being 
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seven  fi^t  to  the  mile  or  one-fourth  inch  to  the  rod,  instead 
ef  reeeivin^  much  needed  assistance  from  Whiskey  slough 
in  conducting  its  large  amount  of  surplus  rain  water  into 
the  river,  it  receives  added  burdens  from  the  overflow  of 
Whiskey  slough.  During  four  consecutive  seasons  the 
crops  were  totally  destroyed  for  a  distance  of  ten  or  twelve 
miles  east  and  west  along  W^hiskey  slough.  This  entire 
territory  became  a  swampy,  marshy  tract,  full  of  swales 
and  low  places,  with  Whiskey  slough,  instead  of  draining 
it,  doing  the  reverse,  feeding  it  more  and  more.  In  this 
condition,  the  ground  becomes  unfit  for  cultivation  when 
too  wet,  and,  if  it  ever  dries  up,  again  becomes  unfit  be- 
cause of  its  hardened  condition." 

This  is  the  situation  of  the  lands  in  question  as  placed 
in  the  light  most  favorable  to  the  defendants'  contention. 
There  is  evidence  on  the  plaintiff's  side  of  the  case,  how- 
ever, tending  to  prove  that  much  of  the  trouble  that  has 
occurred  in  later  years  has  been  caused  by  the  careless  and 
unskilful  manner  in  which  a  section  line  road  has  been 
constructed  in  the  locality,  by  which  the  channel  of 
Whiskey  slough  has  been  blocked  and  obstructed  at  dilf er- 
ent  points  so  as  to  hinder  the  free  flow  of  surface  water 
therein  and  to  create  ponds  where  none  existed  before. 
One  witness  testifies  as  follows:  "The  condition  of 
things  is  this:  Sometimes  there  is  a  freshet.  The 
Whiskey  slough,  if  it  rains,  itself,  would  carry  oft*  its  own 
water,  but  when  there  is  a  freshet  most  of  the  water  comes 
down  out  of  the  sand  hills,  and  that  runs  into  Whiskey 
slough.  They  undertook  to  build  a  road,  and,  instead  of 
putting  crossings  and  bridges  in  where  the  creek  crosses 
the  i"oad,  they  filled  it  up  on  the  level,  and  when  the  water 
comes  dow^n  through  Whiskery  slough  it  couldn't  pass. 
*  *  *  It  could  not  have  the  natural  course,  and  then 
they  had  a  ditch  two  feet  wide  on  one  side  and  about  a 
foot  deep  to  carry  the  water  out,  and  the  other  side  of  the 
road  they  scraped  out  there  to  help  fill  the  road  out.  Now, 
as  the  road  is,  the  water  backs  up,  and  if  it  was  opened 
out  and  let  the  water  through  so  that  Whiskey  slough 
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could  have  the  natural  course  to  carry  off  the  water  it 
would  carry  off  all  of  the  water/^  It  will  be  seen  that 
there  is  a  decided  conflict  as  to  the  actual  condition  of 
the  lands  in  question. 

The  manner  in  which  it  is  proposed  to  remedy  the 
evils  complained  of  is  as  follows:  It  is  proposed 
to  dig  a  ditch,  beginning  at  a  point  in  Dry  Creek 
120  rods  south  of  Whiskey  slough,  sufficient  in  size 
and  capacity  to  carry  all  of  the  waters  of  Dry  creek  and 
of  the  slough,  and  to  extend  this  ditch  northward  across 
Whiskey  slough  and  along  the  west  side  of  plaintiflf's  land 
and  other  lands  until  it  reaches  another  ravine  draining 
into  the  Platte  river.  The  object  of  thi^s  proposed  con- 
struction is  to  change  the  channel  and  alter  the  course  of 
Dry  creek,  and  also  of  Whiskey  «lough,  in  such  manner 
as  to  divert  all  of  the  waters  of  both  streams  from  their 
natural  channel  so  that,  instead  of  discharging  into  the 
Platte  river  at  the  mouth  of  ^Tiiskey  slough,  about  nine 
miles  from  the  point  of  diversion,  they  will  discharge  into 
the  river  at  a  point  about  one  mile  north  of  the  intersec- 
tion. The  report  of  the  commissioner  who  was  appointed 
to  view  the  proposed  ditch  is  to  the  effect  that  no  lands 
will  be  benefited  thereby  except  such  as  lie  to  the  east- 
ward and  at  a  lower  level  than  the  proposed  ditch.  It  is 
apparent  that  the  evil  arises,  not  from  the  wet  or  swampy 
nature  of  the  lands  on  Whiskey  slough  to  the  west  of  tiie 
mouth  of  Dry  creek,  as  they  are  not  benefited  by  the  ditch, 
but  from  the  sudden  discharge  of  the  waters  of  that  creek 
into  the  channel  of  Whiskey  slough  at  the  point  of  inter- 
section. As  a  matter  of  fact,  the  proposal  is  to  create  an 
artificial  channel  for  and  to  divert  thereinto  the  waters 
of  the  perennial  stream,  Whiskey  slough,  and  the  surface 
water  at  times  flowing  down  the  natural  drainage  chan- 
nel known  as  "Dry  creek/' 

Does  the  act  contemplate  or  authorize  the  condemna- 
tion of  private  property  for  such  purpose  and  the  assess- 
ment of  the  cost  thereof  upon  the  land  of  the  adjoining 
proprietors?    It  is  an  elementary  principle  that  the  right 
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to  take  the  property  of  anotlier  in  invitum  must  be  clearly 
shown,  and  that  a  strict  construction  should  be  given 
statutes  authorizing  such  a  proceeding,  such  statutes  be- 
ing in  derogation  of  common  right.  Black,  Interpreta- 
tion of  Laws,  p.  303.  This  doctrine  is  not  to  be  unreason- 
ably extended  so  as  to  hamper  the  execution  of  public 
enterprises  designed  for  the  general  welfare,  but,  at  the 
same  time,  property  rights  of  individuals  are  not  to  be 
interfered  with  unless  the  power  to  do  so  is  plainly  con- 
ferred by  the  law.  The  act  under  which  the  authority  is 
claimed  was  passed  in  1881,  and  is  entitled  "An  act  to 
provide  for  draining  marsh  or  swamp  lands  in  the  state 
of  Nebraska,  and  to  repeal  an  act  entitled  *Au  act  to  drain 
marsh  or  swamp  lands,'  passed  March  3,  1873,  took  effeci 
June  1,  1873/'  Laws  1881,  ch.  51.  It  is  earnestly  con- 
tended by  the  plaintiflf  that  under  the  title  of  this  act  no 
authority  can  be  conferred  to  drain  lands  other  than  those 
which  are  distinctively  marshes  or  swamps  and  that  the 
lands  in  the  locality  in  question  are  not  of  that  nature; 
hence  that  no  jurisdiction  is  possessed  by  the  county 
board  to  drain  the  same.  From  an  examination  of  the 
testimony  in  this  case  it  would  appear  that  the  lands 
which  the  commissioner  reports  would  be  benefited  by 
the  proposed  ditch  cannot  be  said  to  constitute  a  "swamp'' 
or  "marsh."  We  think,  however,  that  it  was  not  the  in- 
tention of  the  legislature  to  confer  power  to  drain 
"marshes"  or  "swamps"  alone,  but  to  drain  "marsh  or 
swamp  lands,"  which  is  a  term  of  wider  significance,  and 
which  has  been  held  by  other  courts  to  mean  lands  which, 
by  reason  of  their  wet  or  marshy  nature,  are  incapable 
of  successful  cultivation.  San  Francisco  Sav.  Union  v, 
Irwm,  28  Fed.  708.  Land  which,  from  its  low  and  level 
character,  may  from  excessive  rainfalls  retain  at  some 
seasons  of  the  year  sufficient  water  so  that  it  is  rendered 
incapable  of  cultivation  may  fall  within  the  class  of 
swamp  lands,  yet. the  same  tract  could  hardly  be  said  to 
form  or  be  a  "swamp."  We  find  no  difficulty  therefore  in 
holding  that  the  power  is  conferred  by  this  act  to  drain 
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lands  wliich  are  not  "swamps"  or  "marshes,"  but  which 
are  "swamp  lands,"  meaning  thereby  lands  which  are  so 
situated  as  to  be  rendered  diflScult  or  incapable  of  suc- 
cessful cultivation  by  reason  of  retaining  in  the  soil  or 
carrying  on  the  surface  an  excessive  quantity  of  water 
during  certain  portions  of  the  year,  even  though  at  other 
times  they  may  be  as  solid,  dry  and  firm  as  lands  in  gen- 
eral. 
The  question  presented  is  whether  the  statute  authorizes 

the  compulsory  taking  of  lands  against  the  will  of  the 
owner  in  order  to  provide  for  the  prevention  of  overflows. 
In  construing  an  amendatory  or  substituted  statute,  it  is 
necessary  to  consider  the  provisions  of  the  former  law^ 
which  was  repealed  in  connection  with  the  law  which 
takes  its  place,  in  order  to  ascertain  the  legislative  intent, 
and  all  provisions  of  the  original  statute  which  are  not 
carried  forward  into  or  repeated  in  the  new  law  are 
(effectually  annulled  by  the  repealing  statute.  Ex  paHe 
Crow  Dog,  109  U.  S.  556,  3  Sup.  C^t.  Rep.  396;  Goodno  v. 
City  of  Oshkosh,  31  Wis.  127;  Vitvrho  v.  Friedland^r,  120 
U.  S.  707,  7  Sup.  Ct.  Rep.  962,  972.  Section  1  of  the  act 
of  1873  (Gen.  St  1873,  ch.  80),  which  waB  repealed  by 
the  law  under  consideration,  provides:  "When  a  ma- 
jority of  the  resident  owners  of  any  marsh,  swamp, 
watercourse^  or  overflowed  land  within  this  state  shall 
wish  to  have  a  ditch  or  drain  laid  out  for  the  purpose  of 
draining  any  marsh,  swamp,  or  overflowed  land,  or  for 
the  purpose  of  straightening  or  enlarging  any  water- 
course, they  may  make  application,  ♦  ♦  ♦  the  commis- 
sioners shall  proceed  to  lay  out  such  ditch  or  drain,  or  to 
deepen,  widen,  or  in  any  form  enlarge  any  watercourse 
for  the  purpose  of  draining  the  lands  embraced  in  such 
petition,  if  in  their  judgment  such  ditch,  drain,  or  en- 
largement is  demanded  by,  or  will  conduce  to  the  public 
health  or  welfare,"  Section  2  provides:  "Whenever  ap- 
plication shall  be  made  to  the  county  commisaioners  of 
any  county  by  a  majority  of  the  resident  owners  of  any 
swamp,  marsh,  overflowed  lands,  or  watercourse  •  ♦    •    ♦ 
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for  the  purpose  of  having  any  ditch,  drain,  or  watercourse 
laid  out,"  etc.  It  will  he  ohservtHi  that  this  act  provides  for 
application  by  the  owners  of  overflowed  lands  or  of  a 
watercourse,  as  well  as  owners  of  swamp  or  marsh  lands, 
and  the  powers  conferred  upon  the  commissioners  by  the 
body  of  the  act  extended  to  the  straightening  or  enlarge- 
ment of  a  watercourse  apparently  with  reference  to  the 
draining  of  lands,  contiguous  to  streams  of  surplus  waters 
thrown  upon  them  by  overflow,  as  well  as  lands  of  the 
character  of  marsh  or  swamp  lands.  The  act  of  1881, 
under  consideration,  Avhicli  repealed  this  act,  confers 
power  upon  the  county  board  to  cause  to  be  located,  con- 
structed, straightened,  widened,  altered  or  deepened  any 
ditch,  drain,  or  watercourse  when  the  same  is  necessary 
to  drain  any  lots,  lands,  public  or  corporate,  road  or  rail- 
road, and  w^ill  be  conducive  to  the  public  health,  conven- 
ience and  welfare.  Under  this  act  the  petition  for  the  im- 
provement need  only  be  signed  by  one  or  more  owners  of 
lots  or  lands  which  will  be  beneflted,  instead  of  a  ma- 
jority of  the  resident  owners  as  the  former  act  requires. 
It  omits  entirely  any  provision  for  the  construction  of  a 
ditch  or  drain  for  the  purpose  of  draining  overfloweil 
lands.  It  cannot  be  said  that  this  was  done  by  inadvert- 
ence, or  that  the  meaning  and  intention  of  the  present  act 
is  the  same  as  that  which  was  repealed.  The  former  pro- 
vided specifically  for  the  drainage  of  overflowed  lands. 
The  present  omits  all  reference  thereto.  If  it  is  said  that 
this  act  covers  all  lands,  then  the  act  is  broader  than  the 
title;  but  we  think  the  words  "marsh  and  swamp  lands" 
in  the  title  must  be  read  into  and  control  the  general 
words  in  the  body  of  the  act,  and  that  the  qualifying 
words  in  the  title  are  as  effective  as  if  contained  in  the 
act  itself. 

In  order  to  ascertain  the  proper  meaning  of  a  statute, 
we  may  refer  to  later  as  well  as  earlier  legislation  upon 
the  same  subject.  All  existing  acts  should  be  considered 
in  considering  a  given  act,  and  a  subsequent  statute  may 
often  aid  in  the  interpretation  of  a  prior  ona    26  Am.  & 
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Eng.  Ency.  Law  (2d  ei),  624,  and  cases  cited  in  note 
two.  An  examination  of  the  later  course  of  l^slation 
confirms  us  in  our  view  that  the  act  of  1881  does  not  con- 
fer power  upon  county  boards  to  divert  streams  and 
change  the  course  of  natural  drainage  channels  in  order 
to  prevent  overflow.  In  1905,  and  before  the  proceedings 
were  begun,  an  act  was  passed  and  took  effect,  entitled 
"An  act  for  the  organization  and  government  of  drain- 
age districts;  for  the  reclamation  and  protection  of  swamp, 
oveiHowed  or  submerged  lands,"  etc.  (laws  1905,  ch. 
161) ;  and,  further,  in  1907  another  act  was  passed,  en- 
titled "An  act  to  provide  for  drainage  districts  to  drain 
wet  land,  and  land  subject  to  overflow,  and  any  land 
which  will  be  improved  by  drainage;  to  build  dikes  and 
levies;  to  construct,  straighten,  widen,  deepen,  or  alter 
any  ditch,  drain  or  stream  or  watercourse;  ♦  •  •  to 
construct,  enlarge,  extend,  improve  or  maintain  any 
system  of  control  of  surface  water  or  running  water,^  etc. 
Laws  1907,  ch.  153.  It  is  apparent  from  these  enactments 
that  the  legislature  was  of  the  opinion  that  further  legis- 
lation was  necessary  in  order  to  confer  power  upon 
county  authorities  to  prevent  overflows  by  controlling  the 
course  of  natural  water  ways  so  as  to  prevent  the  dis- 
charge of  surface  or  overflow  waters  upon  low  or  level 
lands,  or  to  alter  or  straighten  any  stream  or  watercourse, 
or  to  construct  or  maintain  any  system  of  control  of  sur- 
face water  or  running  water,  and  that  by  these  later  en- 
actments it  undertook  to  confer  powers  over  a  subject  not 
already  embraced  in  existing  laws. 

The  plaintiff  argues  that  the  title  of  the  act  of  1881  is 
too  restricted  to  cover  all  the  subjects  contained  therein, 

but,  irrespective  of  the  question  whether  the  titles  of  the 

respective  acts  of  1873  and  1881  are  sufficiently  broad  to 

embrace  all  of  the  powers  conferred  within  the  bodies  of 

the  respective  acts,  a  question  which  has  been  already 

passed  upon  by  this  court  in  the  case  of  Dodge  County 

V.  Acorn,  and  Tyson  v,  Washington  County,  supra,  we  are 

satisfied  that  the  power  to  change  the  channel  of  Dry 
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cr(»ek  and  Whiskey  slougb,  to  divert  the  waters  of  these 
wjitercourses  from  their  natural  flow,  and  to  change  their 
place  of  outlet,  as  proposed,  is  not  conferred  by  the  act 
under  consideration,  nor  is  the  power  conferred  thereby 
to  drain  lands  which  are  not  of  the  character  of  swamp 
or  marsh  lands  as  defined  in  this  opinion. 

The  action  of  the  county  board  in  the  premises  was 
without  jurisdiction,  and  the  plaintiflE  is  entitled  to  a jper- 
petual  injunction  as  prayed  for  in  his  petition. 

Judgment  accordingly. 


State,  ex  rel.  James  L.  Caldwell,  appellant,  v.  Lin- 
coln Street  Railway  Company  bt  al.,  appellees.* 

Piled  December  18,  1907.    No.  15,063. 

1.  Street  BaUways:  Chaster.  The  charter  of  a  street  railway  com- 
pany organized  for  the  purpose  of  constructing  a  system  of  lines 
In  a  city  of  this  state,  under  act  of  February  15,  1877  (laws  1877, 
p.  135),  must  fix  the  termini  of  the  road,  and  state  the  street 
or  streets  through  which  it  is  proposed  to  construct  and  operate 
the  same. 

2. :  Use  or  Streets:   Submission  to  Electors.    The  consent  of 

a  majority  of  the  electors  of  the  city  to  the  use  and  occupation 
of  the  streets  over  which  the  proposed  road  is  to  be  constructed 
must  be  obtained  before  construction  is  commenced;  such  con- 
sent to  be  given  or  withheld  at  an  election  called  for  that  purpose. 

3.  :  .    The  consent  of  the  electors  to  the  occupation  of  all 

the  streets  of  a  city  by  a  street  railway  company,  where  no 
termini  are  mentioned  in  the  notice  of  the  election,  carries  with 
it  no  right  to  the  use  of  any  street  which  Is  not  used  for  the 
construction  of  the  road  within  a  reasonable  time  thereafter.  To 
hold  that  such  blanket  consent,  where  no  termini  or  route  is 
submitted  to  the  electors,  confers  on  the  company  the  right  to 
the  use  and  occupation  of  any  of  the  streets  which  it  might  at 
any  time  thereafter  select  as  best  suited  to  its  interest  would 
be  awarding  to  a  private  corporation  a  power  which  the  people, 
by  their  constitution,  have  withheld  from  the  legislature  of  the 


♦  Motion  to  modify  opinion  overruled.  See  opinion,  p.  352,  post. 
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state  and  from  the  municipal  authorities  where  the  streets  are 
located. 

4.  Quo  Warranto:  Proceedings  Against  Corporation.    An  information 

in  the  nature  of  a  quo  xoarranto  filed  against  a  corporation  by 
its  corporate  name  admits  the  existence  of  the  corporation.  If 
the  charge  be  that  the  corporation  is  exercising  powers  not  given 
by  its  charter,  the  action  proceeds  against  the  corporation  to 
oust  it  from  the  use  of  the  usurped  power;  but,  where  it  is 
claimed  that  corporate  powers  are  being  usurped  by  a  body 
which  has  no  corporate  existence,  then  the  action  must  be  against 
the  individuals  who  are  usurping  corporate  rights. 

5.  Estoppel:   Lachks.     The  courts,  in  a  proper  case,  will  apply  the 

doctrine  of  laches  to  a  case  in  which  the  state  is  a  party  plain- 
tiff. The  state,  like  individuals,  piay  be  estopped  by  its  acts  or 
laches,  and  should  not  be  allowed  to  oust  a  corporation  of  its 
rights  and  franchises  where,  for  a  long  series  of  years,  it  has 
stood  silent  and  seen  the  corporation  expend  large  sums  in  the 
acquisition  of  property  and  improvements  made  thereon  under  a 
claimed  right  so  to  do  under  its  charter. 

6.  Judgment:  Kes  Judicata.     The  city  of  Lincoln  brought  an  action 

against  a  street  car  company  to  oust  it  from  the  possession  of 
certain  streets  in  which  its  tracks  were  laid,  alleging  that  its 
only  right  in  the  streets  was  derived  from  the  purchase  of  the 
property  and  franchise  of  another  company  that  had  obtained  the 
consent  of  the  electors  of  the  city  to  the  use  of  its  streets  for 
railway  purposes,  that  such  consent  was  not  transferable,  and 
that  the  tracks  of  the  company  were  an  obstruction  in  the  streets 
and  constituted  a  public  nuisance.  On  demurrer  to  this  petition 
judgment  went  in  favor  of  the  defendant,  which  judgment  is 
still  in  full  force  and  effect.  Held,  That  if  it  were  conceded  that 
the  city  represented  the  state  in  such  action,  and  that  the  state 
was  bound  by  the  judgment  to  the  same  extent  as  the  city,  still 
the  force  of  the  judgment  as  a  bar  or  estoppel  in  a  subsequent 
action  brought  by  the  state  could  extend  no  further  than  to 
define  the  rights  of  the  company  in  the  streets  then  occupied 
by  its  tracks,  that  being  the  only  question  litigated,  the  right 
of  the  comoany  to  the  use  of  other  streets  not  being  in  issue. 

APPEAFi  from  the  district  court  for  Lancaster  coiintT. 
Lincoln  Frost,  Jtdgb.     Reversed  with  directions. 

m 

F.  M.  Tyrrell  Charles  O.  Wh^don  and  J,  M.  Stewart. 
for  appellant. 

Clark  &  Allen,  contra. 
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DUFFIB,  O. 

Section  1,  art.  XI6  of  our  present  constitution,  adopted 
in  1875,  is  as  follows:  "No  corporation  shall  be  created 
by  special  law,.  ♦  ♦  ♦  but  the  legislature  shall  provid(^ 
by  general  laws  for  the  organization  of  all  corporations 
hereafter  to  be  created.  All  general  laws  passed  pursu- 
ant to  this  section  may  be  altered  from  time  to  time,  or 
repealed."  Section  2  of  the  same  article  is  in  the  following 
words:  "No  such  general  law  shall  be  passed  by  the  leg- 
islature granting  the  right  to  construct  and  operate  a 
street  railroad  within  any  city,  town,  or  incorporated  vil- 
lage, without  first  requiring  the  consent  of  a  majority  of 
the  electors  thereof."  At  the  session  of  the  legislature 
held  in  1877  (laws  1877,  p.  135)  an  act  was  passed  relat- 
ing to  the  formation  of  strei^  railway  companies.  The  act, 
so  f^r  as  necessary  to  an  understanding  of  this  cjise,  is  as 
follows:  Section  1.  "Any  number  of  persons  may  be 
a4380ciated  and  incorporated  under  the  general  laws  of  this 
state  providing  for  the  creation  of  corporations  for  the 
purpose  of  constructing  and  operating  a  street  railroad 
within  any  of  the  cities  of  this  state,  upon  procuring  the 
consent  of  a  majority  of  the  electors  of  any  such  city  as 
hereinafter  provided."  Section  2.  "Every  such  corpora- 
tion, previous  to  the  commencement  of  any  business  except 
its  own  organization,  must  adopt  articles  of  incorporation 
and  have  them  recorded  in  the  office  of  the  county  clerk  of 
the  county  in  which  the  city  within  which  it  is  proposed 
to  construct  and  operate  such  street  railroad  is  situated, 
and  must  procure  the  consent  of  a  majority  of  the  electors 
of  such  city  as  herein  provided."  Section  3.  "The  articles 
of  incorporation  must  fix  the  termini  of  such  street  rail- 
road, and  state  the  street  or  streets  through  which  it  is 
proposed  to  construct  and  operate  the  same."  Section  4 
provides  for  obtaining  the  consent  of  a  majority  of  the 
electors  of  the  city  by  submitting  the  question  to  the  elect- 
ors at  an  election  to  be  held  for  that  purpose,  and  requir- 
ing ten  days^  notice  by  publication,  which  notice  shall 
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state  the  termini  of  such  proposed  street  railroad,  and  the 
street  or  streets  through  which  it  is  proposed  to  constru(*t 
tind  operate  the  same.  Section  5  provides  for  the  holding 
of  such  election  in  the  same  manner  and  at  the  same  places 
a*s  the  general  city  election,  and  that,  if  a  majority  of  the 
votes  cast  shall  be  in  favor  of  the  construction  and  opera- 
tion of  such  proposed  street  railroad,  the  council  shall 
cause  the  city  clerk  to  make  out  a  certificate  of  the  result, 
stating  that  the  consent  of  a  majority  of  the  electors  ha*s 
been  given  to  the  construction  and  operation  of  such 
street  railway,  which  certificate  shall  be  delivered  to  the 
chief  officer  of  the  railroad  company,  who  shall  cause  the 
same  to  be  recorded  in  the  office  of  the  county  clerk  where 
the  articles  of  association  of  such  street  railway  com- 
pany are  recorded,  and  in  the  same  book,  and  such  cer- 
tificate shall  be  prima  facie  evidence  of  the  facts  stated 
therein  and  thereupon  such  street  railroad  company  shall 
he  authorized  to  proceed  and  construct  and  operate  such 
street  railroad,  as  described  in  its  articles  of  association, 
or  any  portion  thereof,  subject  to  such  rules  and  regula- 
tions as  may  be  established  by  ordinances  of  the  city. 

On  March  9,  1885,  articles  of  incor])oration  of  the  Lin- 
(*oln  Street  Railway  Company  were  filed  and  recorded  in 
the  office  of  the  county  clerk  of  Lancaster  county,  which 
articles  provided  for  certain  termini  of  the  railway,  and 
the  streets  through  which  it  was  proposed  to  construct  the 
same.  The  streets  mentioned  in  the  articles  are  from  First 
to' Twenty-Seventh  streets,  both  inclusive,  running  north 
and  south  through  the  city,  and  from  A  to  W  streets  run- 
ning east  and  west,  and  other  streets,  which,  as  we  under- 
stand, included  all  the  then  established  streets  of  the  city. 
The  articles  also  provided  for  termini  of  the  company  "at 
such  other  points  within  five  miles  of  the  coiT)orate  limits 
of  the  city  of  Lincoln  as  the  company  may  see  fit  to  build 
to."  An  election  was  thereafter  held,  the  notice  of  which 
described  the  streets  of  the  city  through  which  it  was.  pro- 
posed to  construct  the  road  as  described  in  the  articles  of 
incorporation,  but  which  omiltcnl  to  give  the  termini  of 
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the  proposed  road,  and  a  certificate  was  duly  issued  to 
the  street  railway  company  certifyin<ij  that  a  majority  of 
the  votes  cast  were  in  favor  of  the  ])roposition.  Some  time 
in  January,  1890,  the  Lincoln  Electric  Iiailway  Company 
was  incorporated  an<l  filed  its  articles  in  the  office  of  the 
county  clerk  of  Lancaster  county.  The  third  paraj^raph 
of  these  articles,  after  designatin^x  certain  termini  of  the 
lines  of  the  company  within  the  corporate  limits  of  the 
city,  contains  a  clause  providing  for  othcT  t<*rmini  "at 
such  other  points  in  the  vicinity  of  Lincoln  as  it  may  be 
advisable  to  select  for  such  termini  lines,''  and  in  the  same 
paragraph  is  a  provisicm  for  constructing  its  tracks  in  all 
the  streets  of  the  city  then  established,  running  both  east 
and  west  and  north  and  south  through  the  city.  July  1, 
1887,  the  Standard  Street  Railway  (.'ompany  was  incor- 
porated for  the  purpose  of  constructing  a  street  railway 
in  the  city  of  Lincoln.  The  third  article  provides  as  fol- 
lows: "The  termini  of  the  lines  of  such  company  are  fix(*d 
at  or  near  the  several  railway  depots  in  the  city  of  Lin- 
coln, and  at  or  near  University  Place,  and  at  such  other 
points  in  the  city  of  Lincoln  and  vicinity  for  a  radius  of 
five  miles  outside  the  limits  of  said  city  of  Lincoln  as  it 
may  deem  advisable  to  select."  The  streets  through  which 
it  is  proposed  to  construct  its  line  of  road  are,  as  we  under- 
stand, all  the  streets  of  the  city  then  laid  out  or  existing, 
running  both  north  and  south  and  east  and  west  through 
the  city.  March  19,  1887,  the  Lincoln  Rapid  Transit 
Company  was  incorporated;  the  third  paragraph  of  the 
tu-ticles  providing  for  termini  at  the  several  railroad  de- 
pots, at  or  near  the  intersection  of  Eleventh  and  P  streets, 
at  or  near  the  intersection  of  Eleventh  and  N  streets,  at 
or  near  the  intersection  of  Twelfth  and  N  str(»ets  in  said 
city,  also  in  West  Lincoln,  and  at  the  Nebraska  Exposi- 
tion Association  grounds,  at  a  point  near  the  Wesleyan 
University  place,  Wyuka  cemetery,  the  penitentiary,  the 
hospital  for  the  insane,  and  such  other  points  in  the  vi- 
cinity of  Lincoln  as  it  may  be  deemed  advisable  to  select 
25 
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for  tennini  of  lines.  Said  article  further  provides  for  the 
construction  of  tracks,  branches  and  connecting  lines  .over 
and  along  Fir^st,  Seiond,  Third,  up  to  and  including 
Thirty-Third  stret^t,  and  other  named  streets  running 
north  and  south,  and  the  streets  running  east  and  west 
through  the  city,  which  description  includes,  as  we  under- 
stand, all  the  streets  of  the  city  then  laid  out  or  in  exist- 
ence. Elections  were  held  to  obtain  the  consent  of  the 
electors  to  the  construction  of  railways  by  each  of  the 
above  named  companies,  the  notice  of  such  election  recit- 
ing, in  substance,  the  provisions  of  the  aforementioned 
articles  of  incorporation  relating  to  the  streets  over  which 
it  was  proposed  to  construct  street  railways  by  the  several 
companies  above  mentioned,  except  that  the  termini  of  the 
proposed  roads  were  omitted,  and  certificates  issued  to  the 
chief  officers  of  the  several  companies  showing  that  the 
proposition  had  been  adopted  by  a  majority  of  all  the 
votes  cast  at  the  election. 

By  chapter  38,  laws  1889,  street  railways  were  author- 
ized to  unite  their  roads  by  consolidation,  purchase,  sale, 
or  by  subscription  to  or  purchase  of  capital  stock,  and  to 
mortgage  their  railways  and  property  for  the  construction, 
equipment  and  extension  of  their  roads.  Under  the  provis- 
ions of  this  act  the  Lincoln  Street  Railway  Company  and 
the  other  companies  above  named  executed  articles  of  con- 
solidation at  different  dates  during  the  year  1891,  and 
thereby  became  merged  in  a  single  corporation  which  re- 
tained the  name  of  Lincoln  Street  Railway  Company;  and 
thereafter  the  lines  constructed  by  each  of  the  above  named 
corporations  were  operated  by  the  Lincoln  Street  Railway 
Company  formed  by  the  merger  and  consolidation  of  the 
above  named  separate  companies.  In  July,  1891,  the  Lin- 
coln Street  Railway  Company  executed  and  delivered  to 
the  New  York  Security  &  Trust  Company  a  trust  deed 
on  its  property  and  franchises  to  secure  the  payment  of 
bonds  in  the  sum  of  |600,000  issued  for  the  purpose  of 
borrowing  money  to  construct  and  equip  its  lines  of  street 
railway.     About  June,  1892,  said  railway  company  ex- 
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ecuted  and  delivered  to  the  New  York  Guaranty  &  Indem- 
nity  Company  a  trust  deed  on  its  railway  and  franchises 
to  secure  bonds  in  the  sum  of  |800,000  issued  for  the  pur- 
poses aforesaid.  Default  being  made  in  the  payment  of 
the  interest  accruing  on  these  bonds,  the  mortgagees  com- 
menced an  action  of  foreclosure  in  the  United  States  cir- 
cuit court,  and  in  July,  1897,  a  decree  was  entered  in 
favor  of  the  mortgagees  finding  that  each  of  said  mort- 
gages was  a  valid  lien  on  the  railway  and  franchises  of 
the  Lincoln  Street  Railway  Company,  and  directing 
the  property  and  franchises  of  the  company  to  be 
sold  and  the  process  applied  on  the  sum  found 
due.  A  sale  under  this  decree  was  had  in  December, 
1897,  at  which  Moses  L.  Scudder  and  William  Belcher, 
alleged  to  be  acting  as  the  agents  of  the  Lincoln 
Traction  Company,  bid  in  the  property  in  their  own  names, 
and  the  master  conducting  the  sale,  acting  under  the  di- 
rections of  the  court,  made  and  delivered  to  S^nidder  and 
Belcher  a  deed  conveying  to  them  the  railway  and  fran- 
chises of  the  Lincoln  Street  Railway  Company;  and  there- 
after Scudder  and  Belcher  made  and  delivered  to  the  de- 
fendant Lincoln  Traction  Company  a  deed  conteyiug  to 
it  the  railway  property  and  franchises  of  said  company. 
Thereafter,  and  about  January  10,  1898,  the  defendant 
took  possession  of  the  railway  and  has  from  that  time  to 
the  present  continuously  operated  the  same. 

The  Lincoln  Traction  Company  was  organized  on  D(*- 
cember  15,  1897.  There  is  no  provision  in  its  articles  for 
the  construction  of  any  street  railway  in  the  city  of  Lin- 
coln or  elsewhere,  the  evident  purpose  of  the  corporation 
being  to  purchase  the  property  and  franchises  of  the  Lin- 
coln Street  Railway  Company.  This  appears  from  the 
third  paragraph  of  its  articles,  which  defines  the  general 
nature  of  its  business  to  be  the  acquisition  by  gift,  grant, 
purchase,  lease  or  otherwise,  at  public  or  private  sale,  and 
to  own,  enjoy,  maintain,  control  and  operate  all  or  any 
part  of  the  property  or  property  rights,  franchises,  ease- 
ments, lots,  lands,  etc.,  now  or  hereafter  in  the  possession 
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or  ownership  of  a  certain  corporation  known  as  the  "Lin- 
coln Street  Railway  Company,"  and  it  is  under  these 
articles  and  the  conveyance  to  it  of  the  property  and  fran- 
chises of  the  Lincoln  Street  Railway  Company  by  Scudder 
and  Belclier  that  it  now  claims  the  right  to  occupy  the 
streets  in  the  city  of  Lincoln,  and  to  operate  thereon  the 
several  lines  of  street  railway  of  which  it  is  in  possession, 
and  to  extend  its  lines  in  and  over  any  of  the  streets  of  the 
city  at  its  pleasure. 

The  relator,  as  county  attorney  of  the  county  of  Lan- 
caster, brought  this  action  to  oust  the  defendant  from  its 
occupancy  of  any  and  all  streets  in  the  city  of  Lincoln. 
In  the  infornmtion  filed  he  alleges  that  the  Lincoln  Street 
Railway  (Company,  without  right,  and  without  lawful  au- 
thority therefor,  and  without  first  obtaining  the  consent 
of  a  majority  of  the  electtors  of  said  city  of  Lincoln,  as- 
sumed to  construct,  in  and  upon  certain  streets  of  the 
city,  street  railway  tracks;  and,  without  authority  there- 
for, assumed  to  lay  down,  in  and  upon  certain  public 
streets,  ties  and  rails,  and  to  run  and  operate  street  cars, 
without  having  obtained  any  right,  authority  or  franchise 
therefor  from  said  city  or  the  electors  thereof.  The  in- 
formation then  recites  the  particular  lines  of  street  rail- 
way constructed  by  the  Lincoln  Street  Railway  Company 
and  which  are  now  being  operated  by  the  defendani^  the 
Lincoln  Traction  Company.  It  is  further  recited  that  the 
Lincoln  Street  Railway  Company  claims  the  right  to  con- 
struct and  operate  said  lines  of  street  railway  under  an 
ordinance  passed  by  the  mayor  and  council  of  the  city  in 
1885  and  a  pretended  consent  of  a  majority  of  the  electors 
obtained  at  an  election  held  in  April,  1885,  but  it  is  al- 
l(»ged  that  no  legal  notice  of  such  election  was  given.  It 
Ts  further  stated  that  the  Lincoln  Street  Railway  Company 
operated  its  lines  for  a  few  years  and  then  abandoned 
the  same,  when  the  Lincoln  Traction  Company,  without 
right  or  authority,  assumed  the  right  to  operate  street  cars 
and  a  line  of  street  railway  upon  and  over  the  streets  of 
Lincoln  and  practically  along  the  routes  th<»r(»tofore  oc- 
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cnpied  by  the  Lincoln  Street  Railway  f\)inpaiiy.  Refer- 
(»nce  is  then  made  to  the  articles  of  incorporation  of  the 
Lincoln  Traction  Company,  and  its  right  to  own  or  oper- 
ate a  street  railway  company  assaih^d  upon  the  grounds 
above  named,  and  also  for  the  reason  tliat  its  articles  of 
incorporation  do  not  name  any  termini  of  any  street  rail- 
way which  it  proposed  to  construct  or  ()p(  rate,  or  any 
streets  of  the  city  of  Lincoln  which  it  proposes  to  occupy 
or  over  which  it  intends  to  operate  its  cars.  It  is  further 
stated  that  the  Lincoln  Traction  Company  is  constructing 
additional  lines  for  which  no  cons(»nt  lias  been  obtaineil 
from  the  electors  of  the  citv,  and  that  it  never  has  filed 
any  map  or  plat  showing  the  route  or  location  of  any  pro- 
posed line. 

The  answer  of  the  defendant,  the  Lincoln  Traction 
Company,  recites  the  organization  of  tfie  several  street 
railway  companies  heretofore  described  and  the  consent 
of  the  electors  of  the  city  to  the  construction  of  lines  of 
street  railway  by  said  several  corporations.  It  further 
alleges  the  consolidation  and  merging  of  these  several  cor- 
porations into  one  corporation  known  as  the  "Lincoln 
Street  Railway  Company";  the  issue  of  bonds  as  hereto- 
fore recited;  the  foreclosure  of  the  mortgages  given  to 
secure  the  payment  of  said  bonds ;  a  sale  of  the  property 
and  franchise  of  the  Street  Railway  Company  to  Scudder 
and  Belcher,  who,  it  is  alleged,  were  acting  for  and  on  be- 
half of  the  Lincoln  Traction  Company  in  making  the  pur- 
chase at  the  master's  sale ;  the  convevance  bv  Scudder  and 
Belcher  of  the  property  so  bid  in  by  them  to  the  Lincoln 
Traction  Company,  after  which,  it  is  alleged,  said  company 
took  possession  of  the  railway  and  franchises  of  the  Lin- 
coln Street  Railway  Company,  and  has  from  that  time  to 
the  present  continuously  operated  the  street  railway  pur- 
chased, and  exercised  and  used  the  franchise  obtained 
thereby.  For  a  further  defense  it  is  alleged  that  the  Lin- 
coln Street  Railway  Company  used  the  franchise  granted 
by  its  charter  openly  and  notoriously  for  more  than  21 
years  prior  to  the  filing  of  the  amended  information  in 
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this  case,  and  that  any  action  challenging  the  grant  of  the 
franchise  is  barred  by  lapse  of  time,  and  that  the  law  will 
presume  a  grant.  It  is  further  stated  that  after  its  organ- 
ization the  state  in  many  ways  recognized  and  acquiesced 
in  the  grant  of  the  franchise  claimed  by  the  company 
under  its  articles;  that  it  has  assessed  and  collected  taxes 
for  each  year  from  1885  to  1897  on  the  property  and  fran- 
chise of  the  corporation ;  and  that  the  city  of  Lincoln,  act- 
ing under  authority  of  the  state,  levied  and  collected  taxes 
against  the  corporation  finally  merged  and  consolidated 
into  the  Lincoln  Street  Railway  Company.  Laches  is  also 
charged  against  the  state  in  the  conduct  of  the  case,  in 
that  the  trial  of  the  action  had  been  delayed  for  eight  years 
after  its  commencement,  and  that  in  the  meantime  taxes 
had  been  levied  and  collected  against  its  property  and 
franchise,  and  that  it  had  issued  and  sold  bonds  to  the 
extent  of  |150,000  and  expended  large  sums  of  money  in 
the  construction  and  equipment  of  its  lines.  It  is  also 
alleged  that  at  the  time  the  Lincoln  Traction  Company 
purchased  the  property  and  franchises  of  the  Lincoln 
Street  Railway  Company  an  action  was  pending  against 
the  latter  company  in  the  district  court  for  Lancaster 
county  to  enforce  the  payment  of  certain  special  taxes 
assessed  against  its  property;  that  after  the  purchase  the 
Lincoln  Traction  Company  was  made  a  party  defendant 
to  said  action,  and  that  the  city,  by  a  substituted  petition 
filed  therein,  alleged  that  the  defendant  had  acquired  no 
franchise  to  construct  and  operate  a  street  railway  on  any 
streets  of  the  city  of  Lincoln;  that  it  had  acquired  no  right 
by  its  pretended  purchase  under  the  decree  of  the  United 
States  circuit  court;  and  that  it  was  wrongfully  and  un- 
lawfully occupying  the  streets  of  the  city  and  obstructing 
travel  thereon ;  that  the  defendant  answered  to  the  merits 
in  said  action ;  that  the  issue  raised  was  submitted  to  the 
court,  which  on  March  12, 1902,  gave  judgment  in  favor  of 
the  defendant  and  against  the  city  of  Lincoln,  and  ad- 
judged that  the  defendant  had  a  valid  franchise  to  operate 
a  strcH^t  railway  in  the  streets  of  the  city  and  was  lawfully 
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occupying  the  streets  under  such  franchise,  and  this  judg- 
ment is  pleaded  in  bar  of  this  action.  A  subsequent  action 
brought  against  the  defendant  by  the  city  of  Lincoln  to 
oust  it  from  its  occupancy  of  the  streets  of  the  city,  and  in 
which  judgment  was  given  for  the  di^fendant,  is  also 
pleaded  in  bar  of  this  action.  The  trial  resulted  in  a  judg- 
ment for  the  defendant,  and  the  relator  has  brought  this 
appeal. 

The  foregoing  extended  statement  of  facts  and  of  the 
issues  made  by  the  pleadings  seemed  necessary  to  an 
understanding  of  our  views  of  the  rights  of  the  respective 
parties.  It  will  be  noticed  from  the  provisions  of  our  con- 
stitution  and  the  several  statutes  relating  to  street  rail- 
ways set  forth  in  the  above  statement  that  two  things  are 
essential  to  the  legal  maintenance  and  operation  of  a 
street  railway  in  any  city  of  this  state:  First,  a  corporate 
organization  whereby  a  franchise  to  operate  a  street  rail- 
way is  obtained ;  and,  second,  the  consent  of  a  majority  of 
the  electors  of  the  city  to  the  occupation  of  the  streets 
with  the  necessary  tracks  and  equipment  for  the  operation 
of  the  road.  The  first  requisite  can  be  obtained  only  from 
the  state  by  organization  under  the  general  incorporation 
law  provided  for  those  wishing  such  a  franchise,  the  char- 
ter reciting,  among  other  things,  the  termini  of  the  pro- 
posed railway,  and  naming  the  route  and  street  or  streets 
through  which  it  is  proposed  to  construct  and  operate  the 
same;  and,  second,  the  consent  of  the  electors  of  the  city 
to  the  use  of  the  streets  named,  which  consent,  must  be 
given  at  an  election  held  in  the  usual  manner  after  ten 
days'  notice.  This  consent  of  the  electors,  when  legally 
given  to  a  legal  proposition  submitted  to  them,  constitutes, 
in  our  view,  the  grant  of  a  right  of  way  on  and  over  tlu* 
streets  named  in  the  articles  of  incorporation  and  in  the 
notice  for  the  election,  and  confers  upon  the  railway  com- 
pany an  easement  in  the  street  which  is  irrevocable  after 
the  company  has,  within  a  reasonable  time,  acted  upon 
the  permission  given  and  constructed  its  lines  of  road. 

It  is  insisted  by  the  relator,  and  strenuously  urged  in 
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a  brief  filed  by  the  city  attorney,  who  was  allowed  to  ap- 
pear in  the  interests  of  the  citizens  of  Lincoln,  that  the 
several  propositions  submitted  on  behalf  of  the  several 
railway  companies  to  occupy  all  the  streets  of  the  city  with 
their  tracks  was  not  such  a  proposition  as  the  constitution 
and  statutes  contemplate,  and  that  the  consent  given 
was  therefore  void.  Our  views  upon  this  question  cannot 
be  better  expressed  than  in  the  words  of  Judge  Lurton, 
found  in  Mayor  v.  Africa,  77  Fed.  501,  where  permission 
to  enter  upon  the  streets  of  the  city  had  first  to  be  ob- 
tained from  the  city  council,  and  where  the  ordinance 
manifesting  the  consent  of  the  council  covered  all  or 
nearly  all  the  streets  of  the  city.  The  Judge  said:  "To 
say  that  the  whole  of  the  grant  constitutes  a  route  or  sys- 
tem is  absurd.  The  grant  covers  every  street,  and,  if  oc- 
cupied, would  result  in  a  railroad  upon  the  four  sides  of 
every  city  square.  The  city  would  be  covered  by  a  line  of 
railroad  having  the  system  of  a  checkerboard,  regardless 
of  the  public  interest,  and  in  defiance  of  the  public  neces- 
sity. No  community  would  for  a  moment  tolerate  such 
an  unnecessary  and  harmful  obstruction  of  its  streets,  and 
no  company  could  possibly  contemplate  such  a  multiplica- 
tion of  parallel  lines,  crossed  at  right  angles  at  each  cross 
street  by  another  series  of  like  parallel  lines.  The  clear 
purpose  of  this  ordinance  was  to  enable  the  grantee  to 
elect  from  time  to  time  what  streets  it  would  occupy,  and 
what  new  lines,  or  extensions  of  old  ones,  its  interests 
as  a  private  corporation  would  justify.  To  delegate  this 
power  to  a  street  railroad  company  is  wholly  inadmissible, 
violates  every  principle  of  public  policy,  and  has  no  sanc- 
tion in  law.  The  provisions  of  the  statute  which  we 
have  heretofore  cited,  providing  that  'no  one  of  the  streets 
of  said  city  shall  be  used  by  said  company  ♦  ♦  ♦  until 
the  consent  of  the  city  authorities  has  been  first  obtained 
and  an  ordinance  shall  have  been  passed  prescribing  the 
tcTms  on  which  the  same  may  be  done,'  is  a  clear  implica- 
tion that  the  city  authorities  shall  know  what  streets  the 
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proposed  railroad  is  to  occupy,  and  intelligently  determine 
whether  the  public  interests  will  thereby  be  subserved." 

In  the  absence  of  a  constitutional  provision  the  control 
of  the  streets  and  public  highways  of  the  state  is  vested 
in  the  legislature,  which  nuiy  delegate  to  the  municipal 
authorities  therein  the  power  of  such  control  and  regula- 
tion. This  control  is  to  be  exercised  in  the  public  interest, 
and  our  people  were  so  jealous  of  this  right  they  made  it 
a  provision  of  the  (constitution  that  neither  the  legislature 
nor  the  municipal  authorities  should  have  authority  to 
grant  a  right  of  way  for  street  railways  in  any  city  or 
incorporated  town.  They  reserve  to  the  people  of  each 
municipality  the  authority  to  say  upon  what  streets  a 
street  railway  might  be  constructed,  and  this  consent  was 
to  be  given  at  an  election  in  which  the  proposition  was  to 
be  submitted.  Of  necessity  this  means  that  a  specific  grant 
is  to  be  asked  for,  that  a  specific  route  must  be  designated, 
that  a  blanket  grant  to  occupy  any  or  all  of  the  streets  of 
the  city  was  never  intended  or  contemplated,  for  this 
would  be  granting  to  a  private  corporation  the  right  to 
choose  its  own  route,  and  to  lav  its  track  in  anv  street  of 
the  city  as  its  interest  might  dictate,  thus  veMing  it  with 
the  very  power  which  the  people  have  denied  to  the  legis- 
lature and  the  municipal  authorities.  It  requires  no 
argument  to  show  that  a  blanket  grant  of  this  kind  con- 
ferred upon  a  private  corporation  to  exercise  its  own  dis- 
cretion in  the  choice  of  routes  would  be  exercised  in  its 
own  interest,  regardless  of  the  public  welfare.  The  occu- 
pation of  the  public  streets  of  the  city  by  railway  lines 
is  a  matter  of  public  interest  to  be  exercised  for  the  public 
benefit,  and  is  a  matter  that  cannot  be  delegated  to  a 
private  corporation  to  be  used  at  its  discretion,  as  ad- 
vantage or  injury  to  its  ow^n  interest  may  require.  The 
most  that  can  be  claimed  from  the  permission  obtained 
from  the  electors  of  the  city  of  Lincoln  by  the  several 
street  railway  companies  is  the  right  to  enter  upon  such 
streets  of  the  city,  within  a  reasonable  time  after  such 
permission  was  granted,  as  they  thought  best  to  occupy 
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with  their  lines  of  road.  So  far  as  these  lines  have  been 
(constructed  we  think  the  defendant  may  claim  an  easement 
over  the  streets  occupied,  but  the  blanket  license  under 
which  the  defendant  claims  the  right  to  extend  its  lines 
or  to  go  upon  other  streets  must  be  denied. 

As  to  the  constructed  lines,  it  would  be  manifestly  un- 
just, not  only  to  the  defendant,  but  to  the  holders  of  its 
securities,  to  now  oust  it  of  rights  and  privileges  which  it 
and  tliose  through  whom  it  takes  title  have  been  claiming 
and  exercising  for  years  with  knowledge  and  acquiescence 
on  the  part  of  the  state.  The  state,  like  individuals,  may 
be  estopped  by  its  act,  coftduct,  silence  and  acquiescence. 
State  V.  Flint  d  P.  M.  R.  Co.,  89  Mich.  481.  In  State  v. 
School  District,  85  Minn.  230,  it  is  said :  "In  cases  where 
the  right  of  a  corporation  to  assert  its  corporate  existence 
has  been  questioned  because  of  some  defect  or  irregularity 
in  the  proceedings  for  organization,  it  has  frequently  been 
held  that  the  doctrine  of  estoppel  is  applicable,  where  there 
have  been  acts  on  the  part  of  the  state  which  in  terms 
amount  to  a  waiver.  The  conduct  of  a  state  may  be  such 
as  to  constitute  a  declaration  that  a  forfeiture  of  corporate 
rights  will  not  be  insisted  upon,  and  that  the  right  to 
declare  such  forfeiture  is  waived.  The  authorities  upon 
this  are  abundant."  Cooley,  in  his  work  on  (Constitutional 
Limitations  (5th  ed.),  311,  after  stating  the  well-known 
rule  that  the  corporate  existence  of  a  municipal  corpora- 
tion cannot  be  questioned  by  a  private  individual,  and  that 
the  state  only  can  raise  that  question  by  quo  tcarranto  or 
other  direct  proceedings,  proceeds  to  say :  "The  state  itself 
may  justly  be  precluded,  on  the  principle  of  estoppel,  from 
raising  such  an  objection,  where  there  has  been  long 
acquiescence  and  recognition."  It  is  a  significant  fact 
that,  even  after  commencing  the  action,  the  state  for  eight 
years  made  no  effort  to  bring  it  to  a  trial  and  allowed  it 
to  slumber  upon  the  docket.  In  this  condition  of  affairs 
it  seems  unconscionable  to  ask  us  to  deny  the  defendant 
the  riglit  to  operate  its  constructed  lines,  and  as  a  conse- 
quence compel  it  to  sell  its  property  for  what  it  may 
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brinjc,  or,  if  no  sale  can  be  effected,  to  make  a  scrap  pile 
of  its  personal  effects. 

What  we  have  said  in  relation  to  a  blanket  license  to 
enter  upon  the  streets  of  Lincoln  arises  from  the  fact  that 
the  charter  of  the  companies  mentioned  did  not  attempt 
to  fix  termini  covering  all  the  strcn^ts  of  the  city,  and  the 
electors  had  no  notice  of  the  termini  of  the  different  lines 
of  road  when  the  several  elections  were  held.  We  are  not 
attempting  to  determine  the  rights  of  a  company  under 
conditions  different  from  what  here  appears.  If  the  arti- 
cles of  in(!orporation  of  these  several  companies  had  fixed 
a  terminus  at  the  end  of  each  street,  and  the  notice  of 
election  had  set  forth  such  termini  so  that  the  voters 
understood  that  they  were  extending  to  the  company  th(» 
privilege  of  building  along  each  street  from  one  end  to 
the  other,  it  might  be  that  a  different  rule  would  prevail. 
We  are  not  now  called  on  to  pa^ss  upon  the  effect  of  such 
a  franchise,  and  our  decision  rests  Avholly  upon  what  ap 
pears  in  the  record.  We  are  induced  to  make  these  remarks 
because  in  Muyor  v.  Africa,  supra,  the  court  of  appeals 
affirmed  the  right  of  the  railway  company  to  construct  and 
ope  rate  its  road  upon  the  streets  and  between  the  termini 
which  were  specifically  set  forth  in  the  ordinance  passed  by 
the  city  council.  In  the  opinion  it  is  said:  "Without  ex- 
pressing any  opinion  upon  the  other  objections  urged  by 
counsel  for  appellants,  we  are  content  to  reverse  the  decree* 
of  the  lower  court  upon  the  ground  that  the  ordinance  of 
1876  was  not  a  valid  or  effectual  consent  to  the  occupation 
of  any  stre(»t  oiher  than  those  rmhraccd  6;/  the  route  he- 
ginning  at  the  intersection  of  Main  and  Gay  streets  and 
terminating  at  the  junction  of  Broad  and  Jackson,  The 
termini  and  general  course  of  that  route  are  specifically 
described,  and  the  requirement  of  the  tenth  section  of  the 
ordinance,  that  the  track  upon  those  streets  shall  be  laid 
within  a  given  time,  is  an  effectual  recognition  of  that  lino 
as  a  route  specifically  consented  to  by  the  municipality." 

The  state  insists  that  the  Lincoln  Traction  C^ompany  has 
no  corporate  capacity  \o  own  or  operate  a  line  of  street 


348  NERRASKA  EEPORTS.  [Vol.  80 


State  V.  Lined u  Street  R.  Co. 


railway  because  its  charter  does  not  describe  the  termini 
of  its  lines  or  the  streets  in  the  city  over  which  its  road 
is  to  be  operated,  and,  further,  because  its  charter  does 
not  conform  to  the  statute  in  providing  for  the  construc- 
tion as  well  as  the  operation  of  a  street  railway.  We 
think  the  information  filed  by  the  state  concludes  it  upon 
this  question.  Where  it  is  sought  to  question  the  cor- 
porate existence  of  an  alleged  corporation — that  is,  where 
the  franchise  to  he  a  corporation  is  intended  to  be  drawn 
in  question,  the  proceeding  must  be  against  the  individuals 
who  usurp  such  franchise.  Where  the  information  is  filed 
ngainst  a  defendant  by  its  (corporate  name,  charging  a 
usurpation  of  corporate  frandiises,  and  process  has  issued 
and  been  served  accordingly,  and  the  defendant  has  ap- 
peared and  pleaded  in  a'  corporate  capacity,  setting  up  its 
charter,  it  is  not  competent  for  the  state  to  deny  the  cor- 
])orate  existence  of  the  defendant.  In  People  v.  Rensselaer 
c€  S.  R.  Co,,  15  Wend.  (N.  Y.)  113,  it  was'  held  that  an 
information  in  the  nature  of  a  quo  warranto^  filed  under 
the  revised  statutes  of  the  state  of  New  York  against  a 
corporation  by  a  corporate  name,  admits  the  existence  of 
the  corporation  or  that  it  once  had  a  legal  existence.  And 
in  State  v.  Cincinnati  Gas  Light  &  Coke  Co.,  18  Ohio  St, 
262,  286,  it  is  said:  "We  are  aware  of  no  case  in  this 
country,  in  which  a  body,  sued  as  a  corporation,  has  been 
ousted  of  the  franchise  to  be  a  corporation,  on  the  ground 
that  it  never  had  a  legal  corporate  existence."  Where  a 
corporation  is  exercising  powers  or  privileges  in  excess  of 
its  charter,  then  it  may  be  proceeded  against  as  a  corpora- 
tion, and  the  court  will  oust  it  of  the  franchises  which  it 
is  usurping  in  violation  of  its  charter.  But  where,  as  here, 
it  is  claimed  that  it  has  no  existence  as  a  corporate  body 
because  not  organized  in  accordance  with  our  statute,  the 
case  must  proceed  against  the  individuals  who  are  usurp- 
ing corporate  rights. 

Tfelating  to  the  claim  of  the  defendant  that  its  right  to 
construct  and  operate  a  street  railway  in  the  city  of  Lin- 
coln is  res  judicata,  it  may  he  conceded  that  this  is  the  case 
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SO  far  as  its  lines  were  ooinpleted  and  in  operation  when 

the  decrees  relied  on  were  entered.    There  were  two  suits 

in  the  district  court  for  Lancaster  county  in  which  it  is 

claimed  the  question  was  raised  by  the  city  of  Lincoln. 

One  was  an  action  to  enjoin  the  Lincoln  Traction  Company 

fi-om  constructing  or  operating  a  stre(»t  railway,  on  the 

gnmnd  that  it  was  unlawfully  and  wrongfully  occupyiu*; 

the  strec^ts  of  the  city.    The  other  was  an  action  to  enforce* 

certain  paving  assessments  levied  against  the  property  of 

the   Lincoln   Street    Railway   Company   and   constituent 

companies,  in  which  the  validity  of  the  mortgages  given 

by  that  company  was  attacked,  as  was  also  the  title  of  the 

Lincoln  Traction  Company  derived  through  a  foreclosure 

of  these  mortgages.     If  we  concede  that  the  city  repre 

sented  the  state  in  these  actions,  which  is  not  at  all  clear 

still  the  judgments  entered  would  operate  as  an  estoppe' 

only  to  the  extent  that  the  city,  by  its  plea,  questioned  tli< 

right  of  the  railway  company  to  the  use  of  its  streets.    As 

we  understand  the  record,  the  question  put  in  issue  Ip 

the  suit  first  mentioned  was  the  right  of  the  Lim^oln  Traf 
tion  Company  to  occupy  the  streets  of  the  city  with  th< 

lines  then  in  operation,  and  its  right  to  extend  these  lines 

and  to  take  possession  of  other  streets  was  not  in  questioti 

and  was  not  covered  by  the  decree  entered.    The  petition 

in  that  case  does  not  charge  that  the  Lincoln  Traction 

Comi)any  claimed  any  right  in  any  of  the  streets  of  the 

city  not  then  occupied  by  its  railway,  and  the  only  fact 

alleged  in  support  of  the  claim  that  the  company  was  a 

trespasser  upon  the  streets  occupied  by  its  lines  rests  in 

an  allegation  that  def(»ndant's  only  right  to  occupy  those 

streets  arose  from  a  transfer  to  it  of  the  property  and 

fraicbises  of  the  Lincoln   Street  Railway  Company,   to 

whom  it  was  then  conceded  the  people*  had  extended  tb(» 

right  to  construct  a  street  railway,  the  claim  of  the  city 

being  that  such  license  or  privilege  Avas  personal  to  the 

Lincoln  Street  Railway  Company,  and  that  it  could  not 

be  conveyed  or  transferred  to  another  company.     It   is 

true  that  in  the  prayer  for  relief  the  court  is  asked  to 
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enjoin  the  Lincoln  Traction  Company  from  occupying  the 
streets  of  the  city  for  the  construction,  operation  or  main- 
tenance of  any  line  of  street  railway ;  but  nowhere  in  the 
charging  part  of  the  petition  is  it  allegerl  that  the,  Lincoln 
Traction  Company  is  constructing,  or  claims  the  right  to 
construct,  additional  lines  of  road  from  those  then  in 
(operation;  and  the  question  of  its  right  to  occupy  any 
street  upon  which  a  line  was  not  then  constructed  wa»s 
not  made  an  issue  in  the  case.  The  estoppel  could  not 
operate  beyond  the  issue  made  and  the  question  tried,  and 
(hat  question  was  whether  the  Lincoln  Traction  Company 
was  obstructing  the  streets  of  the  city  and  whether  the 
lines  then  in  operation  were  a  nuisance  because  of  a  want 
of  authority  on  the  part  of  the  Lincoln  Traction  Company 
to  maintain  and  operate  the  same.  We  cannot  discover 
that  the  right  of  the  Lincoln  Traction  Company  to  extend 
its  lines  or  to  occupy  additional  streets  was  in  question  in 
the  second  case  above  referred  to,  and,  as  we  now  recog- 
nize the  right  of  the  company  to  own  and  operate  its  lines, 
so  far  as  completed,  a  further  discussion  of  these  cases  is 
not  called  for.  The  federal  court,  in  the  foreclosure  pro- 
c(»edings  above  referred  to,  was  not  called  upon,  and  did 
not  in  fact,  pass  upon  the  extent  of  the  franchise  of  the 
Lincoln  Street  Railway  Company,  which  was  sold  as  a 
part  of  the  mortgage  security,  nor  was  the  question  of  the 
validity  of  itg  claim  to  occupy  the  streets  of  the  city  one 
which  was  then  litigated.  These  questions  are  still  pend- 
ing for  the  decision  of  the  courts,  and  w^e  are  not  concluded 
thereon  by  any  judgment  lieretofore  entered. 

Defendant  further  complains  of  the  action  of  the  trial 
court  in  allowing  an  amended  petition  to  be  filed  raising 
the  issue  of  the  right  of  the  Lincoln  Traction  Company  to 
occupy  any  of  the  streets  of  the  city.  It  is  said  that  the 
original  petition  charged  the  company  only  with  a  failure 
to  perform  its  duties  and  obligations  as  a  corporation; 
that  the  suit  was  instituted  and  the  case  tried  on  the 
theory  that  a  grant  was  mad(*  to  the  Lincoln  Street  Rail- 
way Company  by  reason  of  which  it  assumed  certain  obli- 
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gations  to  the  public  which  it  had  failed  to  perform,  and 
that  the  case  was  tried  and  determined  upon  that  theory. 
It  is  earnestly  insisted  that  this  court,  instead  of  passing 
upon  the  questions  presented  by  the  record,  should  confine 
its  examination  to  a  review  of  the  case  on  the  theory  on 
which  it  is  said  it  was  tried  and  determined  in  tlie  district 
court.  It  may  be  that  the  trial  court,  even  und(»r  our 
liberal  statute  relating  to  the  amendment  of  pleadings,  was 
m  error  in  allowing  the  amended  information  to  be  fil(»d ; 
but,  however  that  may  be,  the  question  of  the  right  of  tlio 
defendant  companies  to  occupy  the  streets  of  the  city  of 
Lincoln  and  to  exercise  their  own  discretion  in  selecting 
the  route  upon  which  they  will  construct  additional  lines 
of  road  is  fairly  raised  by  the  pleadings,  and  this  question 
has  been  thoroughly  argued  by  the  attorneys  of  the  re- 
spective parties.  In  a  case  of  such  great  public  importance 
we  do  not  think  the  state  should  be  concluded  bv  our 
strict  adherence  to  the  theory  upon  which  the  district 
court  may  have  tried  the  case.  No  claim  is  made  that  the 
record  does  not  contain  all  the  material  evidence  whi(*h 
could  be  offered  in  support  of  the  rights  of  the  defendant 
company  to  own  and  operate  the  line  of  road  in  its  pos- 
session or  to  further  extend  its  lines.  If  it  be  concc^ded 
that  the  trial  court  did  not  proceed  upon  the  same  theory 
upon  which  the  case  has  been  presented  to  this  court,  we 
fail  to  see  where  a  different  case  could  be  made  for  the 
defendants.  In  this  condition  of  the  case  an  aflSrmance 
of  the  decree  would  be  a  great  injustice  to  the  public,  and 
remanding  it  for  another  trial  could  benefit  neither  of  the 
parties. 

There  are  other  questions  discussed  in  the  briefs  of  coun- 
sel which  we  regard  as  unimportant  in  determining  the 
rights  of  the  parties.  For  the  benefit  of  counsel  we  will 
say  that  they  have  all  been  considered,  but  their  considera- 
tion has  not  in  anywise  changed  our  views  as  above  set 
forth.  Our  conclusion  is  that  the  Lincoln  Traction  Com- 
pany is  the  owner  of  the  constructed  lines  of  street  railway 
of  which  it  is  now  in.  possession,  and  that  it  has  right  and 
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authority  to  maintain  and  operate  the  same,  that  its  pur- 
chase of  the  lines  formerly  owned  by  the  Lincoln  Street 
Railway  Company  does  not  invest  it  with  right  or  power 
to  extend  its  lines,  or  to  take  possession  of  streets,  or  parts 
of  streets,  not  now  occupied  by  its  completed  lines,  and 
that  such  extensions  cannot  be  made,  except  by  proceedinj^ 
as  required  by  law  to  obtain  an  additional  franchise  for 
that  purpose  and  the  consent  of  the  electors  of  the  city  to 
such  extensions  as  it  mav  desire  to  make  and  such  new 
lines  as  it  may  propose  to  construct. 

We  recommend,  therefore,  that  the  cause  be  remanded 
to  the  district  court,  w-ith  directions  to  modify  its  decree 
in  conformity  with  the  views  expressed  in  this  opinion. 

Epperson  and  Goon,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoinj; 

opinion,  the  cause  is  remanded  to  the  district  court,  with 

dire(*tions  to  modify  its  de(*ree  in  conformity  with   the 

views  expressed  above. 

Rkveused 

The  following  opinion  on  motion  to  modify  former  opin- 
ion was  filed  November  6,  1908.    Motion  overruled: 

New  Trial:  Practice  in  Sipreme  Court.  Rule  7  of  this  court  aUowing 
40  days  from  the  filing  of  the  opinion  or  rendition  of  the  judg- 
ment iTi  the  case  within  which  to  file  a  motion  for  rehearing 
supersedes  the  general  rule  as  to  judgments  becoming  final  ai 
the  expiration  of  the  term  at  which  they  are  rendered.  This 
applies  only  to  judgments  and  opinions  by  the  court  in  its  ap- 
pellate jurisdiction.  In  the  exercise  of  its  original  jurisdiction 
the  provisions  of  section  602  et  seq.  of  the  code  apply. 

Per  Curiam. 

Since  the  filing  of  the  opinion  in  this  case  on  December 
18,  1007,  a  number  of  motions  have  been  filed.  The  ques- 
tions rais(Hl  tliereby  we  think  are  of  sufficient  moment  to 
require  n  written  opinion  in  their  determination. 

The  term  at  wiiich  the  opinion  was  rendered  adjourned 
fiinv  (lie  uj)on  the  19th  day  of  December,  1907.     Upon  the 
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27tli  (lay  of  January,  1908,  and  within  the  40  days  allowed 
by  rule  7  of  this  court  for  the  filing  of  a  motion  for  rehear- 
ing, the  Lincoln  Traction  Company,  appellee,  filed  a  motion 
praying  for  a  modification  of  the  opinion  and  judgment  of 
the  court.  This  motion  was  accompanied  by  a  printed 
brief  in  support  thereof.  On  June  4,  1908,  a  paper  was 
filed  by  appellee  purporting  to  dismiss  and  withdraw  its 
motion  to  modify  the  opinion  and  judgment.  On  June  8, 
1908,  a  motion  to  modify  the  opinion  was  filed  by  the 
relator  and  appellant,  alleging  that  the  opinion  is  indefi- 
nite and  uncertain  as  to  the  extent  and  duration  of  the 
appellee's  rights  on  the  streets  of  the  city,  and  asking  that 
the  opinion  be  modified  so  a.s  to  limit  and  define  such 
rights,  and  that  the  cause  be  ordered  reargued  upon  this 
question.  On  June  20,  1908,  the  appellee  filed  objections 
to  the  considei^ation  of  tlie  appeUant's  motion  to  modify 
the  opinion,  on  the  grounds  that  th(*  court  had  lost  juris- 
diction because  the  motion  was  not  filed  at  the  September, 
1907,  term  in  which  judgment  was  rendered;  that  it  was 
not  filed  within  the  40  days  allowed  by  rule  7  of  this  court 
for  the  filing  of  motions  for  rehearing;  that  the  vacation 
or  modification  asked  is  within  the  prohibition  of  the 
fourteenth  amenxlment  to  the  constitution  of  the  United 
States;  and  that,  since  the  adj(mrnment  of  the  term  at 
which  the  judgment  was  rendered,  investments  had  been 
made  in  the  stocks  and  bonds  of  the  appellee  on  the  faith 
that  the  judgment  was  final.  Briefs  were  filed  by  the  re- 
spective parties  in  support  of  their  respective  contentions. 
All  of  these  filings  were  made  during  tlie  January,  1908, 
term  of  court,  which  adjourned  while  the  motions  wen- 
pending.  At  this,  the  September,  1908,  term,  the  appellee 
filed  a  motion  to  strike  the  motion  of  relator  and  appellant 
to  modify  the  opinion  and  judgment  from  the  files  for  the 
foregoing  reasons,  and  for  the  further  reason  that  "the 
issue  sought  to  be  raised  by  the  motion,  to  wit,  the  dura- 
tion of  the  franchise  of  appellee  is  not  within  the  pleadings, 
and  the  court  has  no  power  to  adjudicate  and  determine 
26 
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the  same."  We  can  scarcely  credit  that  the  appellee  means 
to  be  taken  seriously  as  to  the  first  two  reasons  which  it 
gives  for  its  contention  that  we  are  without  jurisdiction 
to  consider  the  motion  of  the  appellant  to  modify  the 
opinion  and  judgment.  From  the  first  institution  of  this 
court  it  has  been  the  practice  to  allow  motions  for  rehear- 
ing to  be  filed  within  40  days  from  the  filing  of  the  opinion 
or  judgment  in  a  case,  without  reference  to  w^hether  or  not 
the  term  had  expired  at  which  the  opinion  was  handed 
down,  except  in  cases  brought  under  the  original  jurisdic- 
tion of  this  court,  where,  as  we  held  in  State  v.  State  Jour- 
nal Company^  77  Neb.  771,  by  virtue  of  the  statute,  the 
same  rules  apply  with  regard  to  opening  judgments  after 
the  term  has  expired  as  in  the  district  courts  of  the  state. 
Counsel  for  appellee  have  themselves  adopted  this  con- 
struction of  the  law,  and  acted  upon  it  in  this  case,  by  fil- 
ing a  motion  for  the  modification  of  the  judgment,  accom- 
panied by  a  printed  brief,  after  the  term  had  expired  at 
which  the  opinion  was  handed  down.  It  is  true  that  the 
practice  of  some  appellate  courts  is  to  hold  that  judg- 
ments in  appealed  cases  become  final  at  the  close  of  the 
term  at  which  they  are  rendered,  but  this  has  never  been 
the  practice  in  this  court.  Such  a  ruling  may  often  result 
in  great  injustice,  since  it  is  quite  a  frequent  occurrence 
that  a  large  number  of  opinions  are  handed  down  on  or 
about  the  last  day  of  the  term,  when  it  would  be  impossible 
to  prepare  or  file  motions  for  rehearing.  This  very  cas<» 
furnishes  such  an  instance,  since  the  opinion  came  down 
on  the  evening  of  the  day  before  the  final  adjournment  of 
the  term.  The  provisions  of  rule  7  allowing  40  days  to 
present  a  motion  for  rehearing  suspends  or  supersedes  the 
general  rule  as  to  judgments  becoming  final  at  the  close 
of  the  term,  and  the  provisions  of  the  statute  referred  to 
are  not  applicable,  except  in  cases  brought  under  the 
original  jurisdiction  of  the  court.  As  said  in  Elliott. 
Appellate  Procedure,  sec.  551 :  "This  conclusion  rests  upon 
the  familiar  principle  that,  where  a  motion  or  |>etition  is 
filed  which  keeps  the  case  open,  the  judgment  is  not  a 
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final  one.'^  Until  an  order  is  entered  disposing  of  the 
motion  for  rehearing  or  modification  the  case  is  not  finally 
disposed  of.  We  held  in  Horton  v.  State,  63  Neb.  34,  that 
this  court  does  not  lose  jurisdiction  in  appellate  proceed- 
ings until  after  the  mandate  has  been  sent  to  the  district 
court  and  action  taken  thereon,  following  People  v.  Vil- 
lage of  Nelliston,  79  N.  Y.  638,  and  we  adhere  to  this  view. 
We  are  inclined  to  agree  with  the  appellee's  contention 
that  the  modification  sought  by  the  appellant  is  not  within 
the  issues  raised  by  the  pleadings.  To  quote  from  the  ap- 
pellee's brief:  "The  sole  issue  tendered  by  the  pleadings  is 
that  the  appellees  have  no  franchise  aad  are  unlawfully 
occupying  the  streets.  This  is  the  gist  of  the  action,  and 
on  this  issue  the  judgment  is  conclusive.  Obviously  these 
pleadings  do  not  tender  the  issue  that  the  company  is  now 
lawfully  occupying  the  street,  but  that  at  some  time  in  the 
future,  either  an  indefinite  period,  or  a  reasonable  tinus 
the  right  of  occupancy  will  terminate."  It  was  not  the 
intention  of  the  court  to  decide  questions  not  within  the 
issues  presented  by  the  pleadings.  We  are  inclined  to 
think  that  counsel  for  both  appellant  and  appellee  have 
read  more  in  the  opinion  than  was  Avritten  by  the  court, 
and  have  extended  its  meaning  by  implication  to  an  extent 
unwarranted  by  its  language.  The  gist  of  the  opinion, 
ante,  p.  333,  is  contained  in  the  concluding  sentence,  whicli 
is  as  follows :  "Our  conclusion  is  that  the  Lincoln  Traction 
Company  is  the  owner  of  the  constructed  lines  of  street 
railway  of  which  it  is  now  in  possession,  and  that  it  has 
right  and  authority  to  maintain  and  operate  the  same; 
that  its  purchase  of  the  lines  formerly  owned  by  the  Lin- 
coln Street  Railway  Company  does  not  invest  it  with  right 
or  power  to  extend  its  lines,  or  to  take  possession  of  streets, 
or  parts  of  streets,  not  now  occupied  by  its  completed 
lines,  and  that  such  extensions  cannot  be  made,  except  by 
proceeding  as  required  by  law  to  obtain  an  additional 
franchise  for  that  purpose  and  the  consent  of  the  electors 
of  the  city  to  such  extensions  as  it  desires  to  make  and 
such  new  lines  as  it  may  propose  to  construct." 
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The  action  is  quo  warranto^  and  tlie  questions  whether 
or  not,  if  the  law  so  authorizes,  the  city  may  or  may  not 
by  proper  pix)ceedings,  recognizing  and  protecting  or  in- 
demnifying the  traction  company  for  all  its  rights  of  prop- 
erty and  equitable  rights  recognizcnl  by  the  opinion,  seek 
to  revoke  the  license  by  estoppel  held  by  it,  or  as  to  the 
extent  or  duration  of  the  equitable  right  of  the  railway 
company  in  the  streets,  are  not  within  the  issues  in  the 
case,  were  not  considered  by  the  court,  and  it  would  be 
manifestly  improper,  as  contended  by  the  appellee,  for  the 
court  to  express  any  opinion  at  this  time  upon  these  im- 
portant questions.  The  state  sought  an  ouster  without 
regard  to  any  equitable  property  rights  of  the  appellee, 
and  the  court  refused  to  allow  such  spoliation. 

In  this  connection  we  think  it  well  to  sav  that  there  was 
no  intention  on  the  part  of  the  court,  by  any  language  in 
the  opinion,  to  depart  from  the  principle  announced  in 
TAncoln  Street  R.  Go.  v.  City  of  Lincoln,  61  Neb.  109,  and 
VAty  of  Lincoln  v.  Lincoln  Street  R.  Co.,  67  Neb.  469,  and 
in  State  v.  Frost,  7S  Neb.  325,  that,  even  if  the  ordinance 
submitting  the  questions  to  the  voters  had  been  valid  and 
the  consent  of  the  electors  had  been  obtained  under  the 
same,  the  street  railway  company  would  then  have  "derived 
no  other  or  greater  right  than  the  privil^e,  license  or  per- 
mission to  enter  upon  the  streets  for  such  purpose."  Ob- 
viously no  greater  rights  could  be  obtained  by  virtue  of  the 
laches  of  the  city  authorities  than  could  have  been  had  if 
the  railway  company  was  in  possession  of  the  streets  under 
the  provisions  of  a  valid  ordinance  and  the  consent  of  the 
electors  obtained  thereunder. 

The  motion  of  the  appellant  to  modify  the  opinion  and 
judgment  is 

OvBRauiiEa>. 
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State,  ex  ubl.  James  L.  Caldwell,  appellant,  v. 
Citizens  Street  Railway  Company,  appellee. 

Pir^n  Decembee  18,  1907.    No.  15,256. 

1.  Street  Railways:  Use  of  Streets.  Where  the  electors  of  a  city  are 
invested  with  the  power  of  extending  to  a  street  car  company 
the  right  or  privilege  of  entering  on  the  streets  of  the  city,  an 
irregular  exercise  of  such  power  will  not,  under  all  circumstances, 
be  held  void.  Where  the  company,  under  the  belief  that  It  is 
authorized  so  to  do  under  the  vote  of  the  electors,  expends  money 
in  the  cotistruction  of  its  line,  considerations  of  public  policy 
may  require  the  court  to  protect  it  in  the  possession  and  use 
of  its  road  so  far  as  constructed  and  in  operation,  when  its  right 
to  the  use  of  the  streets  of  the  city  is  brought  in  question. 

2. : :   License:   Assignment.     The  right  of  a  street  car 

company  to  occupy  the  streets  of  a  city  with  a  line  of  street 
railway,  granted  by  a  vote  of  the  electors,  is,  if  nothing  more, 
a  license  coupled  with  an  interest,  and  such  license  is 
transferable. 

8.  Cities:  Sale  of  Property.  A  city  of  the  class  of  the  city  of  Lincoln 
may  sell  property  acquired  at  a  tax  sale  without  first  obtaining 
the  approval  of  the  electors  of  the  city. 

Appeal  from  the  district  court  for  Lancaster  countv: 
Edward  P.  Holmes,  Judge.    Reversed  with  directions, 

Flanshurg  &  Williams  and  J,  M.  Stewart ^  for  appellant 

Hall,  Woods  d  Pound  and  Hainer  &  8mith,  contra. 

DUFFIB,  0. 

From  the  information  filed  by  the  state  in  this  case  the 
following  facts  appear:  Three  street  railway  companies, 
known  as  the  "Capitol  Heights  Street  Railway  Company," 
the  "Lincoln  Rapid  Transit  Street  Railway  Company," 
and  the  "North  Lincoln  Street  Railway  Company,"  were 
duly  organized  under  the  laws  of  this  state,  and  in  the 
year  1887  ordinances  were  passed  by  the  city  council  of 
the  city  of  Lincoln  calling  elections  for  the  purpose  of 
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obUiining  tlie  consent  of  the  electors  of  the  city  to  the  con- 
struction of  lines  of  street  railway  in  and  over  the  streets 
of  said  city.  So  far  as  appears,  neither  the  ordinances 
passed  by  the  council  nor  the  notices  of  the  election  gave 
any  proposed  termini  of  the  lines  proposed  to  be  con- 
structed or  the  route  of  anv  of  said  linc^,  but  the  ordi- 
nances  and  the  notices  described  all  the  streets  of  the  city 
as  the  streets  upon  which  it  was  proposed  to  construct  the 
several  lines  of  street  railway.  At  the  several  elections 
held,  a  majority  vote  was  cast  in  favor  of  the  proposition 
submitt(Hl,  and  certificates  were  duly  issued  to  the  said 
companies  authorizing  them  to  proceed  and  construct  their 
several  lines.  The  Capitol  Heights  Street  Railway  Com- 
pany constructed  and  operated  a  line  on  Twelfth  street 
from  O  street  to  N,  from  Twelfth  to  Eighteenth  on  N,  from 
N  to  G  on  Eigliteenth,  on  G  from  Eighteenth  to  Twenty- 
First,  then  north  on  Twenty-First  to  Randolph,  and  east 
on  Randolph  to  Fortieth  street.  The  North  Lincoln  Street 
Railway  Company  constructed  and  operated  lines  from 
Tliirteenth  and  N  streets,  running  north  to  T,  west  on  T 
to  Eleventh,  north  on  Eleventh  to  Y,  east  on  Y  to  Twelfth, 
and  north  on  Twelfth  to  the  city  limits.  The  Capitol 
Heights  Street  Railway  Company,  some-  time  in  1892, 
amended  its  articles,  and  the  name  of  said  corporation  was 
changed  to  the  Home  Street  Railway  Company  and  wa.s 
thereafter  known  by  that  name.  After  the  building  and 
construction  of  the  above  mentioned  lines  bv  the  Lincoln 
Rapid  Transit  Railway  Company  and  the  North  Lincoln 
Street  Railway  Company,  the  Home  Street  Railway  Com- 
pany, about  the  year  1892,  purchased  the  physical  property 
and  right  of  way  of  said  two  companies,  and  by  said  pur- 
chase these  ix)ads  became  merged  in  the  Home  Street  Rail- 
way Company  of  Lin(*oln,  Nebraska,  These  lines  continued 
to  be  operated  by  the  Home  StrcH?t  Railway  Company  up 
to  the  year  1893,  and  during  that  time  a  large  amount  of 
general  and  special  taxes  were  assessed  against  the  prop- 
erty. In  October,  1893,  a  suit  was  brought  in  the  circuit 
court  of  the  United  States  for  the  district  of  Nebraska  by 
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the  Fidelity  Loan  &  Trust  Company  of  Sioux  City,  Iowa, 
and  a  receiver  was  appointed  to  take  charge  of  the  property 
of  the  company,  and  afterwards  the  city  of  Lincoln,  by 
leave  of  court,  intervened  in  said  action,  and  filed  a  cross- 
l)etition  setting  up  its  lien  for  taxes  upon  the  property  of 
file  defendant  company.  Such  proceedings  were  had  in 
that  case  that  in  May,  1899,  a  decree  was  entered  on  the 
cross-bill  filed  bv  the  citv,  in  which  it  was  found  that 
franchises  had  been  granted  to  the  Lincoln  Rapid  Transit 
Street  Railway  Company,  the  North  Lincoln  Street  Rail- 
way Company,  and  the  Capitol  Heights  Street  Railway 
Company,  and  that  about  eTuly  1,  1893,  the  defendant  the 
Home  Street  Railway  Company,  by  purchase  and  convey- 
ance, became  the  owner  of  all  the  properties,  rights  and 
franchises  of  said -above  named  companies;  that  the  taxes 
and  special  assessments  Avere  valid  liens  upon  all  the  prop- 
erty, rights  and  franchises  of  said  corporation ;  and  it  was 
ordered  that  said  Home  Street  Railway  Company  pay  or 
cause  to  be  paid  the  sum  of  $4(5,015.68,  the  amount  of  said 
taxes  with  interest  thereon,  within  20  days,  and  in  default 
of  such  payment  the  properties  and  rights  of  defendant 
the  Home  Street  Railway  Company  be  sold  to  satisfy  the 
dec^ree.  September  6,  1899,  the  property  was  sold  and 
bid  in  by  the  city  of  Lincoln  for  the  purpose  of  protecting 
its  lien.  The  sale  was  confirmed,  and  in  1906  a  second 
.sale  was  held,  and  the  franchise  of  said  Home  Street  Rail- 
way Company  was  sold  and  bid  in  by  the  defendant  the 
Citizens  Street  Railway  Company,  which  in  the  meantime, 
and  at  some  date  in  1906,  had  been  organized  for  the  pur- 
pose of  constructing,  maintaining  and  operating  a  street 
railway  in  the  city  of  Lincoln,  Nebraska.  Previous  to  the 
sale  last  mentioned  the  Citizens  Stret^t  Railway  Company 
had  purchased  from  the  city  of  Lincoln  the  physical  prop- 
erty purchased  by  the  city  under  the  decree  of  the  circuit 
court  of  the  United  States,  and  it  has  since  reconstructed 
the  lines  theretofore  operated  by  the  Home  Street  Railway 
Company,  and  now,  as  we  understand,  claims  the  right  to 
extend  its  lines  into  any  or  all  the  streets  of  the  city.    After 
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the  appointment  of  a  receiver  for  the  Home  Street  Railway 
Company  in  1893  none  of  the  lines  of  that  company  were 
operated,  and  one  claim  of  the  state  is  that,  because  such 
lines  were  not  operated  from  1893  until  1906  when  the 
defendant  company  went  into  possession,  the  Home  Street 
Railway  Company  had  forfeited  its  franchise.  A  demurrer 
to  this  information  was  interposed  by  the  defendant  com 
pany  and  sustained  by  the  district  court.  The  state  not 
desiring  to  amend  its  information,  judgment  was  entered 
dismissing  the  case,  and  the  state  has  taken  an  appeal  to 
this  jcourt. 

Many  of  the  questions  raised  by  the  record  have  been 
discussed  and  disposed  of  in  State  v.  Lincoln  Street  R.  Go.y 
ante,  p.  333.  Under  the  holding  in  that  case,  it  is  evident 
that  no  valid  consent  to  enter  upon  the  streets  of  the  city 
of  Lincoln  was  ever  obtained  from  the  electors  by  the  sev 
eral  companies  which  afterwards  became  merged  in  the 
Home  Street  Railway  Company.  Neither  the  ordinance 
calling  an  election  nor  notice  of  the  election  mentioned  any 
termini  of  the  lines  or  the  route  of  the  proposed  roads. 
The  consent  given  was  what  we  have  heretofore  termed  a 
"blanket  consent,"  which  is  of  no  avail  when  questioned 
by  proper  authority.  It  cannot  be  questioned,  however, 
that,  under  our  constitution  and  the  statute  relating  to  the 
formation  of  street  railway  companies,  the  electors  of 
the  city  of  Lincoln  had  the  power  to  confer  on  such  com- 
panies the  right  to  construct  and  operate  a  street  railway 
within  the  corporate  limits  of  the  city.  In  the  exercise 
of  this  power  the  termini  of  the  road  and  the  route  to  be 
taken  between  such  termini  should  be  set  forth  in  the 
proposition  voted  on.  When  this  is  done,  the  line  of  road 
is  fixed  and  definite,  and  the  right*  to  construct  this  line 
is  vested  in  the  company  and  is  beyond  recall,  as  every- 
thing necessary  to  a  valid  and  complete  exercise  of  the 
power  has  been  done.  While  the  statute  must  be  followed 
in  all  esssential  particulars  in  order  that  the  consent  of 
the  electors  to  the  occupation  of  the  streets  of  the  city  by 
a  railway  company  shall  be  valid  and  beyond  recall,  it  does 
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not  follow  that  an  irregular  exercise  of  the  power  pos- 
sessed by  the  electors  is  absolutely  A^oid  and  wholly  with- 
out force.  The  manner  in  which  the  question  of  the 
consent  of  the  electors  of  the  city  was  submitted  was 
clearly  irregular,  and  the  affirmative  vote  cast  thereon 
just  as  clearly  conferred  no  power  upon  the  railway  com- 
f)anies  to  use  the  streets  of  the  city  beyond  the  time  wh(»n 
that  right  should  be  questioned  by  some  proper  authority. 
But  we  are  not  prepared  to  say  that,  where  the  companies 
acted  in  good  faith  and  expended  their  money  in  the  con- 
struction of  lines  under  a  supposed  right  to  occupy  tin* 
streets,  and  this  right  was  not  questioned  until  tlie  briu<.» 
ing  of  the  present  action,  they  or  those  claiming  undiM* 
them  should  be  ousted  from  the  possi^ssion  of  such  streets 
a9  are  now  occupied  by  their  lines,  and  their  property 
rendered  worthless.  Under  the  circumstances  of  this  case, 
we  do  not  think  it  would  be  a  wholesome  public  policy  to 
hold  that,  because  of  the  irregularity  which  occurred  in 
granting  the  right  which  the  people  had  power  to  confer, 
such  irregularity  renders  all  procecnlings  under  the  vote 
void  and  of  no  effect. 

Regarding  the  claim  of  an  abandonment  of  its  franchise 
by  nonuser,  the  authorities  are  clear  that,  to  warrant  a 
court  in  basing  a  decree  upon  that  ground,  the  abandon- 
ment must  be  a  clear,  unequivocal  and  decisive  act  of  the 
party  showing  a  determination  not  to  use  or  claim  the 
benefit  of  its  franchise.  Citizens  Street  R,  Co.  v.  City  of 
Memphis,  53  Fed.  715. 

It  is  also  claimed  by  the  state  that  the  city  of  Lincoln 
did  not  acquire  the  franchise  or  consent  of  the  electors 
held  by  the  Home  Street  Railway  Company  by  the  fore- 
closure and  sale  in  the  federal  court.  We  think  the  rule 
quite  well  established  that  a  franchise  to  be  a  corporation 
is  separate  and  distinct  from  a  franchise  as  a  corporation 
to  maintain  and  operate  a  railway.  The  latter  may  be  mort- 
gaged without  the  former  and  passers  to  a  purchaser  at  a 
foreclosure  sale.  Morqan  v.  Louisiana,  93  U.  S.  217.  The 
consent  of  the  electors  to  the  occupation  of  the  streets  of 
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the  city,  if  a  mere  license,  was  a  license  coupled  with  an 
interest,  and  such  licenses,  it  is  well  settled,  are  assign- 
able. Saicj/cr  V.  Wilson^  61  Me.  529 ;  Wiseman  v.  East- 
man  J  21  Wash.  163;  Heftin  v.  Bingham,  56  Ala.  566. 

It  is  further  claimed  that  the  city  of  Lincoln  had  no 
authority  to  sell  and  convey  to  the  defendant  the  property 
of  the  Home  Street  Railway  Company  which  it  had  pur- 
chased at  foreclosure  sale.  This  objection  is  fully  met  by 
the  provisions  of  subdivision  IV,  sec.  9,  art.  I,  ch.  13, 
Comp.  St.  1905,  defining  the  powers  of  a  city  of  the  class  of 
the  city  of  Lincoln.  It  reads  as  follows :  "To  sell  and  con- 
vey real  or  personal  property  owned  by  the  city,  and  make 
such  orders  respecting  the  same  as  shall  be  deemed  con- 
ducive to  the  interests  of  the  city;  but  shall  not  have 
power  to  sell  any  real  estate  of  the  city,  except  such  real 
(\state  as  may  be  purchased  upon  sale  for  general  op 
special  taxes  or  assessments,  unless  authorized  so  to  do 
by  a  vote  of  the  majority  of  the  electors  of  such  city  at 
a  general  or  special  election  therefor." 

Upon  the  record  before  us,  we  are  of  opinion  that  the 
Citizens  Street  Railway  Company  is  entitled  to  the  use 
of  the  streets  now  occupied  by  it  for  street  railway  pur- 
poses so  far  as  its  lines  are  completed  and  in  operation, 
that  it  has  no  right  to  extend  its  lines  without  further 
authority  from  the  electors  of  the  city,  that  the  decree  6f 
the  district  court  should  be  reversed  and  the.  cause  re- 
manded, with  directions  to  enter  a  decree  in  conformity 
with  the  views  herein  expressed. 

Epperson  and  Good,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  decree  of  the  district  court  is  reversed  and 
the  cause  remanded,  with  directions  to  enter  a  decree  in 
conformity  with  the  views  above  expressed. 

Beverseo. 
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August  Gebhardt  v.  State  of  Nebraska. 

Piled  December  18,  1907.    No.  15,149. 

1.  Criminal  Law:  Review.     A  judgment  in  a  misdemeanor  case  ren- 

dered upon  conflicting  evidence  will  not  be  reversed  simply  be- 
cause the  appellate  court  receives  a  different  impression  of  the 
evidence  than  did  the  jury  and  trial  court,  but  such  judgment 
will  be  upheld  unless  we  can  say  it  is  clearly  wrong. 

2.  : .     The  case  was  submitted  to  the  jury  on  Friday. 

The  next  day  it  was  announced  that  there  was  a  chance  for  an 
agreement.  The  judge  then  told  the  jury  that  he  would  soon 
leave  and  would  not  be  back  until  Monday  evening,  and  author- 
ized them  to  separate  only  in  the  event  they  reached  a  verdict 
when  the  judge  was  absent,  and  to  return  a  sealed  verdict  Mon- 
day evening.  Three  hours  later,  and  before  the  adjournment  of 
the  court,  the  jury  returned  its  verdict.  Held,  That  the  verdict 
should  not  be  set  aside. 

3.  Instructioiis  examined,  and  held  without  error. 

Error  to  the  district  court  for  Greeley  county :  James 
R.  Hanna,  Judge.    Affirmed. 

G.  W.  Scott  and  J.  R.  Swain,  for  plaintiff  in  error. 

W.  T,  Thompson,  Attorney  General,  and  Grant  G.  Mar- 
tin, contra. 

Epperson,  C. 

Defendant,  Gebhardt,  was  convicted  of  an  assault  and 
battery,  and  seeks  a  reversal  upon  three  grounds :  (1)  The 
evidence  is  insufficient  to  sustain  the  verdict;  (2)  the  court 
erred  in  making  certain  remarks  to  the  jurors  upon  their 
return  to  the  court  room  after  deliberating  several  hours; 
(3)  the  court  erred  in  giving  an  instruction  upon  its  own 
motion.  We  shall  consider  the  assigned  errors  in  the 
order  named. 

1.  John  Adamie  and  his  wife  lived  upon  a  farm  in 
Greeley  county.  In  July,  1905,  water  had  formed  a  pond 
in  the  road  near  their  residence,  and  Mrs.  Adamie  took 
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i\  spade  and  cleaned  out  a  ditch  along  the  road,  thereby 
causing  the  water  to  flow  upon  defendant's  land.  While 
thus  engaged,  defendant  drove  along  in  a  buggy,  and, 
according  to  Mrs.  Adamie's  testimony,  began  to  curse  her 
and  apply  vile  epithets.  She  came  through  the  water 
toward  defendant  to  a  point  where  she  could  see  her 
husband  and  call  to  him.  While  doing  so,  she  passed  close 
to  the  buggy  and  defendant  struck  her  two  or  three  times 
with  his  whip.  After  he  struck  her  she  struck  at  him 
with  the  spade  which  she  held  in  her  hand.  Defendant 
drove  on.  Mrs.  Adamie's  testimony  was  flatly  contradicted 
by  defendant,  who  swore  that  she  assaulted  him  with  the 
spade,  and  that  he  used  the  whip  to  protect  himself.  The 
ten-year-old  daughter  of  the  prosecuting  witness  was  pres- 
(*nt,  and  was  called  as  a  witness  to  corroborate  her  mother. 
She  testified  that  defendant  struck  her  mother  first,  and 
tliat  her  mother  struck  defendant's  buggy  with  the  spade 
after  she  had  been  assaulted.  The  little  girl,  however, 
corroborated  defendant  when  she  said  that  her  mother 
jumped  across  the  water  and  was  going  to  hit  him,  and 
lie  hit  her  right  across  the  neck.  There  was  a  sharp  con- 
flict in  the  testimony;  and,  while  Mrs.  Adamie's  version 
of  the  affair  was  contradicted  by  several  witnesses,  we 
cannot  say  that  the  verdict  entirely  lacks  evidence  to  sup- 
port it.  If  Mrs.  Adaniie  told  the  truth,  and  the  jury  found 
that  she  did,  there  was  sufficient  evidence  to  justify  a 
verdict  of  guilty  of  assault  and  battery.  A  judgment  in 
a  misdemeanor  case  rendered  upon  conflicting  evidence 
will  not  be  reversed  simply  because  the  appellate  court 
receives  a  different  impression  of  the  testimony  than  did 
the  jury  or  trial  court.  Such  judgment  will  not  be  n*- 
versed  unless  we  can  say  it  is  clearly  wrong.  Ever^on  v. 
State,  4  Neb.  (Unof.)  109. 

2.  The  case  was  submitted  to  the  jury  some  time  Friday. 
The  next  day  the  jury  were  brought  into  court,  and  were 
told  by  the  judge  that  he  would  soon  leave  and  would 
not  be  back  until  7 :  30  P.  M.  Monday,  and  authorized  them 
to  separate  in  the  event  they  reached  a  verdict  when  the 
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court  was  absent,  directing  that  in  that  event  to  return 
the  verdict  sealed  Monday  evening.  Before  receiving  these 
directions,  the  jury  told  the  court  that  there  was  a  chance 
of  an  agi'eement.  Three  hours  later,  and  before  the  ad- 
journment of  the  court,  the  jury  returned  their  verdict. 
Under  the  court's  instructions  it  is  contended  that  the 
jury  would  have  been  required  to  remain  together  until 
Monday  evening  in  charge  of  the  bailitT  had  they  not 
agreed.  For  this  reason,  defendant  argues  that  the  jury 
were  coerced.  No  objection  was  made  to  the  order  of  tlie 
court,  and  no  exception  taken  to  his  ruling.  However, 
we  have  examined  the  question  for  the  reason  that  the 
coercing  of  a  jury  would.be  a  flagrant  injustice.  The  rec- 
ord shows  that  prior  to  the  order  of  the  court  the  jury 
announced  that  there  was  a  chance  for  an  agreement. 
Thereafter  they  continued  their  deliberations  for  three 
hours.  With  rare  exceptions,  Nebraska  jurors  heed  their 
obligation,  and  do  not  permit  the  dread  of  difficult  tasks 
to  swerve  them  from  the  line  of  duty.  On  the  face  of  this 
record  it  does  not  appear  that  the  instruction  complained 
of  was  objectionable  or  influenced  the  decision  of  the  jury. 
A  very  similar  case  is  Erwin  v.  Hamilton^  50  How.  Pr. 
(N.  Y.)  32,  wherein  the  verdict  was  permitted  to  stand. 

3.  The  court  told  the  jury :  "It  is  your  duty  as  jurors 
to  give  this  case  a  fair,  intelligent  and  dispassionate  con-  - 
sideration,  and,  if  you  flnd  the  defendant  guilty,  convict 
him;  but,  if  under  the  evidence  and  the  law  as  contained 
in  these  instructions  you  have  a  reasonable  doubt  of  the 
defendant's  guilt,  you  should  not  hesitate  to  find  him  not 
guilty."  Defendant  contends  that  the  portion,  "if  you 
find  the  defendant  guilty,  convict  him,"  allowed  the  jury 
to  "enter  the  field  of  conjecture,  or  wander  outside  of  the 
evidence."  While  we  may  not  approve  the  form  of  the 
instruction,  we  cannot  say  that  defendant  was  prejudiced 
thereby.  Instructions  should  be  read  together,  and,  wh(^n 
the  instruction  complained  of  is  read  in  connection  with 
others  given,  we  find  that  the  jury  were  properly  con- 
fined to  the  evidence. 
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An  affirmance  of  the  judgment  is  recommended. 
DuFPiB  and  Good,  CC,  concur. 

By  the  Court:  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Charles  A.  Corliss,  appellee,  v.  Plano  Manufacturing 

Company,  appellant. 

Filed  December  18,  1907.    No.  14,848. 

Exemptions:  Pi.eadinq.  Under  section  531f  of  the  code,  in  an  action  by 
a  wa^e-earner  against  a  person  assuming  to  be  his  creditor,  who 
has  by  garnishment  proceedings  in  a  foreign  Jurisdiction  obtained 
wages  earned  within  60  days  previous  to  the  garnishment,  it  is 
necessary  to  allege  that  the  wage-earner  was  a  resident  of  the  state 
of  Nebraska  and  entitled  to  the  wages  exempt  at  the  time  of  the . 
garnishment. 

Appeal  from  the  district  court  for  Antelope  county: 
John  P.  Boyd,  Judge.    Reversed. 

George  W,  Cooper  and  Mapes  &  Hazen^  for  appellant. 

E,  D.  Kilbourthy  contra. 

Good,  C. 

A  full  understanding  of  the  points  decided  requires  us 
to  set  out  the  plaintiff's  petition  in  full :  "Now  comes  the 
plaintiff,  and  for  his  cause  of  action  against  the  defendant 
alleges:  (1)  That  the  defendant  is  a  corporation  duly 
organized  and  existing  under  and  by  virtue  of  the  laws  of 
the  state  of  Illinois,  and  doing  business  in  Nebraska.  (2) 
That  the  plaintiff  is  a  resident  of  Antelope  county,  Ne- 
braska, and  the  head  of  a  family,  and  an  employee  of  the 
Northwestern  Railway  Company,  a  corporation  engaged 
in  interstate  commerce.     (3)  That  the  defendant  herein, 
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elaiining  to  have  some  demand  against  tbe  plaintiff,  did 
on  OP  about  the  20th  day  of  April,  1903,  commence  an 
action  in  the  state  of  Iowa  against  the  plaintiff  and  on 
•  the  said  pretended  demand,  and  did,  on  or  about  the  date 
of  commencing  the  said  suit,  garnish  and  attach  the  wages 
due  the  plaintiff  from  the  said  railway  company,  for  the* 
purpose  of  evading  the  attachment  and  garnishment  la^^^s 
of  Nebraska,  and  contrary  to  and  in  violation  of  chapter 
25  of  the  laws  of  1889  of  Nebraska.     (4)  That  the  wages 
garnished  and  attached  as  aforesaid  were  exc^mpt  to  plain- 
tiff, and  earned  within  60  days  prior  to  the  commencement 
of  said  suit  and  garnishment.     (5)  That  the  amount  of 
money  garnished  as  aforesaid  is  the  sum  of  f 61.50;  that 
the  plaintiff's  actual  expenses  and  damages  incurred  od 
-account  of  the  said  proceedings  against  him  amount  to  tlu 
sum  of  |10,  and  an  attorney's  fee  of  flOO,  which  is  si 
reasonable  attorney's  fee  in  this  case.      (6)    Plaintiff  i^ 
not  now,  and  never  was,  indebted  to  defendant  in  any  suir 
whatever,  and  said  suit  was  commenced  for  the  purpose 
of  extorting  money  from  this  plaintiff.  (7)  Plaintiff  then 
fore  prays  judgment  against  the  defendant  for  said  severa' 
sums  of  money,  amounting  in  all  to  the  sum  of  $171.50, 
with  interest  on  the  sum  of  $61.50  from  the  date  of  said 
garnishment,  and  with  costs  of  this  suit."     The  statute 
under  which  this  action  is  brought  is  in  the  following 
words:  "That  it  be,  and  is  hereby  declared,  unlawful  for 
any  creditor  of,  or  other  holder  of  any  evidence  of  debt, 
book  account,  or  claim  of  any  name  or  nature  against  any 
laborer,  servant,  clerk,  or  other  employee  of  any  corpora- 
tion, firm,  or  individual,  in  this  state,  for  the  purpose 
below  stated,  to  sell,  assign,  transfer,  or  by  any  me^ns 
dispose  of  any  such  claim,  book  account,  bill,  or  debt  of 
any  name  or  nature  whatever,  to  any  person  or  pei*sons, 
firm,  corporation,  or  institution,  or  to  institute  in  thiw 
state  OP  elsewhere,  op  prosecute  any  suit  or  action  for 
any  such  claim  or  debt  against  any  such  laborer,  servant, 
clerk,  OP  employee  by  any  ppocess  seeking  to  seize,  at- 
tach, op  garnish  the  wages  of  such  person  or  persons 


»_ 
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earned  within  sixty  days  prior  to  the  commencement 
of  such  procetHiing,  for  th6  purpose  of  avoiding  the 
effect  of  the  laws  of  the  state  of  Nebraska  con- 
cerning exemptions."  Code,  sec.  531c.  Prior  to  any  evi- 
dence being  introduced  the  defendant  entered  a  demurrer 
ore  ten  us  to  the  phiintiff-s  petition,  alleging,  as  a  ground, 
that  it  failed  to  state  a  cause  of  action.  The  demurrer 
was  overruled,  and,  on  a  trial  to  the  court,  judgment  was 
given  for  the  plaintiff  for  the  sum  of  $72.50  damages  and 
$100  attorneys'  fees  and  costs  of  suit.  Defendant's  motion 
for  a  new  trial  Avas  overruled,  and  it  has  brought  the 
record  to  this  court  on  appeal. 

A  careful  consideration  of  the  statute  discloses  that  it 
was  the  purpose  of  the  legislature  in  enacting  the  statute 
to  protect  laborers,  servants,  clerks  and  employees  in  this 
state  from  having  their  earnings  seized  by  creditors,  or 
those  assuming  to  be  creditors,  if  earned  within  60  days. 
The  persons  to  be  protected  are  the  ser\^ants,  clerks  and 
(employees  in  this  state.  The  wages  to  be  protected  arc* 
the  earnings  for  the  past  60  days.  An  examination  of  th(» 
l)etition  does  not  disclose  that  the  plaintiff'  was  a  resident 
!)f  the  state  at  the  time  that  his  wages  were  seized  under 
the  garnishment  proceedings.  If  he  was  not  a  resident 
of  this  state  at  the  time,  he  wbs  not  entitled  to  his  wages 
(»xempt  under  the  laws  of  this  state.  For  aught  that  ap- 
])ears  in  the  petition,  he  may  have  been  a  nonresident  of 
the  state  at  the  time  of  the  garnishment  proceedings  and 
when  the  wages  were  seize<l,  and  may  have  been  entirely 
without  any  right  of  exemption  under  the  statutes  of 
Nebraska.  Under  these  circumstances,  he  has  not  shown 
by  his  petition  that  he  was  within  the  protection  of  the 
statute.  The  petition,  not  showing  that  the  plaintiff  wai? 
a  resid(»nt  of  the  state  at  the  time  the  wages  were  gar- 
nished, is  fatally  defective.  It  therefore  follows  that  the 
judgment  of  the  district  court  is  wrong  and  should  be 
reversed. 

For  the  reasons  given,  we  recommend  that  the  judgment 
of  the  district  court  be  reversed  and  the  cause  remanded 
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for  a  new  trial,  with  leave  to  the  plaintiff  to  amend  his 
petition  if  he  so  desires. 

DuFFiB  and  Eppekson,  CO.,  concur. 

By  the  Court:  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  revereed  and 
the  cause  remanded  for  a  new  trial,  with  leave  to  the 
plaintiff  to  amend  his  petition,  if  he  so  desires. 

Reveused. 


William  A.  Lamson,  appellee,  v.  Village  of  Elm  Creek 

ET   AL.,  appellants. 
Filed  December  18,  1907.    No.  14,998. 
Deed  construed,  atid  held  to  convey  the  land  in  dispute. 

Appeal  from   the  distri(*t   court   for   Buffalo  county : 
Bbuno  O.  Hostetlek,  Judge.    Affirmed. 

H.  M.  Sinclair  and  J.  M.  EasterUng,  for  appellants. 

JV.  P.  McDonald,  contra. 

Good,  C. 

Appellee,  Lamson,  brought  this  action  against  the  vil- 
lage of  Elm  Creek  to  quiet  title  to  a  tract  of  land  lying  in 
said  village.  Defendant  answered  and  denied  plaintiff's 
title.  Gteorge  Arendt  intervened  and  claimed  title  in  him- 
self as  devisee  of  Catherine  Arendt,  deceased.  The  dis- 
trict court  found  for  plaintiff  and  entered  a  decree  quiet- 
ing his  title.  Defendant  and  intervener  appeal.  Lamson's 
title  depends  upon  a  deed  executed  by  Catherine  Arendt 
to  one  Potter,  from  whom,  by  mesne  conveyances,  Lamson 
claims  title.  The  question  is:  Did  the  description  in  the 
deed  from  Mrs.  Arendt  to  Potter  cover  the  land  in  dispute? 
27 
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In  order  to  understand  the  situation,  a  statement  of  the 
facts,  which  are  adinitted,  is  necessary.  Tyler  street  runs 
north  and  south  througli  the  village  of  Elm  CrcH»k.  Block 
1  of  Arendt's  Second  addition  lies  west  of  Tyler  street, 
but  doc^s  not  abut  upon  it.  There  is  an  alley  running  east 
and  Avest  through  said  block.  East  of  the  south  half  of 
said  block  1,  and  between  it  and  Tyler  street,  there  is  a 
strip  of  land  11  feet  wide  at  the  alley  on  the  north,  and 
34  feet  and  8  inches  wide  on  the  south.  This  is  the  strip 
of  land  in  controversy.  When  Arendt's  Second  addition 
was  platted,  there  was  shown  on  the  plat  a  street  imme- 
diately east  of  block  1,  which  was  designated  as  "Second 
street."  It  was  never  in  fact  used  or  traveled  as  it  was 
platted,  and  was  abandoned  prior  to  the  organization  of 
Elm  Creek  into  a  village,  and  Tyler  street,  a  little  to  the 
east  of  Second  street,  was  opened.  It  was  this  change 
in  the  streets  that  left  the  strip  that  had  formed  a  part 
of  Second  street,  as  platted,  between  said  block  1  and 
Tyler  street.  The  south  half  of  block  1  had  been  subdi- 
vided into  eight  lots  and  one  triangular  tract.  The  eight 
lots  were  numbered  from  one  to  eight,  commencing  on 
the  west,  and  were  known  as  "Bond's  subdivision,"  and 
the  triangular  tract  formed  the  easternmost  portion  of 
the  south  half  of  said  block.  The  triangular  tract  was  23 
feet  wide  on  the  north,  where  it  abutted  on  the  alley,  and 
narrowed  to  a  point  at  the  southeast  comer  of  the  block. 
This  tract  and  the  one  in  contrusv  i>y  lie  adjacent  to  each 
other,  and  the  tw^o  joined  together  form  a  tract  34  feet 
and  8  inches  wide,  extending  from  the  south  boundary 
of  the  block  to  the  alley  on  the  north. 

The  deed  from  Mrs.  Arendt  to  Pot  ter  was  made  Novem- 
ber 26,  1888.  At  that  time  llrs.,  Arendt  was  the  owner 
of  the  triangular  tract  in  block  1  and  the  atrip  in  dispute 
between  it  and  Tyler  street.  Potter  did  not  own  any  other 
real  estate  in  the  south  half  of  the  block.  Prior  to  the 
date  of  the  deed  to  Potter  a  sidewalk  had  been  built 
adjacent  to  the  south  and  east  boundaries  of  the  disputed 
strip.    Lamson  owned  lot  8,  and  had  a  store  thereon,  and 
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after  he  acquired  title  to  the  land  conveyed  to  Potter  used 
a  part  of  both  the  triangular  strip  and  the  strip  in  dispute 
for  the  storing  of  barbed  wire  and  agricultural  imple- 
ments, and  erected  for  rent  on  the  north  end  of  both 
strips  a  blacksmith's  shop  adjacent  to  the  alley.  The 
vilage  moved  its  jail  upon  the  disputed  strip  in  1897,  It 
does  not  appear  that  it  had  permission  from  any  one  to 
do  so,  nor  does  it  appear  that  any  objection  was  made 
either  bv  Mrs.  Arendt  or  Lamson.  Mrs.  Arendt  liv«?d  in 
Elm  Creek  until  her  demise  in  1905.  It  does  not  a])pear 
that  slie  asserted  any  claim  of  ownership  to  the  dis])uted 
tract  after  her  de<^d  to  Potter  17  vears  before  her  death. 
AVhile  Second  street  was  abandoned  and  Tvler  street 
opened  as  early  as  1880,  no  formal  action  was  taken  by 
the  village  until  1897,  when  it  passed  an  ordinance  at- 
tempting to  vacate  Second  street.  It  is  not  contended  that 
this  amounted  to  anvthing  more  than  a  foruuil  ratification 
of  what  had  actually  taken  place  long  previous. 

This  brings  us  to  a  consideration  of  the  description  in 
the  deed  from  Mrs.  Arendt  to  Potter.  It  is  in  the  follow- 
ing language:  "All  that  fraction  of  land  lying  east  of. 
lot  eight  (8)  and  south  of  the  alley  in  Bond's  subdivision 
in  block  one  (1)  of  Arendt's  Seccmd  addition  to  the  town 
of  Elm  Creek,  as  platted  and  recorded  in  the  clerk's  office 
of  Buffalo  county,  Nebraska,  and  extending  east  to  the 
street  now  known  as  Tyler  street.''  Appellants  contend 
that  this  description  does  not  cover  the  strip  in  contro- 
vei-sy,  and  contend  that  the  language  used  limits  the  land 

conveved  to  that  which  is  in  block  1.  Thev  contend  that 
the  use  of  the  word  "fraction"  at  the  beginning  of  the 
description  shows  an   intention   and   purpose  to   convey 

onlv  a  fraction  of  the  block,  and  therefore  not  to  convev 

••  •  « 

anything  outside  of  the  block.  They  also  contend  that  the 
latter  portion  of  the  description,  "and  extending  east  to 
the  street  now  known  as  Tyler  street,"  shows  an  intention 
to  convev  the  land  to  Second  street,  which  was  alwavs 
conmionly  called  Tyler  street.  While  these  arguments  are 
plausible,  we  think  that,  under  the  circumstances,  the  Ian- 


;}72  NEIJRASKA  REPORTS.  [VOL.  80 


Laoisoii  V.  Village  of  Elm  Creek. 


,i!:ni'P^  will  not  bear  the  construction  contended  for  by  the 
iil)i)(*lliints.  It  must  be  borne  in  mind  that  at  the  time  of 
tlie  conveyance  to  Potter  Mrs.  Arendt  owned  a  tract  of 
land  34  feet  and  8  inches  wide  and  131  ffipt  long.  In  the 
absence  of  strong  reason  for  so  doing,  it  does  not  seem 
probable  that  she  would  so  divide  this  strip  as  to  leave  her 
remaining  a  wedge-shaped  piece  11  feet  wide  at  one  end 
and  34  feet  wide  at  the  other.  Nor  can  we  conceive  of 
any  reason  why  Potter  should  desire  to  buy  the  triangular 
piece  within  block  1,  which  appellants  contend  he  took  by 
his  deed.  If  appellants'  contention  is  good,  then  Potter 
w^as  buying  a  tract  of  land  23  feet  wide  on  the  alley,  and 
narrowing  to  a  point  at  the  southeast  corner  of  the  block, 
without  any  outlet  upon  the  street  at  all,  and  where  he 
did  not  own  any  land  adjacent  to  it  in  connection  with 
which  he  could  use  such  a  strip.  We  think  that  a  careful 
examination  of  the  descripticm  shows  that  it  was  not  the 
intention  to  limit  the  land  described  to  that  within  the 
block,  but  that  the  language  in  the  description,  "in  block 
one  (1)  of  Arendt's  Second  addition  to  the  town  of  Elm 
Creek,  as  platted  and  recorded  in  the  clerk's  office  of  Buf- 
falo county,  Nebraska,"  was  used  for  the  purpose  of  identi- 
fying the  Avest  and  north  boundaries  of  the  tract  conveyed. 
The  west  boundary  was  the  east  line  of  lot  eight  in  said 
block.  The  north  line  was  the  alley  in  said  block.  Taking 
this  view  of  the  description,  then  the  latter  part  of  the 
description,  "and  extending  east  to  the  street  now  known 
as  Tyler  street,"  becomes  plain  and  its  purpose  is  appar- 
ent to  convey  the  entire  strip  of  land  which  is  bounded 
on  the  west  by  the  east  line  of  lot  eight,  on  the  north  by 
the  alley  in  said  block,  and  on  the  east  by  Tyler  street. 
The  fact  that  Mrs.  Arendt  resided  in  the  village  17  years 
after  her  deed  was  executed  to  Potter  and  never  asserted 
any  claim  of  ownership  to  the  disputed  tract,  in  view  of 
the  fact  that  two  buildings  had  been  placed  thercH)n  and 
the  tract  was  being  used  by  PottiT's  grantees,  would  indi- 
cate very  strongly  that  she  did  not  claim  any  interest  in 
the  land,  and  that  she  understood  that  by  her  deed  she  had 
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conveyed  the  tract  in  dispute  to  Potter.  It  appears  to  us 
that  no  other  construction  could  give  any  effect  to  the 
language  in  the  latter  portion  of  the  description,  to  wit: 
"And  extending  east  to  the  street  now  known  as  Tyler 
street."  It  seems  clear  and  evident  to  us  that  this  was 
the  intention  of  the  parties,  and  that  the  judgment  of  the 
district  court  is  right. 

We  therefore  recomm(»nd  that  the  judgment  of  the  dis- 
trict court  be  affirmed. 

DuPFiE  and  Epperson,  CO.,  concur. 

By  the  Court:  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


William  E.  MoJunkin,  appellant,  v.  Placek  &  Fitl, 

appellee. 

Filed  December  18,  1907.    No.  15,020. 

Partnership,  Action  by:  Pleading.  To  authorize  a  copartnership  to 
maintain  an  action  in  the  partnership  name,  it  is  necessary  for 
It  to  set  forth  in  the  pleadings  in  some  manner  that  it  was 
formed  for  the  purpose  of  carrying  on  trade  or  business  or  for 
the  purpose  of  holding  property  in  this  state. 

Appeal  from  the  district  court  for  Saline  county :  Les- 
lie E.  Hurd,  JuiXiE.     Reversed. 

Lafe  Burnett  ami  J.  E.  Broady,  for  appellant. 

J.  H.  Orimm  dc  Son,  contra. 

Good,  C. 

Placek  &  Fitl  commenced  this  action  in  justice  court  to 
recover  on  an  account.  The  defendant,  by  motion  and  ob- 
jection, properly  raised  the  question  that  plaintiflF  had  not 
legal  capacity  to  sue.  Flis  motion  and  objection  wore 
o%'erruled  and  judgment  was  rendered  for  the  plaintiff. 
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Defendant  took  the  case  on  error  to  the  district  court, 
where  the  ruling  of  the  justice  court  was  sustained  and 
the  petition  in  error  dismissed.  Defendant  appeals  to 
this  court. 

The  only  question  for  consideration  is:  Did  the  record 
disclose  that  plaintiff  had  capacity  to  maintain  the  action? 
Plaintiff's  bill  of  particulars  was  entitled  as  follows: 
**Placek  &  FitI,  a  firm  composed  of  Mike  Placek  and 
James  Fitl,  Plaintiffs,  William  McJunkin,  Defendant." 
There  is  no  allegation  or  reference  in  the  bill  of  particulars 
as  to  the  organization,  business  or  character  of  the  plain- 
tiff*. The  action  is  prosecuted  in  the  name  of  a  copartner- 
ship. Under  the  common  law  this  w'als  not  permissible. 
The  rule  of  the  common  law  has  been  abrogated  in  this 
state  by  section  24  of  the  code,  which  permits  a  partner- 
ship to  sue  and  be  sued  in  its  partnership  name.  This 
court  has  held,  in  Burlington  dc  M.  K.  R.  Co.  v.  Dwk  d 
Son,  7  Neb.  242,  that  the  statute,  being  in  derogation  of 
the  common  law,  should  be  strictly  construed.  A  strict 
c(mstruction  of  the  statute  requires  the  plaintiff,  when  it 
is  a  partnership,  to  set  forth  in  the  pleadings  the  facts 
which  would  show  that  it  comes  within  the  provisions  of 
the  statute.  ITnder  this  section  of  the  statute  it  is  neces- 
sary that  the  pleadings  should  in  some  way  disclose  that 
the  copartnership  was  formed  for  the  purpose  of  carrying 
on  trade  or  business  or  for  the  purpose  of  holding  property 
in  this  state.  The  bill  of  particulars  is  silent  in  this  re- 
spect. It  fails  to  show  that  it  was  formed  for  the  purpose 
of  carrying  on  trade  or  business  or  for  the  purpose  of  hold- 
ing prop(?rty  in  this  state.  It  therefore  fails  to  disclose 
that  the  partnership  is  authorized  to  maintain  the  action. 
The  const  ru(*tion  of  this  statute  has  been  before  this  court 
on  a  number  of  occasions,  and  the  views  herein  expreRse<l 
find  support  in  the  following  cases :  Burlington  &  J/.  R.  R. 
Co,  V,  Did-  cC-  Son,  supra;  Janscn  d  Co,  v.  Mundt,  20  Neb. 
320;  ^^nsz  &  Mall  Co.  v,  Davey,  28  Neb.  566.  It  follows 
that  the  judgments  of  the  justice  court  and  of  the  district 
court  were  both  wTong  and  should  be  reversed. 
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We  therefore  recommend  that  the  judii^ment  of  the  dis- 
trict court  be  reversed  and  the  cause  renuinded  for  further 
proceedings  consistent  with  this  opinion. 

DuPFiB  and  Epperson,  CO.,  concur. 

By  the  Court:  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded  for  further  proceedings. 

Reversed. 


Hitchcock  County,  appellant,  v.  John  W.  Cole  bt  al., 

appellees. 

Filed  Decjember  18,  1907.    No.  14,919. 

1.  Judicial  Sale:  Purchaser.     The  purchaser  of  real   property  at  a 

judicial  sale  buys  at  his  peril. 

2.  Tax  Sale:  Redemption:   Recovery  bt  Purghabeb.     Under  the  facts 

stated,  the  purchaser  should  recover  the  purchase  money  paid 
by  him  from  the  redemptioner,  and  not  from  the  plaintlfC. 

Appeal  from  the  district  court  for  Hitchcock  county: 
Robert  C.  Oru,  Judge.    Reversed. 

W.  flf.  Morlan,  for  appellant. 

J.  W.  Cole,  contra. 

Jackson,  C. 

The  county  of  Hitchcock  had  a  decree  foreclosing  a  lien 
for  taxes  on  land  in  that  county.  Among  the  defendants 
in  the  action  were  John  W.  Cole  and  William  Keeler. 
Service  on  William  Keeler  was  had  by  publication.  The 
decree  was  by  default,  and  resulted  in  a  sale  of  the  land  to 
Conrad  Wagner  for  f451.  The  sale  was  confirmed,  and 
after  payment  of  the  amount  due  the  county  and  the  costs 
there  remained  an  excess,  which  appears  to  have  been 
paid  over  to  John  W.  Cole.    Within  two  years  from  the 
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date  of  the  sale  the  heirs  of  William  Keeler  applied  to  the 
court  where  the  decr(H^  was  entered  to  have  the  decree  set 
aside  and  to  be  permitted  to  defend.  It  appears  that  Wil- 
liam Keeler  held  a  mort«:a«:e  on  the  land  involved,  and 
that  during  his  lifetime  this  mortgage  was  foreclosed  and 
the  land  sold  to  Keeler,  but  that  no  sheriff's  deed  had 
issued.  Upon  the  final  hearing  of  this  cause  in  the  dis- 
trict court,  the  sale  in  the  tax  proceeding  was  vacated  and 
the  heirs  of  William  Keeler  were  permitted  to  redeem 
upon  paynient  to  W^igner  of  the  sum  of  $225,  the  amount 
of  the  tax  lien  and  certain  costs.  Title  to  the  premises  was 
quieted  in  the  heirs  of  Keeler,  and  bv  the  same  decree  Con- 
rad Wagner  was  given  judgment  against  the  county  of 
Hitchcock  for  the  sum  of  $226,  which  the  court  found  to 
be  the  remainder  due  him  as  purchase  money  paid  at  the 
tax  sale  after  the  receipt  of  the  redemption  money.  The 
county  of  Hitchcock  appeals. 

It  is  not  seriously  contended  by  the  appellee,  Wagner, 
that  as  a  matter  of  law  the  county  was  liable  to  him  for 
any  part  of  the  purchase  money  paid  at  the  sale  under  the 
tax  foreclosure  proc(^edings.  What  he  se(»ms  to  contend  is 
that,  under  the' condition  of  the  pleadings,  the  judgment 
ought  not  to  be  disturbed.  After  the  decree  had  been  va- 
cated and  an  issue  tendered  by  the  heirs  of  William  Keeler, 
Conrad  Wagner  pleaded  both  to  the  plaintiff's  petition 
and  to  the  answer  and  cross-petition  of  the  heirs  of  Keeler. 
The  plea  contains  an  allegation  that,  acting  under  the 
advice  of  the  plaintiff  and  its  attorney  and  oflftcers,  he  was 
led  to  believe,  and  did  believe,  that  the  plaintiff  had  a 
good,  valid  and  subsisting  judgment  and  decree  against 
the  lands  by  virtue  of  the  decree,  and  that,  relying  upon 
said  representations  of  the  plaintiff  and  the  files  and 
records  of  the  court,  he  proceeded  in  good  faith  to  pur- 
chase the  lands  and  paid  the  sum  of  f-451.  The  prayer 
was  that,  in  the  event  that  the  title  was  not  quieted  in  him 
by  virtue  of  the  sale  in  the  tax  foreclosure  proceedings,  he 
have  judgment  both  against  the  county  and  the  heirs  at 
law  of  William  Keeler  for  the  amount  of  purchase  money, 
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with  interest,  and  costs.  The  county  did  not  plead  to 
Wagner's  answer,  and  it  is  insisted  that  Wagner's  plea 
is  suflRcient  to  sustain  the  judgment.  In  that  conten- 
tion we  do  not  concur.  The  purchaser  at  a  judicial  sale 
huys  at  his  peril,  and  the  plaintiff  is  not  liable  to  such 
purchaser  on  account  of  defective  title.  Under  the  cir- 
cumstances, Wagner  should  have  been  reimbursed  for  the 
^  full  amount  of  the  purchase  money,  but  the  order  should 
have  been  against  the  persons  seeking  to  rcnleem.  Wood 
17.  Speck,  78  Neb.  435. 

There  is  no  theory  upon  which  the  judgment  of  the  dis- 
trict court  can  be  sustained,  and  it  is  recommended  that 
the  judgment  be  reversed  and  the  cause  remanded. 

Ames  and  Calkins,  CC,  concur. 

By  the  Court :    For  the  reasons  stated  in  the  foregoing 

opinion,  the  judgment  of  the  district  court  is  reversed  and 

the  cause  remanded. 

Reversed. 


Northwest  Thresher  Company,  appellant,  v.   Eddy- 

viLLE.  State  Bank,  appellee. 

FiTED  December  18,  1907.    No.  15,032. 

1.  Appeal:  Waiver.     Points  not  presented  in  the  supreme  court  vriU 

be  deemed  to  be  waived. 

2.  Principal  and  Agent:  Apparent  Authority.    "The  apparent  author- 

ity of  an  agent  which  will  bind  his  principal  is  such  authority 
aa  the  agent  appears  to  have  by  reason  of  the  actual  authority 
which  he  has."    Greighton  v.  Finlayaon,  46  Neb.  457. 

3. :  .  "Ostensible  authority  to  act  as  agent  may  be  con- 
ferred if  the  party  to  be  charged  as  principal  afBrmatively  or 
intentionally,  or  by  lack  of  ordinary  care,  causes  or  allows  third 
persons  to  trust  and  act  upon  such  apparent  agency."  Thomson 
V.  Shelton.  49  Neb.  644. 

4. :  General  Agent:  Authority.  An  agent  who,  by  his  con- 
tract of  employment,  is  constituted  a  general  collection  agent, 
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and  who,  in  the  performance  of  his  duties  as  such  agent,  a^ees 
to  place  in  the  hands  of  a  bank,  for  collection,  notes  received 
by  him  for  his  principal  as  part  of  the  consideration  for  the  sale 
by  him  to  a  third  person  of  machinery  belonging  to  his  principal, 
has  the  power  to  bind  his  principal  by  a  contract  with  said 
bank,  authorizing  the  bank  to  make  advancements  for  freight 
upon  the  machinery  so  sold  and  to  retain  the  amount  so  ad- 
vanced from  the  first  moneys  collected  upon  said  notes  and 
contracts. 

5.  Appeal:   Verdict:    Evidence.     "Where   there   is   sufficient   evidence 

to  sustain  a  verdict  it  will  not  be  set  aside,  notwithstanding  the 
supreme  court  might  have  found  differently  from  the  jury  upon 
the  testimony."    Fairfield  v.  Kern,  48  Neb.  254. 

6.  Evidence  examined,  and  held  sufficient  to  sustain  the  verdict  of 

the  Jury  and  judgment  of  the  court. 

Appeal  from  the  district  court  for  Dawson  copnty: 
Hruxo  O.  HasTETLER,  JuDGE.    Affirmed. 

Wilson  &  Brotcnj  for  appellant. 

E.  A.  Cook,  for  appellee. 

Fawcett,  C. 

This  was  an  action  by  appellant,  a  manufacturer  of 
threshing  machines,  against  appellee  to  recover  a  remain- 
der of  1170.11  claimed  to  be  due  upon  certain  notes  whicli 
appellee  had  collected  for  appellant,  and  which  appellant 
claimed  appellee  failed  and  refused  to  remit.  Appellee 
admits  having  received  the  notes  for  collection,  admits 
that  it  collected  the  sum  of  $270.91,  and  alleges  that  it 
remitted  to  appellant  the  sum  of  f  100.80,  and  that  it  was 
entitled  to  retain  the  remainder  of  |170.11  as  compensa- 
tion for  money  advanced  for  the  payment  of  freight  upon 
a  threshing  machine  which  appellant  had  sold  to  one 
G.  W.  Smith  under  a  contract  entered  into  between  ap- 
pellee and  appellant  through  appellant's  agent,  J.  T. 
Clark.  For  reply  appellant  admits  the  sale  of  the  ma- 
chine to  Smith,  and  the  receipt  of  the  notes  of  certain 
farmers,  and  "denies  each  and  every  allegation  in  said 
answer  contained  not  herein  specifically  denied."     These 
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are  substantially  the  issues  upon  which  the  case  was  tried 
in  the  district  court.  There  was  a  verdict  in  favor  of 
appellee.  Appellant's  motion  for  a  new  trial  was  over- 
ruled, and  judgment  entered  upon  the  verdict,  and  the 
case  is  now  here  for  review. 

Appellant  assigns  a  large  number  of  error's  in  its  motion 
for  new  trial  in  tjie  court  below,  and  also  in  its  assignment 
of  errors  in  this  (»ourt,  but  in  its  brief  filed  in  this  court 
only  four  of  its  assignments  are  discussed,  and  hence  these 
only  will  be  considered.  Appellant's  conteutions  here  are, 
first,  that  no  such  contract  was  ever  made  by  Clark; 
second,  that  if  Clark  made  any  such  contract  he  was  with- 
out authority  so  to  do;  third,  that  the  contract  between 
appellant  and  Smith,  being  in  writing,  could  not  be  varied 
by  parol;  and,  fourth,  that  the  court  erred  in  giving  in- 
structioi)  No.  2,  requested  by  appellee.  We  will  consider 
these  assignments  in  the  order  above  named. 

The  evidence  discloses  that  Clark,  as  agent  for  appel- 
lant, went  to  Eddy vi lie  for  the  purpose  of  trying  to  sell 
a  threshing  machine,  having  learned,  in  some  manner  not 
disclosed,  that  some  one  at  that  place  desired  to  purchase 
a  machine.  On  arriving  at  Eddyville  he  met  Smith  and 
entered  into  the  contract  with  him,  which  appears  in  the 
record  as  defendant's  exhibit  1.  ^  This  contract  required 
Smith  to  pay  the  freight  charges  on  the  machine.  As  part 
of  the  transaction  between  Clark  and  Smith  in  negotiating 
the  sale  of  the  machine,  they  together  took  a  trip  into  the 
country  and  interviewed  a  large  number  of  farmers  for 
the  purpose  of  ascertaining  about  how  much  threshing 
Smith  would  be  able  to  secure  during  the  first  season. 
Defendant's  exhibit  2  is  a  list  of  the  farmers  whom  they 
induced  to  agree  to  employ  Smith  to  do  their  threshing 
that  vear.  These  farmers  first  signed  contracts.  After 
Smith  received  the  machine  a  large  number  of  them  gave 
their  notes  and  evidently  took  up  their  contracts.  The 
notes  so  taken  were  the  ones  which  were  finally  sent  to 
appellee  for  collection.  The  testimony  of  appellee's  wit 
nesses  is  to  the  effect  that  Clark  and  Smith  went  to  ap- 
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pence's  Imnk  and  gave  the  officers  of  appellee  the  particu- 
lars of  the  (leal,  showed  them  the  contracts  which  thev  had 
obtained  from  the  farmers,  and  obtained  from  the  officers 
of  the  bank  their  judgment  as  to  the  responsibility  and 
integrity  of  the  farmers  who  had  signed  those  contracts; 
that  Clark  then  asked  if  they  thought  Smith  would  have 
the  money  to  pay  the  freight,  and  was  told  by  appellee's 
officers  that  they  were  satisfied  Smith  would  not  have  the 
money ;  that  Clark  then  asked  them  if  they  would  advance 
the  freight  for  Smith;  that  they  refused  to  do  so,  and 
that  they  then  agreed  with  Clark  that  if  he  would  give 
them  the  collection  of  the  contracts,  and  of  the  notes  that 
might  be  issued  in  lieu  thereof,  they  would  advance  the 
freight  and  reimburse  themselves  by  deducting  the  amount 
so  paid  from  the  first  colle(*tions  made  upon  the  notes  and 
contracts;  that  in  accordance  with  this  agreement,  when 
the  machine  arrived,  they  paid  the  freight  upon  it,  amount- 
ing to  1170.11.  The  evidence  for  and  against  the  making 
of  the  contract  is  decidedly  conflicting.  So  far  as  the 
positive  testimony  of  the  witnesses  is  concerned,  there  is 
a  decided  preponderance  in  favor  of  appellee,  but  the 
circumstances  disclosed  by  the  correspondence  betwe(*n 
appellant  and  appellee  tend  strongly  to  corroborate  ap- 
pellant's contention.  While  an  examination  of  the  entire 
record  leaves  some  doubt  in  our  minds  as  to  the  makin&r 
of  the  contract  (*laimed  by  appellee,  we  are  unable  to  say 
that  the  verdict  of  the  jury  was  manifestly  wrong,  and, 
that  question  having  been  properly  submitted  to  the  jury, 
we  do  not  feel  that  we  can  disturb  its  finding. 

In  support  of  its  second  assignment  that  Clark  had  no 
authority  to  make  the  contract,  appellant  contends  that 
Clark's  only  authority  was  as  a  salesman;  that  he  had  no 
authority  to  make  the  contract  with  appellee,  which  appel- 
lee relies  upon,  and  reference  is  made  to  the  contract  of 
employment  between  appellant  and  Clark  appearing  in 
the  record  as  exhibit  A,  attached  to  the  deposition  of  Q.  E. 
Wilson,  general  manage  and  secretary  of  appellant.  We 
seriously  doubt  appellant's  right  to  question  the  authority 
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of  Clark  under  the  general  denial  in  its  reply,  but,  as  ap- 
pellee does  not  discuss  that  question  in  its  brief,  we  do  not 

decide  it.  We  are  unable  to  agree  with  counsel  for  appel- 
lant in  their  contention  that  the  contract  of  employment 
gave  Clark  authority  to  rei^resent  appellant  as  a  salesman 
onlv.  The  contract  contains  this  clause:  "It  is  the  in- 
tention  that  said  employee  is  to  be  principally  employed 
in  sales  expert  and  collection  work,  unless  hereafter  di- 
rected to  i)erfornr  other  work  by  said  employer."  It  will 
be  seen  from  this  that  Clark  not  only  had  authority  to 
represent  appellant  in  the  selling  of  the  machinery,  but 
that  he  was  also  fully  authorized  to  act  in  the  matter  of 
collections.  He  therefore  had  full  authority  while  at 
Eddyville  to  negotiate  the  terms  of  the  sale  of  the  machine 
with  Smith,  and  also  to  negotiate  with  appellee  for  the  col- 
lection of  the  notes  and  contracts  which  he  was  receiving 
as  a  part  of  the  consideration  for  the  sale  of  the  machine 
to  Smith.  It  is  contended  by  appellant  that  the  contract 
between  Clark  and  Smith  was  nothing  more  than  a  pro- 
posal by  Smith  for  the  purchase  of  the  machine,  and  that 
it  did  not  become  a  binding  contract  until  approved  by  the 
managing  officers  of  ai)pellant.  While  we  have  s<mie 
doubt  as  to  the  correctness  of  this  contention,  we  do  not 
decide  the  point  for  the  reason  that,  if,  in  arranging  for 
the  collection  of  the  notes  and  contracts  which  he  was 
obtaining  from  Smith,  Clark  agreed  with  appellee  that 
appellee  should  advance  the  freight  and  reimburse  itself 
by  deducting  the  amount  so  paid  from  its  first  collections 
upon  the  notes,  the  fact  that  he  failed  to  disclose  the  terms 
of  that  agreement  to  his  principal  would  not  release  ap- 
pellant from  its  liability  under  the  contract  as  made.  If 
Clark  was  acting  within  the  scope  of  his  real  or  apparent 
authority,  appellee  was  not  in  any  manner  responsible  for 
his  failure  to  correctly  and  fully  report  his  acts  to  his 
principal.  Clark's  contract  with  aj)])(»llee  was,  in  our 
judgment,  clearly  within  the  scope  of  his  powers  as  the 
agent  of  appellant  for  the  collection  of  those  notes  and 
c<mtracts.    He  did  not  by  this  contract  release  Smith  from 
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his  obligation  to  pay  appellant  the  amount  of  the  freight. 
The  liability  of  Smith  for  the  freight  on  the  machine  re- 
mains and  is  fully  secured  by  appellant's  mortgage;  and, 
the  jury  having  found  in  favor  of  appellee  on  this  point, 
it  follows  from  what  we  have  said  that  if  the  court  prop- 
erly submitted  that  question  to  the  jury  its  finding  cannot 
be  disturl)ed. 

Appellant's  third  contention  that  the  contract  between 
appellant  and  Smith,  being  in  writing,  cannot  be  varieil 
by  parol  does  not  arise  in  this  case.  Appellee  was  in  no 
sense  a  party  to  the  contract  with  Smith.  The  contract 
betwe<^n  appellant  and  appellee  did  not  purport  to  rele^ise 
Smith  from  his  obligation  to  pay  the  freight  nor  in  any 
manner  change  the  terms  of  the  contract  between  appel- 
lant and  Smith.  It  was  a  separate  and  independent  con- 
tract, entered  into  between  appellee  and  Clark  as  the 
agent  of  appellant,  and  must  stand  or  fall  according  to  its 
own  terms,  independently  of  appellant's  contract  with 
Smith. 

We  come  now  to  appellant's  last  assignment,  that  the 
court  erred  in  giving  instruction  No.  2,  requested  by  de- 
fendant. The  instruction  reads  as  follows:  'H>stensible 
authority  to  act  as  agent  may  be  conferred  if  the  .party 
(to)  be  charged  as  principal  affirmatively  or  intentionally, 
or  by  lack  of  ordinary  care,  caused  (causes)  or  allows 
third  persons  to  trust  and  act  upon  such  apparent  agency ; 
and  in  this  case,  if  the  jury  believe  from  the  evidence  that 
said  J.  T.  Clark  had  the  apparent  authority  to  contract 
for  the  payment  by  the  defendant  bank  of  the  freight  on 
the  threshing  outfit  purchased  by  George  W.  Smith,  then 
the  plaintiff  is  bound  by  the  acts  of  said  J.  T.  Clark,  and, 
if  you  believe  that  the  defendant  by  a  preponderance  of 
the  evidence  has  established  the  making  of  said  contract 
to  pay  said  freight  and  retain  the  same  out  of  the  collec- 
tions made  by  it  for  plaintiff,  then  your  verdict  will  be 
for  the  defendant."  The  only  objection  made  to  this  in- 
struction by  appellant  is  as  to  the  first  clause.  Counsel 
say:    "It  will  be  noted  that  the  court  uses  the  languagis 
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^ostensible  authority  to  act  as  agent  may  be  conferred  if 
the  party  (to)  be  charged  as  principal  afl&rmatively  or 
intentionally,  or  by  lack  of  ordinary  care,  caused  (causes) 
or  allows  third  persons  to  trust  and  act  upon  such  ap- 
parent agency/  This  instruction  is  erroneous,  for  the 
reason  that  there  is  no  evidence  in  the  record  that  could 
possibly  impute  to  the  plaintiff  any  acts  or  omissions 
which  would  affirmatively  or  intentionally,  or  by  lack  of 
ordinary  care,  give  third  persons  the  right  to  believe  that 
the  agent,  Clark,  had  authority  to  bind  the  principal  for 
the  purpose  claimed  by  the  bank  herein.  Nor  is  there  any 
evidence  that  could  be  said  to  cause  or  allow  third  persons 
to  trust  and  act  upon  such  apparent  agency."  This  is  the 
only  objection  urged  to  this  instruction ;  hence,  none  other 
need  be  considered.  We  are  unable  to  agree  with  counsel 
in  their  contention.  The  evidence  is  that  Clark  was  the 
agent  of  appellant,  fully  authorized  to  represent  them  ''in 
sales  expeil  and  collection  work."  This  being  his  actual 
authority,  we  think  that  in  making  the  contract  with 
appellee  he  was  not  only  acting  within  the  scope  of  his 
apparent  authority,  but  that  he  was  acting  within  the 
scope  of  his  actual  authority;  hence,  this  contention  of 
appellant  must  also  fail. 

While,  as  we  have  already  stated,  we  have  some  doubt 
as  to  the  actual  making  of  the  contract,  a  consideration  of 
the  whole  record  satisfies  us  that  we  cannot,  without  invad- 
ing the  province  of  the  jurj^,  give  appellant  any  relief  in 
this  action.  We  tliertfore  recommend  that  the  judgment 
of  the  district  court  be  affirmed. 

Ames  and  Calkins,  C(\,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 
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John  T.  Cathees,  APrELLEE,  v.  John  H.  Glissman, 

APPELLANT. 
Filed  December  18,  1907.    No.  15,052. 

Appeal  from  the  district  court  for  DouglaB  county: 
Alexander  C.  Troup,  JupoB.    Affirmed. 

John  0.  Yeiser  and  George  A.  Mag  my,  for  appellant. 

J.  0.  Deticeilery  contra. 

Fawcett,  O. 

This  case  made  its  first  appearance  in  this  court  on 
January  12,  1907,  by  the  filing  by  appellant  of  a  certified 
copy  of  the  judgment  below,  together  with  a  praecipe  and 
assignment  of  errors.  Nothing  further  was  done  in  this 
court  until  Septeml)er  7,  1907,  when  appellant  filed  in  this 
(*<)urt  a  motion  to  supply  record,  and  delivered  to  the  clerk 
with  said  motion  a  transcript  of  the  proceedings  in  the 
district  court,  a  bill  of  exceptions,  and  a  copy  of  his  brief. 
No  notice  of  this  motion  was  ever  served  upon  appellee 
or  his  attorney,  nor  was  said  motion  ever  presented  to 
the  court.  Nothing  further  was  done  by  appellant  until 
the  morning  of  the  day  when  the  case  was  called  for  final 
argument  and  disposition,  when  appellant  appeared  and 
filed  another  motion  suggesting  a  diminution  of  record, 
and  asking  leave  to  file  certified  copies  of  such  record, 
omitted,  as  he  alleges,  by  mistake,  which  certified  copy  he 
tendered  with  the  motion.  The  case,  in  this  state  of  the 
record,  was  submitted  to  this  department.  Attorneys  for 
appellant  and  appellee  both  appeiired,  appellant  claiming 
the  right  to  supply  the  deficiencies  in  the  record  at  this 
time,  and  appellee  contending  that  the  application  should 
be  denied,  and  that  the  judgment  of  the  court  below  should 
be  affirmed  or  the  appeal  dismissed. 

On  consideration  of  the  matter,  we  are  all  of  the  opinion 
that  appellee's  contention  sliould  be  sustained;  that  we 
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must  consider  the  several  applications  of  appellant  to 
supply  the  record  and  to  file  the  bill  of  exceptions  as 
being  made  of  this  date.  We  do  not  think  that  such 
laches  should  be  encouraged  by  the  court.  To  permit 
appellant  to  do  as  he  now  desires  would  be  encouraging  a 
practice  which  would  completely  unsettle  the  procedure 
in  this  court,  and  would  leave  litigants  to  suffer  from 
the  gi'oss  lack  of  diligence  of  attorneys  representing  their 
opponents. 

We  therefore  recommend  that  the  motions  of  appellant 
for  leave  to  supply  record  and  his  suggestions  of  diminu- 
tion of  record  be  overruled,  and,  no  error  appearing  in 
the  certified  copy  of  the  judgment  filed  January  12,  1907, 
that  the  judgment  of  the  district  court  be  affirmed. 

Ames  and  Calkins,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  motions  of  appellant  for  leave  to  supply  rec- 
ord and  his  suggestions  of  diminution  of  record  are  over- 
ruled, and  the  judgment  of  the  district  court  is 

Affirmed. 


Henry  Gund,  appellee,  v.  Elias  Ballard  et  al., 

appellants. 

Filed  December  18,  1907.    No.  15»113. 

1.  Appeal:  Remand  with  Directions.    Where  this  court  has  determined 

the  questions  of  fact  and  fixed  the  liabilities  of  the  parties  in 
a  suit,  and  remanded  the  case  to  the  district  court,  with  specific 
directions  to  that  court  to  enter  its  Judgment  in  accordance  with 
the  findings  and  Judgment  of  this  court,  as  set  out  in  its  opinion. 
It  is  then  too  late  to  bring  in  new  parties  or  to  raise  new  or 
different  issues. 

2.  Banks:  rNSOLVENor:  Indebtedness  of  Stockholder:  Interest.  Where 

a  stockholder  in  a  bank  which  is  in  process  of  liquidation,  who 
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and  his  principal,  and  thereby  escape  all  liability  for  the 
payment  of  interest  on  the  principal  sum  of  the  indebted- 
n(»ss  for  which  he  thus  became  obligated.  It  must  be  ac- 
cepted, we  think,  as  fundamentally  correct  that  he  could 
not  be  permitted  to  profit  by  his  own  wrongful  action,  nor 
by  the  action  of  the  bank  on  the  one  part  and  himself  on 
the  other,  to  the  prejudice  of  the  stockholders,  he  holding, 
as  he  did,  the  fiduciary  relations  then  existing  between 
him  and  the  corporation  and  those  it  represented.  Stem- 
burg  V.  Callanan,  14  la.  251;  Oliver  v,  Lansing  &  Inghan^, 
48  Neb.  338.  On  the  other  hand,  a  court  of  equity  will 
not  enforce  a  usurious  contract  prohibited  by  law.  A 
court  of  equity,  it  seems  to  us,  should  require  him  to  do 
equity,  and  this  demands  of  the  plaintiff  that,  in  order  to 
discharge  his  liability  to  the  bank,  he  must  pay  the  prin- 
cipal indebtedness,  together  with  the  legal  rate  of  interest 
accruing  thereon  during  the  time  of  the  running  of  the 
debt.  Eiseman  v.  Oallagher^  24  Neb.  79;  Frenzer  v.  Rich- 
ards ^  60  Neb.  131."  The  above  reasoning  by  the  chief 
justice  is  eminently  sound,  and  has  our  approval.  The 
cause  was  remanded  to  the  district  court,  "with  directions 
to  ascertain  the  amount  justly  due  from  the  plaintiff, 
according  to  the  views  herein  expressed,  and  to  make  such 
further  and  other  orders  in  the  premises  bh  seem  to  be 
just  and  equitable,  not  inconsistent  with  this  opinion,  to 
the  end  that  all  of  the  rights  of  all  parties  to  the  litigation 
may  be  fully  and  finally  adjudicated  and  determined." 

In  the  opinion  the  court  determined  the  question  that, 
while  the  note  referred  to  was  tainted  with  usury,  the 
relations  of  plaintiff  Gund  to  the  bank  were  such  that  he 
could  not  avail  himself  of  the  plea  of  usury,  and  thereby 
escape  payment  of  lawful  interest;  that,  while  a  court  of 
equity  will  not  enforce  a  usurious  contract  by  compelling 
the  payment  of  usury,  it  will  require  a  party  occupying 
the  fiduciary  relation  to  the  payee  which  was  occupied  by 
plaintiff  in  this  case  to  do  equity  by  paying  lawful  inter- 
est ;  and  that  as  plaintiff  had  full  knowledge  of  the  items 
which  went  to  make  up  the  consideration  for  the  note 
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which  he  signed  with  Hayes,  and  had  received  from  Hayes 
Bros,  a  large  amount  of  property  in  consideration  of  his 
aKRuming  the  indebtedness  represented  by  said  note,  ac- 
cording to  its  terms,  the  conrt  would  not  go  behind  the 
execution  of  the  note  and  inquire  whether  it  contained 
any  usury  or  not,  but  would  take  the  note  as  fixing  the 
amount  of  plaintiff's  liability  on  that  date,  and  would  only 
consider  the  question  of  usury  subsequently  thereto.  This 
left  nothing  for  the  district  court  to  do  when  the  case 
was  remanded  but  to  state  the  account  between  the  plain- 
tiff and  defendant  bank  subsequent  to  the  date  of  the  note. 
This  the  district  court  has  done,  and  so  far  as  the  court 
has  correctly  carried  out  its  figures  it  has  followed  the 
directions  of  this  court. 

After  the  case  was  remanded,  through  the  efforts  of 
plaintiff's  attorneys,  Hayes  was  induced  to  intervene  in 
the  case,  and  an  attempt  was  made  by  plaintiff  to  try 
again  the  question  of  usury  which  had  been  disposed  of 
by  the  former  decision  of  tliis  court.  We  do  not  think 
that  Hayes  was  a  necessary  or  even  proper  party  after 
the  case  had  been  remanded.  His  going  into  the  case  at 
that  time  could  not  in  any  manner  affect  the  issues  which 
had  already  Ixn^n  determined.  If  plaintiff  desired  him  to 
be  a  party  in  the  case,  he  should  have  made  him  a  party 
in  the  first  instance.  He  could  not  wait  until  after  the 
issues  had  been  fully  determined  by  this  court,  and  then, 
after  the  cose  w^as  remanded  with  specific  directions,  bring 
him  into  the  case  for  the  purpose  of  trying  again  issues 
which  had  already  been  finally  adjudicated,  and  which  it 
is  clear  would  have  been  adjudicated  in  precisely  the  same 
manner  they  were,  even  if  Hayes  had  been  a  party  on  the 
first  hearing.  The  fact  that  the  district  court  permitted 
Hayes  to  intervene  is  immaterial,  however,  for  the  reason 
that  his  intervention  was  not  permitted  in  any  manner 
to  influence  the  court  in  its  findings  and  judgment. 

An  examination  of  paragraph  4  of  the  decree  entered 
bv  the  court  shows  a  clerical  error  of  $1,000.  In  that 
paragraph  the  court  makes  specific  findings  of  the  amount 
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due  under  the  note,  showing  the  amount  due  with  interest 
at  7  per  cent,  to  December  31,  1901,  but  in  making  the 
footing  the  total  is  stated  as  f 5,335.50  when  it  should  be 
$6,335.50.  This  error  affecting  a  number  of  the  other 
findings,  as  shown  in  several  of  the  subsequent  paragraphs 
of  the  court's  decree,  necessitates  a  recasting  of  the  decree. 
The  court  charges  plaintiff  with  interest  to  December  31, 
1901,  instead  of  to  the  date  of  the  decree,  and  complaint 
is  made  of  that  fact  by  appellants,  Lane  and  Sands,  who 
contend  that  plaintiff  should  pay  interest  to  the  latter 
date.  We  think  this  contention  should  be  sustained.  The 
fact  that  the  money  was  in  the  hands  of  the  managing 
directors  during  all  of  the  time  subsequent  to  December 
31,  1901,  is  not  sufficient  to  relieve  plaintiff  from  his 
liability  to  pay  interest  upon  his  indebtedness,  for  the 
reason  that,  while  the  monev  was  in  the  hands  of  the 
managing  directors,  it  was  not  available  for  the  payment 
of  plaintiff's  note,  but  by  the  proceedings  being  prosecuted 
by  plaintiff  Avas  withheld  from  distribution,  thereby  dam- 
aging the  stockholders  to  the  extent  of  the  lawful  interest 
thereon.  We  hold,  therefore,  that  in  the  new  decree  the 
court  should  compute  interest  upon  the  net  amount  due 
from  plaintiff  to  the  bank  on  December  31, 1901,  from  that 
date  to  the  date  of  the  decree. 

Complaint  is  made  by  plaintiff  and  cross-ai)pellant, 
Hastings,  that  th(»  court  erred  in  paragraph  11  of  its 
decree  in  charging  them  with  interest  at  the  rate  of  2 
per  cent,  per  annum  for  not  depositing  the  funds  in  bank 
at  interest  pending  the  litigation  and  after  a  supersedeas 
bond  had  been  filed.  We  think  the  court  was  right.  It 
appears  from  the  evidence  that  the  money  had  been  on 
deposit  in  three  banks,  one  of  which  was  paying  3  per  cent., 
and  each  of  the  othei*s  2  per  cent.,  but  that  plaintiff  and 
cross-appellant,  ITastings,  after  they  obtained  the  custody 
of  the  funds,  placed  them  in  a  bank  of  which  plaintiff 
was  a  stockholder,  without  interest.  We  think  the  district 
court  was  fuUr  warranted  in  holding  that  thev  were 
"negligent"  in  that  particular.    The  bajik  had  been  paying 
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thnt  rat('  of  interest  upon  the  money  prior  thereto,  and  a 
supernedeas  bond  had  been  filed,  which  would  necessarily 
prevent  a  distribution  of  the  money  for  a  considerable 
period  of  time.  We  think  it  was  clearly  their  duty  to  at 
least  have  used  reasonable  diligence  to  have  deposited 
the  funds  in  some  resi>onsible  bank  where  they  would  have 
drawn  the  rate  of  interest  customary  on  such  deposits. 
The  evidence  does  not  disclose  that  they  ever  made  any 
such  attempt,  but,  on  the  contrary,  they  deposited  the 
money  in  a  bank  in  which  plaintiff  was  personally  inter- 
ested, and  without  interest. 

Complaint  is  made  by  appellants.  Lane  and  Sands,  of 
paragraph  10  of  the  court's  decree,  in  which  it  allowed 
the  trustees,  Hastings  and  Gund,  $500  and  f250,  respect- 
ively, for  services  in  connection  with  the  liquidation  of 
the  bank,  the  contention  being  made  that  they  had  not 
acted  in  good  faith  in  relation  to  the  attempt  of  plaintiff 
to  escape  payment  of  a  large  portion  of  the  note  in  con- 
troversy. From  the  amount  allowed  by  the  court  it  is 
evident  that  no  compensation  was  allowed  to  either  of 
these  trustees  for  any  service  performed  or  money  ex- 
pended on  account  of  this  litigation.  While  we  perfectly 
agree  with  the  contention  of  counsel  for  appellants,  Lane 
and  Sands,  that  the  directors  would  not  be  entitled  to 
any  ■  compensation  of  that  character,  we  are  not  prepared 
to  hold  that  the  trustees  would  have  to  perform  the  large 
amount  of  work  and  l)ear  the  responsibility  of  closing  up 
the  affairs  of  the  bank  without  just  compensation  therefor. 
No  question  is  made  that  the  amount  allowed  by  the  court 
is  unreasonable,  and  its  findings  in  that  particular  should 
be  affirmed. 

Complaint  is  also  made  by  appellants,  Lane  and  Sands, 
that  the  court  erred  in  paragraph  14  of  its  decree  in 
refusing  to  make  them  an  allowance  for  attorneys'  fees 
in  this  cause.  At  the  oral  argument  we  were  inclined  to 
think  that  in  this  the  court  had  erred;  but  upon  more 
mature  deliberation  and  a  careful  examination  of  the 
record  we  have  reached  a  different  conclusion.     The  ap- 
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pearance  of  the  attorneys  for  appellants,  Lane  and  Sands, 
was  for  them  only.  They  did  not  appear  for  them  and 
all  of  the  other  stockholders,  or  for  them  and  all  stock- 
holders similarly  situated.  What  they  did  was  to  appear 
for  those  two  parties  alone  and  litigate  their  contention 
as  to  the  distribution  of  a  fund,  which  was  already  in 
existence,  in  the  hands  of  the  trustees  and  subject  to 
distribution  to  the  parties  entitled  thereto  as  their  re- 
spective rights  might  be  determined  by  the  court.  This 
was  not  sufficient  to  entitle  appellants.  Lane  and  Sands, 
to  a  payment  of  their  attorneys'  fees  out  of  the  general 
fund. 

We  therefore  recommend  that  the  cause  be  remanded 
to  the  district  court,  with  directions  to  correct  paragraph 
4  of  its  findings  by  changing  the  total  footing  from  |5,335.- 
50  to  16,335.50,  and  to  correct  the  other  findings  in  ac- 
cordance therewith,  and  to  compute  interest  upon  the  net 
amount  found  due  from  plaintiff,  Henry  Gund,  on  De- 
cember 31,  1901,  to  the  date  of  the  decree  which  it  shall 
enter,  at  the  rate  of  7  per  cent,  per  annum,  and  enter 
its  decree  therefor,  and  that  in  all  other  respects  the 
decree,  of  the  district  court  be  affirmed. 

Ames  and  Calkins,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  cause  is  remanded  to  the  district  court,  with 
directions  to  correct  paragraph  4  of  its  findings  by  chang- 
ing the  total  footing  from  |5,335.50  to  f6,335.50,  and  to 
correct  the  other  findings  in  accordance  therewith,  and  to 
compute  interest  upon  the  net  amount  found  due  from 
plaintiff,  Henry  Gund,  on  December  31,  1901,  to  the  date 
of  the  decree  which  it  shall  enter,  at  the  rate  of  7  per  cent, 
per  annum,  and  enter  its  decree  therefor.  In  all  other 
respects  the  decree  of  the  district  court  is  affirmed. 

JtJDGMBNT  ACCOBDINGLT. 
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Andrew  B.  Starkey  et  al.,  appellants,  v.  Samuel  L. 

Palm,  appellee. 

Piled  Decembeb  18,  1907.    No.  14,975. 

Intoxicating  Liquors:  License:  Petitton:  Frekiiolder.  The  statutory 
qualification  of  a  freeholder  as  a  petitioner  upon  an  application 
for  a  saloon  license  does  not  require  evidence  so  conclusive  as 
would  be  requisite  to  enable  him  to  recover  in  ejectment  against 
an  adverse  claimant,  but  it  is  sufficient  if  he  has  by  record  or 
documentary  evidence,  or  both,  and  in  good  faith  claims  and 
believes  himself  to  have  a  freehold  estate  in  lands  within  the 
prescribed  district  within  which  he  resides. 

Appeal   from   the  district   court  for  Dundy   county: 
Robert  C.  Orr,  Judge.    Affirmed. 

W.  8.  Morlan  and  R.  D.  Dndiner^  for  appellants. 

D.  G.  nines  and  Boyle  &  Eld  red  ^  contra, 

Ames,  C. 

This  is  an  appeal  from  a  judgment  of  the  district  court 
affirming  an  order  of  the  trustees  of  the  village  of  Benkel- 
man  granting  a  saloon  license.  The  sole  objection  is  that 
certain  of  the  petitioners  lacked  the  qualification  of  being 
freeholders.  Concerning  this  qualification  we  are  of  the 
opinion  that  the  statute  does  not  require  evidence  so  con- 
clusive as  would  be  requisite  to  enable  the  petitioner  to 
recover  in  ejectment  against  an  adverse  claimant.  So 
strict  a  rule  would  prolong  the  hearing  of  a  remonstrance 
indefinitely,  and  entail  an  expenditure  of  time  and  money 
so  great  as  practically  to  convert  the  statute  into  an 
absolute  prohibitory  law,  which  was  evidently  not  the 
legislative  intent  that  it  should  be.  We  think  the  statute 
is  satisfied  if  the  petitioner  has  by  record  or  documentary 
evidence,  or  both,  and  in  good  faith  has  and  claims  a  free- 
hold estate  in  lands  within  the  prescribed  district  within 
which  he  resides. 

Two  of  the  petitioners  had  purchased  and  acquired  title 
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to  a  village  lot  some  six  months  before  signing  the  appli- 
(*ation.    Something  more  than  a  month  prior  to  that  time 
they  had  entered  into  an  executory  contract  for  the  sale 
of  the  same,  conditioned  upon  the  payment  of  the  purchase 
price  four  months  thereafter.     Meantime  they  were  to 
'  retain  the  title,  and  may  still  retain  it  for  aught  that  we 
know.     They,  of  course,  were  before  the  making  of  the 
contract,  and  afterwards  continued  to  be,   freeholders, 
f'ounsel  suggests  that  such  a  transaction  or  a  similar  one 
might  be  made  use  of  as  a  fraudulent  device  for  the  color- 
able  qualification  of  petitioners.   In  such  case  the  courts 
would,  upon  due  proof,  doubtless  treat  it  accordingly,  but 
there  is  no  evidence  that  this  is  an  instance  of  that  kind. 
Another  petitioner  had  purchased  a  lot  subject  to  tax  liens 
about  a  month  before  signing  the  petition.  He  gave  no  rea- 
son for  making  the  purchase,  but  there  is  no  evidence  that 
it  was  colorable,  that  is,  not  a  real  purchase  and  acquisi- 
tion of  the  title,  and  if  it  was  such  his  motive  is  immaterial, 
but  there  is  no  evidence  as  to  his  motive.     Another  peti- 
tioner was  the  purported  grantee  in  a  deed  executed  some 
ten  years  previously,  but  not  filed  for  record  until  about 
two  months  before  signing.   Her  name  seems  to  have  been 
written  in  place  of  that  of  another  as  grantee,  which  latter 
had  been  erased.  The  erasure  and  substitution  might  have 
been  innocent,  and  the  court  will  not,  without  proof,  pre- 
sume it  to  have  been  fraudulent  and  criminal.  As  to  sev- 
eral other  deeds,  it  was  shown  that  they  were  obtained 
shortly  before  signing,  and  recited  nominal  considerations 
only,  and  that  some  of  them  were  acknowledged  before  a 
notary  public  who  was  also  attorney  for  the  applicant ;  and 
hence  it  is  urged  that  the  motive  of  the  grantees  was  to 
qualify  themselves  as  i)etitioners.     This,  however,  is  an 
inference  or  suspicion  only,  and  not  supported  by  proof. 
There  is  not  shown  any  concert  of  action  between  the  sev- 
eral grantees  or  grantors,  nor  any  conspiracy  between 
either  and  the  applicant,  nor  is  it  shown  that  in  any  in- 
stance the  title  acquired  was  colorable  only,  and,  as  we 
have  said,  the  law  does  not  make  the  motive  material,  pro- 
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vided  the  character  of  the  freehold  is  actual  or  bona  fide, 
not  pretended.  Four  of  the  petitioners  were  grantees  by 
several  deeds  from  one  Hundley,  who  is  alleged  to  have  held 
the  title  as  trustee  of  a  partnership  or  corporation  called 
the  "Northwestern  Cattle  Company/^  but  there  is  no 
competent  proof  of  the  assertion,  and,  if  it  be  true,  it  does 
not  appear  whether  the  company  authorized  or  ratified 
the  transfer.  The  conveyances  will  not  be  presumed  to 
have  been  breaches  of  trust.  Counsel  cites  and  relies  on 
Colglazier  v.  McClary  ii  Martin ,  5  Neb.  (Unof.)  332.  We 
do  not  think  that  opinion  is  sufficient  to  warrant  a  rever- 
sal in  this  case.  Under  the  statute  as  it  now  is  the  only 
question  for  the  courts  in  this  regard  is  whether  the  peti- 
tioners are  in  good  faith  and  reality,  as  distinguished  from 
colorable,  freeholders. 

The  evidence  does  not  convince  us  to  the  contrary,  and 
we  think  that  the  judgment  of  the  district  court  is  right, 
and  recommend  that  it  be  affirmed. 

* 

Pawcett  and  Calkins,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Otis  M.  Smith,  appellee,  v.  Western  Union  Telegraph 

Company,  appellant. 

Filed  December  18,  1907.    No.  15,017. 

1.  Telegpraphs:  Negligence:  Evidence.    For  a  breach  of  its  contract  to 

transmit  a  message  oyer  its  Unes  a  telegrapli  company  is  liable 
for  such  damages  as  may  reasonably  be  supposed  to  have  been 
within  the  contemplation  of  both  parties  at  the  time  the  contract 
was  made,  and,  such  damages  being  dependent  upon  the  knowl- 
edge of  the  parties  at  the  time,  proof  thereof  by  evidence  of 
facts  and  circumstances  additional  to  such  as  are  disclosed  by 
the  message  itself  is  admissible. 

2.  Appeal:  Instbucttons;  Asstonmsntb  of  Erbob.    When  a  trial  court 
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has  instructed  a  jury  generally  upon  the  issues  and  law  of  a 
case,  and  there  has  been  no  request  for  di£[erent  or  additional 
instructions,  an  assignment  of  error  in  this  court  that  "the  court 
erred  in  falling  to  instruct  the  jury  as  to  the  law  of  the  case" 
is  too  vague  to  call  for  consideration. 

3. :  B3VIDENCE:  Assignments  of  Ebrob.    An  assignment  of  error 

that  "the  court  erred  in  the  admission  of  incompetent  evidence 
as  to  the  measure'  of  damages"  is  too  vague  to  invoke  the  judg- 
ment of  this  court 

Appeal    from    the    district    court    for   York    county: 
Arthur  J.  Evans,  Judge.    Affirmed. 

George  H.  Fearona,  Francis  A.  Brogan  and  France  & 
France,  for  apellant. 

Oilbert  Bros,,  contra. 

Ames,  C. 

There  seems  to  be  no  important  dispute  of  fact  in  this 
case.  The  plaintiff  was,  and  for  some  time  had  been,  a 
grain  dealer  at  the  city  of  York,  in  thife  state;  his  business 
»  consisting  principally  in  purchasing  grain  from  farmers 
and  shipping  it  to  and  selling  it  at  distant  markets  in  the 
east  and  south.  These  facts  were  well  known  to  the  de- 
fendant, the  Western  Union  Telegraph  Company,  through 
its  agent  and  operator  at  said  city,  who  was  and  for  some 
time  had  been  accustomed  to  receive  and  transmit  over  the 
defendant's  lines  daily  a  large  number  of  telegraph  mes- 
sages relating  to  the  plaintiflf's  business,  and  between  the 
latter  and  distant  persons  and  firms  with  whom  he  trans- 
acted his  business,  and  particularly  between  him  and  a 
commission  house  or  firm  named  Ballard,  Messmore  & 
Company,  located  at  the  city  of  St.  Louis,  Missouri.  The 
operator  knew  also  that  such  messages  were  frequently 
written  in  cypher  so  as  to  be  partly  or  wholly  unintelli- 
gible to  persons  not  familiar  with  or  in  possession  of  the 
"key"  by  which  they  were  interpreted.  On  the  13th  day 
of  July  the  plaintiff  received  a  cypher  telegram  from 
Hallard,  Messmore  &  Company,  which  being  interpreted 
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iiieaiiH  that  they  would,  upon  his  aceei)tance  of  their  oflfcT 
before  9:30  o'eloi-k  A.  ^I.  of  the  next  day,  pay  him  93 
cents  a  bushel  for  10,000  bushels  of  a  certain  description 
of  wheat,  if  actually  delivered  within  a  si)ecified  time. 
After  having  during  the  day  of  the  riH-eipt  of  the  message 
suppliiHl  himself  with  the  rcHiuired  grain,  the  plaintiff 
shortly  before  8  o'clock  on  the  following  morning  dc* 
livered  to  the  operator  for  transmission  a  message  in  th(» 
following  words :  "York,  Neb.,  7-14-1905.  Ballard,  Mess- 
more  &  Co.,  St.  Louis,  Mo.  Ac(*ept  detailed  absolutely 
accursed,  will  run  very  near  sample  will  all  be  accursed. 
O.  M.  Smith."  This  message,  which  was  delivered  to  the* 
operator  in  time  for  transmission  and  delivery  on  or  be 
fore  9:30  o'clock  on  the  same  day,  is  interpreted  as  fol- 
lows: "Accept  93  cents,  10,000  bushels  No.  2  hard  wheat. 
Will  run  very  near  sample.  Will  all  be  No.  2  hard  wheat." 
It  is  not  shown  that  the  operator  interpreted  the  message 
or  was  competent  so  to  do,  or  that  any  one  explained  it  to 
him,  or  that  he  knew  or  could  have  known  its  exact  mean- 
ing or  the  subject  to  which  it  related,  except  by  inference 
from  his  knowledge  of  the  foregoing  circumstances.  H(» 
negligently  delayed  sending  the  message  for  several  hours, 
and  in  the  meantime  the  market  price  of  wheat  fell  to 
the  extent  of  5^  cents  a  bushel,  entailing  a  loss  of  that 
amount,  or  ?550  in  all,  upon  the  plaintiff,  to  recover  which 
as  damages  this  action  was  brought.  The  answer,  except 
that  it  admits  the  corporate  character  of  the  defendant 
and  the  receipt  of  the  message  for  transmission,  is  a  gen- 
eral denial.  There  is  a  reply,  which,  how(»ver,  does  not 
affect  the  issues  as  thus  stated.  There  was  a  trial  to  a 
jury,  and  a  verdict  and  judgment  for  the  plaintiff,  from 
which  the  defendant  appealed. 

The  principal  reliance  of  the  defendant  is  upon  the  rule 
announced  in  Hadley  v,  Baxendale.  9  Exch.  (Eng.)  *341, 
w^hich  has  been  generally,  if  not  universally,  adopted  in 
this  country,  both  by  the  United  States  and  state  courts, 
and  which  is  expressed  in  the  following  language:  "Where 
two  parties  have  made  a  contract,  which  one  of  them  has 
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broken,  the  damages  which  the  other  party  ought  to  re- 
ceive in  respect  of  such  breach  of  contract  should  be  such 
as  may  fairly  and  reasonably  be  considered  either  arising 
naturally,  i.  e.,  according  to  the  usual  course  of  things, 
from  such  breach  of  contract  itself,  or  such  as  may  reason- 
ably be  supposed  to  have  been  in  the  contemplation  of  both 
parties  at  the  time  they  made  the  contract,  as  the  probable 
result  of  the  breach  of  it.''  Sycamore  Marsh  Harvester 
Mfg,  Co,  t\  Sturm,  13  Neb.  210;  French  v,  Ramge,  2  Neb. 
254.  The  rule,  we  think,  is  too  well  settled,  both  in  this 
state  and  elsewhere,  to  permit  of  criticism  or  require  dis- 
cussion: Neithef  does  there  seem  to  be  any  doubt  that  in 
the  absence  of  legislation  it  applies  in  its  full  extent  and 
meaning  to  contracts,  express  or  implied,  for  the  trans- 
mission of  messages  over  telegraph  lines.  Western  Union 
T.  Co.  V.  HaU,  124  U.  S.  U4:\  Primrose  i7.  Western  Union  T. 
Co.,  154  U.  S.  1;  M'estern  Union  T.  Co.  v.  Coggin,  68  Fed. 
137;  Fergusson  Bros.  v.  Anglo-American  T,  Co.,  178  Pa. 
St.  377;  Candee  v.  Western  Union  T.  Co,,  34  Wis.  471. 
And  the  rule  is  held  to  apply  with  especial  force  in  cases 
in  which  the  message  is  in  cypher,  so  as  to  be  unintelli- 
gible to  the  company  or  its  agents,  and  who  are  therefore 
presumably  ignorant  of  its  purport  and  purpose.  United 
States  T.' Co,  v.  Gildersleere.  29  Md.  232;  Western  Union 
T.  Co.  V.  Wilson,  32  Fla.  527;  Cannon  v.  W'cfitern  Union  T. 
Co.,  100  N.  Car.  300.  The  purport  of  all  these  decis- 
ions, and  of  many  othei-s  that  might  be  cited,  is  that  in  an 
action  against  a  telegraph  company  to  recover  damages 
for  failure  to  transmit  a  message,  unless  the  language  of 
the  message  itself  discloses  that  special  loss  or  injury  will 
probably  result  from  such  failure,  or  that  fact  is  made 
known  to  the  agents  of  the  company  by  some  other  means, 
the  measure  of  damages  will  not  exceed  the  cost  of  trans- 
mission; otherwise,  the  requirement  of  the  rule  that  only 
such  damages  are  recoverable  "as  may  reasonably  be  sup- 
posed to  have  becMi  within  the  contemplation  of  both  par- 
ties at  the  time  they  made  the  contract"  will  not  be  satis- 
fied. 
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But  it  is  equally  well  established  by  the  authorities,  or 
some  of  them,  and  deduced  with  logical  necessity  from 
principle  and  analogy,  that  knowledge  of  purport  or  pur- 
pose and  of  the  nature  of  the  loss  or  injury  that  will  prob- 
ably result  from  delay  or  error  in  transmission  may  be  im- 
parted to  the  company,  so  as  to  fix  upon  it  a  liability  for 
substantial  damages,  as  well  by  circumstances  as  by 
formal  or  explicit  notice,  or  by  the  language  of  the  mes- 
sage itself,  and  in  the  former  case  the  fact,  if  it  be  one,  that 
the  message  is  wholly  or  partly  cryptogram,  is  immaterial, 
except  in  so  far  as  it  may  serve  as  an  item  of  evidence  for 
the  proof  or  disproof  of  knowledge.  27  Am.  &  Eng. 
Ency.  Law  (2d  ed.),  1063,  and  cases  cited  in  note.  This 
doctrine  was  fully  adopted  by  this  court  in  Western  Union 
T.  Co.  V.  Church,  3  Neb.  ( Unof . )  22,  a  case  in  some  of  its 
features  not  unlike  this.  The  opinion,  which  cites  and 
comments  upon  the  authorities  at'  considerable  length,  is 
reported  as  unofficial,  but,  inasmuch  as  the  question  was 
the  sole  vital  point  in  the  ca^e  and  the  decision  was  ap- 
proved by  the  court  as  being  "right,"  it  cannot  be  regarded 
otherwise  than  as  expressing  the  deliberate  and  unan- 
imous judgment  of  the  judges  as  well  as  that  of  the  com- 
missioners in  this  essential  particular.  Applying  this  rule 
to  the  case  at  bar,  the  above  related  facts,  and  some  minor 
circumstances  of  like  nature,  but  not  recited,  presented  an 
issue  of  fact  upon  the  question  of  knowledge  appropriate 
for  the  determination  of  the  jury,  and  constitute  evidence 
sufficient  to  sustain  their  verdict  in  that  respect.  Baldwin 
V.  United  States  T.  Co.,  45  N.  Y.  744. 

There  are  two  other  assignments  of  error  mentioned  in 
the  appellant's  brief:  "(2)  The  court  erred  in  failing  to 
instruct  the  jury  as  to  the  law  of  the  case ;  ( 3 )  the  court 
erred  in  admission  of  incompetent  evidence  as  to  the  meas- 
ure of  damages."  Both  these  assignments  are  too  vague  to 
invoke  the  judgment  of  this  court.  The  trial  judge  did 
instruct  generally  upon  the  issues  and  law  of  t  he  case.  To 
several  paragraphs  of  these  instructions  the  def(»ndant  ex- 
cepted, but  no  request  for  instructions  was  made  on  its 
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behalf,  nor  any  objection  that  those  ji;iven  were  not  ad- 
equate to  submit  all  the  issues  of  fact  to  the  jury  under  the 
court's  view  of  the  law  applicable  thereto.  What  specifkt 
instance  or  instiinces  of  admission  of  incompetent  evi- 
dence occunvd  is  not  pointed  out.  The  damages  allowcnl 
appear  to  us  to  have  been  the  probable  and  proxinmte  re- 
sult of  the  delay  in  the  transmission  of  the  message,  and 
not  eiccessive  in  amount. 

We  discover  no  error  in  the  record,  and  recommend  that 
the  judgment  of  the  district  court  be  affirmed. 

Fawcett  and  Calkins,  CC,  concur. 

By  the  Court:   For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Afb^irmed. 


First  National  Bank,  appellant,  v.  Blair  State  Bank 

ET  AL.,  appellees. 

FnjED  December  18,  1907.    No.  15,027. 

Statute  of  Frauds:  Sales:  Sttbsequent  Pubchaseb.  When  a  yendor 
of  chattels  by  a  contract  voidable  by  the  statute  of  frauds  makes 
a  subsequent  valid  sale  or  pledge  and  delivery  of  the  same  chat- 
tels to  a  third  person,  he  thereby  repudiates  and  avoids  the 
former  contract,  and  the  subsequent  purchaser  may  invoke  the 
statute  for  his  own  protection. 

Appeal  from  the  district  court   for   Douglas  county : 
William  A.  Redick,  Judge.    Affirmed. 

Thomas  Stapleton^  James  H,  Van  Dusen  and  W.  C. 
Lambert^  for  appellant. 

F.  A.  Brogan  and  Herman  Aye,  contra. 

A  MBS,  C. 

In  June,  1900,  Mrs.  L.  P.  Armstrong  was  the  owner  op 
in  the  possession  of  a  cattle  ranch  and  engaged  in  the  lire 
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stock  business  at  Elm  Ciook  iu  Buffalo  county,  in  this 
state.  On  the  30th  dav  of  that  month  she  executed  two 
mortfi^ages  on  parts  of  her  herd,  one  which  became  the 
property  of  the  First  National  Bank  of  Marengo,  Iowa, 
and  the  other  the  property  of  the  Blair  State  Bank  of 
Blair,  in  this  state.  Her  business  seems  to  have  been  in 
the  charge  of  her  husband.  At  any  rate,  counsel  for  both 
parties  to  this  suit  treat  him  as  her  alter  cfjo  and  impute 
his  conduct  to  her  unciualifiedly.  On  the  morning  of  the 
30th  day  of  November,  1903,  an  officer  and  agent  of  the 
JIarengo  bank  visited  Elm  Oeek,  and  had  there  an  inter- 
view with  the  husband  with  reference  to  the  first  men- 
tioned indebtedness.  At  that  time  there  were  no  cattle 
gn  the  ranch  answering  to  the  description  contained  in 
the  mortgage,  but  there  were  40  odd  head  of  cattle  upim 
the  premises  and  bc^longing  to  ^[rs.  Armstrong,  which 
were  described  in  the  mortgage  owned  by  the  Blair  bank, 
and  83  head  belonging  to  her  and  not  incnimbered.  It 
wa*s  agreed  between  Armstrong  and  the  representative 
of  the  Marengo  bank  that  the  83  head  should  be  delivered 
to  the  latter,  and  be  by  him  shii)p(Hl  to  South  Omaha  and 
sold  upon  the  market,  and  the  proceeds  of  the  sale  applied 
toward  the  satisfacti(m  of  the  indebtedness  held  bv  him. 
Elm  Creek  is  situated  on  the  line  of  the  Union  Pacific  Rail- 
rpad  Company  about  IG  miles  west  of  Kearney,  but  cars 
lor  the  proposed  shipment  could  not  then  be  obtained  at 
either  place,  and  on  \\w  afterno(m  of  the  siime  day  Delaney, 
the  agent,  returninl  east  in  quest  of  them.  Nothing  was 
paid  in  consideration  of  the  agre(»ment  and  none  of  the 
cattle  were  delivered  to  Delaney,  and  no  written  memo- 
randum was  made,  but  it  was  agreed  that  the  cattle  should 
remain  in  the  custody  of  Mrs.  Armstrong  au(l  be  cared 
for  by  her  husband,  as  had  formerly  been  the  custom,  until 
they  should  be  taken  under  the  agreement.  In  the  after- 
noon of  the  same  day  Armstrong  visited  Kearney.  In  thf 
morning  of  that  day  the  Blair  bank  had  retained  Bobbins, 
an  attorney  at  Kearney,  and  had  instructed  him  in  general 
29 
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terms  to  look  after  their  interests  as  the  owner  of  the 
other  mortgage  and  indebtedness  belonging  to  it.     Arm- 
strong, upon  his  arrival  in  Kearney,  met  Robbins  and  told 
him  in  substance  of  the  arrangement  between  the  former 
and  Delaney.     The  value  of  the  cattle  in  the  possession 
of  the  mortgagor  and  answering  the  description  in  the 
mortgage  of  the  Blair  bank  was  insufficient  to  satisfy  the 
debt  secured  by  that  instrument,  and  Robbins  asked  Arm- 
strong to  umke  good  the  deficiency  in  part  by  delivering 
to  him  for  his  client  the  83  head  of  the  unincumbered  cattle 
which  were  the  subject  of  the  agreement  between  Arm- 
strong and  Delaney.    With  this  request  Armstrong  was 
reluctant  to  comply,  mentioning  as  an  obstacle  to  so  doing 
that  he  did  not  intend  to  return  at  once  to  Elm  Crc*ek.    To 
obviate  this  objection  Robbins  suggested  that  Armstrong 
write  a  note  to  his  wife  instructing  her  to  deliver  the 
animals,  which  he  finally  consented,  or  seemed  to  consent, 
to  do,  and  he  wrote  and  sealed  a  note,  which  he  addressed 
to  his  wife  and  entrusted  to  Robbins  for  deliverv.     The 
contents  of  the  note  are  not  disclosed  by  the  evidence, 
but  T\obbins  gave  it  to  an  assistant  named  Swan,  who  on 
the  next  day,  December  1,  carried  it  to  Elm  Creek  and 
delivered  it  to  Mrs.  Armstrong,  and  then,  with  the  help 
of  a  hired  man  of  the  latter,  drove  the  cattle  from  the 
pasture  into  a  corral  or  feed  lot,  in  which  he  fastened, 
fed  and  kept  them  for  four  or  five  dsiys  without  objection 
from  the  Armstrongs,  at  the  end  of  which  time,  and  also 
without  such  objection,  he  shipped  them  to  South  Omaha, 
(consigned  to  the  Blair  State  Bank,  where  they  were  sold 
on  the  market,  and  the  proceeds  of  the  sale  appropriated 
by  that  institution  in  part  satisfaction  of  its  demand.     It 
does  not  appear  that  the  Armstrongs  or  either  of  them 
have  in  any  manner  or  at  any  time  since  the  interview 
with  Robbins  been  ignorant  of,  or  have  objected  to,  this 
transaction  in  any  particular,  but  they  appear  to  have 
silently  acquiesced  therein.     This  action  was  begun  in 
May,  1904,  and  tried  in  April,  1906,  upon  an  amended 
petition  alleging  a  sale  and  delivery  of  the  cattle  to  the 
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Marengo  bank  by  L.  F.  Arui«trong  and  a  subs(H]U(*nt 
wrongfal  seizure  and  conversion  of  them  by  the  Bhiir 
bank.  The  answer,  besides  a  general  denial,  alleges  owner- 
ship of  the  cattle  in  the  defendant  by  reason  of  the  trans- 
action above  set  forth,  and  as  a  separate  defense  pleads 
the  statute  of  frauds  as  against  the  alleged  purdiase  by 
the  plaintiff.  There  was  a  trial  to  a  jury,  and  a  directed 
verdict  and  judgment  for  the  def(*ndant,  and  the  plaintiff 
appeaUni. 

There  is  no  contradiction  in  the  evidence  and  no  dispute 
of  laAv,  except  as  to  the  availability  of  the  statute  of 
frauds  as  a  defense  for  the  defendant  bank.  In  otlier 
Avords,  it  is  not  disputed  that  the  statute  would  have  been 
a  complete  defense  for  Mrs.  Armstnmg  to  a  similar  action 
by  the  Marengo  bank  against  her,  or  that  in  such  an  action 
she  might  have  waived  the  statute,  and  that  in  that  event 
the  transaction  between  her  husband  and  l)elan(\v  would 
properly  have  been  adjudged  sufficient  to  transfer  the  title* 
to  the  Jlarengo  bank,  by  which  she  would  have  bwn  con- 
verted into  a  mere  custodian  of  the  catth*  for  it.  Neither 
is-  it  disputed  that  the  piH)tection  of  the  statute  ext(»nded, 
or  would  have  extended,  to  anv  one  who  was  bv  contract 
privy  with  her  in  title.  This  latter  proposition  seems  also 
to  have  been  set  at  rest  by  the  previous  derisions  of  this 
court.  Hansen  v.  Betihclsen^  19  Neb.  433 ;  IJailci/  v,  Kins- 
}n\  35  Neb.  835.  The  reason  for  this  latter  rulc^  was,  w(* 
think,  concisely  and  correctly  stated  by  the  sui)rem(*  court 
of  Indiana  in  Hunter  v.  Bale^,  24  Ind.  299,  as  follows: 
"The  vendor  makes  his  election  to  treat  the  jirior  verbal 
contract  as  void,  whenever  he  makes  a  valid  agreeuumt  of 
sale  in  the  face  of  it,  and  that  the  intermediate  purchaser, 
in  such  a  case,  is  shielded  by  the  statute,  as  well  as  t\w 
vendor."  The  principal,  if  not  sole,  ground  of  contention 
by  counsel  for  the  plaintiff,  if  we  corr(»ctly  und(»rstaud 
him,  is  that  Bobbins'  authority  as  agent  and  attorni^y 
for  the  d(»fendant  extended  only  to  enforcing  the  mortgage 
of  his  <'lient  against  th(»  property  descrilxnl  therein,  and 
that   the  transaction  by  which  he  ol>tain(Ml  possession  of 


Mi  NKHKASKA  llEPORTS.  [Vol.80 


First  Nat.  Hauk  v.  Blair  StHte  Hank. 


the  cattle  in  question,  even  if  lie  had  the  consent  thereto 
of  the  Armstrongs,  which  is  denied,  was  in  excess  of  his 
l>owers,  and  consequently  inefliTtual  to  transfer  the  title 
to  the  Blair  bank.  Granting  such  to  have  been  the  situa- 
tion at  the  time  he  took  possession  of  the  animals,  whicJi 
we  do  not  decide,  that  act  was  not  one  in  its  nature  un- 
lawful, but  was  one  for  the  benefit  and  in  furtherance  of 
the  interests  of  his  client,  which  the  latter  was  at  liberty 
to,  and  whi(*h  it  in  fact  did,  ratify  and  confirm  before  the 
plaintiff  made  any  attempt  to  intervene  or  effectnally  to 
imijeach  it.  As  respects  Armstrong,  we  have  the  uncon- 
tradicted testimonv  of  Kobbins  that  at  the  time  of  the 
intervi(*w  in  Kearney  the  former  consented  to  turn  over 
the  cattle  to  him  for  the  satisfaction  of  his  client,  and  that 
in  conn(H-tion  with  such  c()nsent  he  wrote  and  addresse<l 
the  note  to  his  wife,  in  apparent  compliance  with  whldi 
her  employee  assisted  in  making  the  transfer,  to  which 
she  or  her  husband  never  made  objection,  though  both  had 
ample  opimrtunity  so  to  do  before  the  cattle  were  shipped 
away.  The  evid(»nce,  to  our  minds,  appears  so  conclusively 
in  favor  of  the  defendant  in  this  respect  that,  in  our 
<)pini(m,  a  verdict  in  favor  of  the  plaintiff  could  not  be 
l)ermitted  to  stand. 

It  is  immaterial  whether  the  transaction  was  a  pledge 
or  a  sale,  or  wh(»ther  it  was  consummated  bv  the  deliverv 
to  Swan  or  by  subsequent  ratification  and  acquiescence, 
or  what  was  the  scope  of  Kobbins'  powers  as  agent  or 
attorn(\v.  In  any  event,  the  title  passed  before  the  plain- 
tiff' intervened,  and  the  defendant  was  and  is  rightfully 
and  lawfully  in  the  possession  of  the  cattle  and  of  the 
proceeds  of  their  safe.  When  a  vendor  of  chattels  by  i] 
contract  of  sale  which  is  voidable  bv  the  statute  of  frauds 
makes  a  sale  or  pledge  and  delivery  of  them  ,to  a  third 
l)erson,  he  thereby  repudiates  and  avoids  the  former  con- 
tract, and  the  subse(]uent  purchaser  may  invoke  the  statute 
for  his  own  protection.  Hunter  r.  Bales,  supra;  Petty  r. 
Petty  A  Mon.  (Ky.)  215. 

We  do  not  consider  that  Richards  r.  Canninghaw,  10 
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Neb.  417,  and  CrcfiSwcU  v,  McVuig,  11  Nob.  222,  cited  by  the 
plaintiff,  are  in  point.  In  both  of  these  eases  the  party 
s(  eking  the  protection  of  the  statute  was  a  creditor  chiini- 
injij  adversely  to  both  the  vendor  and  the  vend(»e.  It  i«  true 
that  the  defense  of  the  statute  of  frauds  is  a  personal  one, 
but  it  is  so  in  a  sense  somewhat  different  from  that  in 
which  the  term  is  used  in  some  other  instances,  as,  -for 
(example,  the  case  of  usury.  It  is  free  from  the  same  deji^i'CH* 
or  kind  of  moral  obliji^ation  as  that  which  affects  the  latter, 
and  a  third  person,  who  by  a  voluntary  and  valid  contract 
with  the  vendor  succeeds  to  the  title  and  poss(»ssion  of  the 
latter,  succeeds  also  to  his  right  to  protect  that  title* 
ajgainst  a  previous  void  or  voidable  agreemc^nt. 

We  recommend,   therefore,   that   the  judgment  of  th(» 
district  court  be  affirmed. 

Fawcbtt  and  Calkins,  CC,  concur. 

By  the  Court:  For  the  reasons  stat(»d  in  the  foregoing 
opinion,  the  judgment  of  th6  district  court  is 

Affirmed. 


State  of  Nebraska  v.  Isaac  R.  Alter  et  al. 

Filed  December  18,  1907.    No.  15,369. 

Pleading:  Sufficiency.  When,  in  an  action  to  quiet  title,  the  petition 
sets  forth  the  adverse  title  or  interest  in  general  terms,  but  with-^ 
out  especial  or  particular  description,  the  pleading  is  not  for 
that  reason  obnoxious  to  a  general  demurrer,  but  the  remedy 
of  the  defendant  is  a  motion  to  require  the  petition  to  be  made 
more  definite  and  certain. 

(Original  action  by  tlie  state  to  quiet  title  to  certain 
hinds  occnpied  by  the  soldiers  and  sailors  home  at  (Jrand 
Island.  Defendants  demurred.  Demurrer  orcrrulaL  Dr- 
crce  for  plaintiff. 

William  T.  Thompson.  Attorney  Gciiertth  and  ir.  /?. 
/fo.sr,  for  plaintiff. 

R.  R.  Horih,  eontra. 
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'  Ames,  C. 

This  is  an  action  begun  originally  in  this  court  for  the 
I>uri)ORe  of  procuring  a  decree  quieting  title  in  the  state 
to  a  part  of  the  site  of  the  soldiers  and  sailors  home  at 
(Jrand  Island  as  against  certain  persons  wlio  are  grantors 
in  (leeds  conveying  the  premises  to  the  state  for  the  pur- 
l)oses  of  such  site.  The  cause  was  submitted  upon  a  gen- 
eral demurrer  to  the  petition  without  brief  or  oral  argu- 
ment on  behalf  of  the  defendants,  so  that  we  afe  left  to 
conjecture  what  ground  there  may  be,  if  any,  for  the 
former,  whicli  we  are  unable  to  do.  The  petition  sets  forth 
a  deed  executed  jointly  by  the  defendants,  and  reciting 
that  "for  and  in  consideration  of  the  sum  of  one  dollar 
and  the  location  of  the  soldiers  and  sailors  home  as  per  an 
act  of  the  legislature  of  the  state  of  Nebraska  entitled 
^\n  act  to  establish  and  maintain  a  soldiers  and  sailors 
home,'  in  hand  paid  by  the  state  of  Nebraska"  (the  grant- 
ors) "do  liereby  grant,  bargain,  sell,  convey  and  confirm 
unto  the  state  of  Nebraska''  the  premises  in  question.  The? 
instrument  also  contains  the  covc^uants  against  incum- 
brances and  of  title  and  quiet  possession  and  enjoyment 
usually  found  in  deeds  of  general  warranty.  The  petition 
further  alleges  the  due  execution  and  delivery  of  the  deed, 
and  that  it  was  filed  for  record  on  April  1,  1887,  and  that 
on  the  30th  dav  of  ilarch,  in  the  same  vear,  the  state  went 
into  possession  of  the  premises,  and  has  remained  in  the 
]>osscssion  of  the  same  thence  continuously  until  the  com- 
mencement of  this  action,  a  period  of  more  than  ten  years, 
during  which  time  it  has  located,  erected  and  maintaine<l 
buildings  thereon  for  the  uses  and  purposes  of  a  soldiers 
and  sailors  home,  pursuant  to  said  act,  and  continues  so 
(o  maintain  and  use  the  same.  But  it  is  further  alleged 
that  the  defendants  falsely  claim  and  pretend  to  have 
some  right,  title  or  interest  in  or  to  the  premises  adverse 
to  the  right,  title  or  interest  of  the  plaintiff,  the  nature  of 
which  is  to  the  plaintiflf  unknown,  but  which  is  eflFectual 
as  a  chmd  upon  the  plaintiff's  title  and  against  which  it 
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is  prayed  that  the  plaintiflf's  title  may  be  quieted  by  a 
decree  of  thigr  court 

We  think  it  unnecessary  to  discuss  the  general  rules  of 
law  relative  to  the  construction  and  effect  of  deeds  of  con- 
veyance similar  in  form  to  that  above  described.  The  act 
of  the  legislature  recited  in  the  deed  in  question  is,  by  the 
operation  of  a  familiar  rule  of  law,  a  part  of  the  instrument 
itself,  and  that  act  provides  that  location  of  the  institution 
at  Grand  Island  shall  be  upon  the  condition  that  a  site 
therefor  shall  be  provided,  which  "shall  be  donated  and 
conveyed  to  the  state*  of  Nebraska  in  fee  simple."  There 
is  no  expression  known  to  the  law  that  is  more  unequivocal 
or  completely  free  from  any  sort  or  kind  of  ambiguity  or 
doubt  than  the  phrase  "fee  simple."  It  means  an  absolute 
title  or  estate  in  lands  wholly  unqualified  by  any  reversion, 
reservation,  condition,  or  limitation  or  possibility  of  any 
such  thing,  present  or  future,  or  precedent  or  subscniuent, 
and  it  follows  of  necessity  that,  when  a  grant  is  made  ex- 
pressly pursuant  to  and  in  compliance  with  an  act  of  the 
legislature  requiring  the  creation  of  such  a  title  or  estate 
as  a  condition  to  its  validity  for  any  purpose,  the  grantor 
is  estopped  to  allege  anything  in  contravention  of  the  leg- 
islative intent  or  in  diminution  of  the  estate  described  by 
the  statute. 

The  attorney  general  has  suggested  that  possibly  the 
ground  of  the  objection  is  that  the  petition  does  not  set 
forth  specifically  or  particularly  a  description  of  the  ad- 
verse title  or  interest  claimed  by  the  defendants.  We  are 
not  surprised  that  he  confesses  his  own  incompetency  so 
to  do,  and  strongly  suspect  that  the  defendants  are  af- 
flicted with  the  same  disability.  It  was  formerly  held  that, 
in  the  absence  of  such  a  description,  a  petition  to  quiet  title 
does  not  disclose  a  cause  of  action,  because  the  court  can- 
not determine  from  the  face  of  the  pleading  that  the 
defendant  is  asserting  any  claim  sufficiently  tangible  to 
injure  the  plaintiff  or  cast  a  cloud  upon  his  title.  McDon- 
ald V.  Early,  15  Neb.  63.  If  the  petition  is  defective  in 
rtiis  respect,  the  proper  method  of  attack  was  by  motion 


408  NEimASKA  REPORTS.  f Vol.  SO 


Sanfuid  v.  Liundquist. 


to  re<iiiire  it  to  be  made  more  deftnite  and  certain,  which 
has  been  waived  by  the  filing  of  a  general  demurrer.  Fritz 
r.  (irosnicl'hius,  20  Neb.  413.  We  think  thin  latter  de- 
cision must  be  regarded  as  overruling  the  former,  in  so  far 
as  the  former  hohls  that  a  petition  omitting  a  description 
of  the  adverse  claim  or  title  is  for  that  reason  obnoxious 
to  a  general  di^nurrer.  A  defendant  in  such  a  case  has 
two  sufficient  meiins  of  pi'otection ;  one  is  the  motion  men- 
tioned, and  the  other,  if  he  has  made  no  claim  at  all  and 
is  therefore  vexatiouslv  sued,  to  file  a  disclaimer  and  be 
awarded  his  costs. 

We  recommend,  therefore,  that  the  demurrer  be  over- 
ruled, 

Fawcett  and  Calkins,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  demurrer  is  overruled;  and  the  parties  ehM-t 
ing  to  not  plead  further,  judgment  is  entered  for  plaintiff 
as  prayed. 

Judgment  accordin(;ly. 


Charles  W.  Sanford  et  al.,  Execivors,  appellees,  v. 
Frank  A.  Lx'ndqt  ist  et  al.,  appeli^ants.* 

FitED  December  18,  1907.    No.  14,921. 

1.  ITsury:  CJompound  Intebest.     A  contract  to  pay  compound  interest 

is  not  usurious,  and  will  be  enforced;  but  not  in  excess  of  the 
amount  of  simple  interest  computed  at  the  maximum  rate  allowed 
by  law. 

2.  :  Interest  on  Interest.    Where  the  original  obligation  bears 

interest  at  the  maximum  rate  allowed  by  law,  there  is  no  con- 
sideration for  an  agreement  to  pay'  interest  upon  interest  com- 
puted for  a  time  past  and  thus  retrospective  in  ita  operation;  but 
including  such  interest  upon  interest  in  a  renewal  note  does  not 
make  the  same  usurious.  It  is  enforceable  for  the  amount 
thereof,  less  the  interest  upon  interest  included  therein. 

♦  Rehearing  allowed.     See  opinion,  p.  414,  post. 
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3.  Interest:  Parol  Agreement.  Simple  Interest  may,  when  it  becomes 
due,  be  added  to  and  made  a  part  of  the  principal  by  including 
the  same  in  a  renewal  note,  or  by  a  separate  instrument  given 
for  that  purpose,  and  thus  be  made  to  bear  interest;  but  a  mere 
oral  promise  to  pay  interest  upon  interest  so  accrued  for  an 
indefinite  forbearance  is  not  enforceable. 

Appeal  from  the  district  court  for  Saunders  county : 
Benjamin  F.  Good,  Judge.    Reversed, 

Sintpsoii  &  Good  and  Bcrge,  Morning  &  Ledirith,  for 
appellants. 

M.  B.  Reese  and  ff.  A,  Reese,  contra. 

Calkins,  C. 

This  was  an  action  to  foreclose  a  mortgage,  and  the 
defense  was  usury.  There  were  several  causes  of  action 
stated  in  the  petition  upon  different  instruments;  but,' a« 
the  facts  are  similar,  it  will  only  be  necessary  to  state 
in  detail  those  from  which  arose  the  first  cause  of  action. 
On  the  16th  day  of  ^larch,  1885,  tlie  defendant  obtained 
from  the  plaintiff  a  loan  in  the  sum  of  f  450,  for  which  he 
executed  his  promissory  note  for  that  amount,  payable  in 
five  years  from  date,  with  int(M*est  at  10  per  cent,  per 
annum.  Forty-five  dollars,  the  first  year's  interest,  was 
deducted  from  the  loan  at  the  time  it  was  made;  and  four 
notes  for  f 45  each,  maturing,  respectively,  on  the  1st  days 
of  January,  188(5,  1887,  1888  and  1889,  Avere  executed,  and 
delivered  for  the  subsequent  instalments  of  interest. 
These  interest  notes  were  drawn  to  bear  interest  after  ma- 
turity. On  March  14,  1900,  three  of  the  cou])on  notes  had 
been  paid;  and  the  defendant  on  that  date  execut^l  in 
renewal  of  the  principal  and  interest  unpaid  his  promis- 
sory note  for  the  sum  of  |1,295.25,  payable  October  1, 
1900,  with  interest  at  10  per  cent,  per  annum.  The  amount 
of  this  note  was  ascertained  by  compounding  the  interest 
unpaid  -on  the  original  note  annually.  The  mortgage 
sought  to  be  foreclosed  secured  th(»se  notes.  ThiTe  was  a 
trial  upon  the  issues,  and  a  finding  by  the  judge  of  the 
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district  court  that,  when  interest  became  due  upon  each 
of  the  items  making  up  the  jlrst  and  second  causes  of 
action,  tlie  plaintiff  and  defendant  entered  into  an  agree- 
ment that  the  plaintiff  should  carry  such  interest  as  sepa- 
rate loans,  and  should  receive  interest  thereon  at  the  rate 
of  10  per  cimt.  per  annum.  From  a  decree  upon  this  find- 
ing for  the  full  amount  the  defendants  appeal,  contend- 
ing, first,  that  the  plaintiff  was  not  entitled  to  include  in 
the  renewal  notes  any  interest  in  a  sum  in  excess  of  10 
per  cent,  simple  interest  upon  the  principal  of  the  orig- 
inal note;  and,  second,  that  the  renewal  notes,  having  bc*en 
taken  for  a  sum  in  excess  of  the  amount  due  on  the  orig- 
inal notes  figured  as  simple  interest,  were  usurious,  and 
that  the  plaintiff  is  not,  therefore,  entitle  to  recover  any 
interest  on  the  renewal  notes,  being  limited  to  the  amount 
due  on  the  original  notes  at  the  time  the  renewals  were 
made. 

1.  A  contract  to  compound  interest  on  an  oblis^ation 
bearing  less  than  the  maximum  rate  is  valid,  if,  when  so 
computed,  the  interest  does  not  exceed  in  amount  simple 
interest  computed  at  the  maximum  rate.  Richardson  v. 
Camphelly  34  Neb.  181.  Such  contract  will  not,  however, 
be  enforced  bey(md  the  limit  of  the  higliest  rate  allowed 
by  law  computed  as  simple  interest.  Mathews  v.  Too- 
good,  23  Neb.  536;  Rose  t\  Munford,  36  Neb.  148.  In 
neither  case  is  the  contract  usurious,  nor  subject  to  the 
penalties  of  the  statute  against  contracting  for  or  receiv- 
ing interest  in  excess  of  the  amount  limited  by  law. 
Eager  v.  Blake,  16  Neb.  12;  Rose  v.  Munford,  supra; 
Lewis  Invvstmenf  Co.  v.  Boyd,  48  Neb.  604.  While  the 
rule  against  allowing  compound  interest  in  excess  of  the 
highest  legal  rate  computed  as  simple  interest  is  not  uni- 
versal, it  is  general,  and  has  been  fully  adopted  in  this 
state.  It  does  not  rest  upon  the  ground  that  the  agreement 
is  usurious,  but  rather  upon  the  ground  that  it  is  against 
public  policy.  These  decisions  do  not  declare  the  instru- 
ments subject  to  the  penalties  of  usury.  They  simply  re- 
fuse to  enforce  the  stipulation  for  interest  upon  interest 
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2.  It  be  iug  plain  that  the  stipulation  in  the  original 
obligation  for  compound  interest  did  not  make  the  con- 
tract usurious,  it  remains  to  consider  the  effect  of  in- 
cluding in  the  renewal  notes  compound  interest.  If  a 
contract  to  pay  compound  interest  before  it  has  accrued 
is  not  usurious,  it  AAOuld  seem  that  a  contract  to  pay  it 
after  it  is  earned  could  hardly  be  subject  to  that  vice. 
Some  jurisdictions  that  refuse  to  enforce  an  agrc^ement 
in  advance  to  pay  compound  interest  treat  agreements 
made  after  it  has  accrued  as  valid.  In  tbese  it  is  said 
that  the  borrower  is  under  a  moral  obligation  to  pay 
interest  on  the  interest  which  he  failed  to  pay  w^hen  it 
became  due,  and  therefore,  if  he  chooses  to  recognize  this 
obligation  and  to  pay  such  interest  on  interest  or  to  give 
a  new  note  of  which  it  is  a  part  of  the  consideration,  that 
the  transaction  is  not  usurious,  nor  without  sufficient 
consideration  to  support  it.  Telford  v.  Garrels^  132  111. 
550;  Chilmore  v.  Bissell,  124  111.  488.  While  we  are  satis- 
fied that  sucli  inclusion  of  interest  upon  interest  does  not 
make  a  contract  usurious,  we  cannot  agree  to  the  con- 
clusion that  there  is  a  sufficient  consideration  for  it.  The 
rule  against  enforcing  a  contract  by  the  debtor  to  pay 
compound  interest  in  excess  of  the  amount  of  simple  in- 
terest computed  at  the  maximum  legal  rate  is  founded 
upon  the  same  reasons  as  are  all  usury  laws.  It  is  as- 
sumed that  the  debtor  and  creditor  do  not  stand  upon 
equal  terms,  and  that  it  is  necessary  and  proper  to  pro- 
tect the  former,  as  well  from  the  consequences  of  his  own 
imprudence  and  shiftlessness  as  from  the  oppression  and 
rapacity  of  the  latter.  Whether  the  reasons  for  the  rule 
are  good,  or  the  necessity  for  its  adoption  is  real,  we  do 
not  consider,  for  it  is  too  firmly  (established  to  be  changed, 
except  by  legislative  enactment.  Being  the  settled  rule 
of  law  in  this  state,  it  should  be  so  construed  as  to  fulfil 
its  reason  and  effectuate  its  purpose.  It  seems  to  us 
illogical  to  say  that  th(»  debtor  is  under  a  moral  obliga- 
tion to  perform  a  contract  which  the  court  has  absolved 
him  from  on  the  gi'ound  that  it  savors  of  usury  and  is 
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aji:«ain.st  public  policy.  Every  considtTation  that  has  lod 
this  court  to  adopt  the  rule  in  cases  where  the  interest  is 
contracted  for  in  advance  applies  with  equal  or  gi*eater 
force  wh(*re  the  agrec^inent  is  made  retrospectively.  It 
was  said  by  Mr.  Chancellor  Kent  in  Van  Bcnsrhootcn  r. 
Lairson,  6  Johns.  Ch.  (N.  Y.)  *313,  in  speaking  of  such 
an  ag^reenient:  "It  is  e^^ually  objectionable,  as  an  ajijnn*- 
nient  made  at  the  time  of  the  original  contract  or  loan, 
that  compound  interest  should  begin  and  run  upon  the 
lawful  interest  the  moment  it  falls  due,  whether  payabh* 
yearly,  half  yearly,  or  quarterly;  and  such  agreements 
are  held  to  be  oppressive.  To  exact  from  the  debtor  in- 
terest on  the  previous  arrears  of  interest,  without  a 
previous  si)ecial  and  particular  agreement  for  that  pur- 
pose, is  inadmissible.  It  has  no  valid  basis,  nor  any  ac- 
knowledged fegal  consideration,  on  which  it  can  rest,  if 
the  previous  agre(»ment,  made  at  or  after  the  time  the 
interest  became  due,  be  wanting.  It  is  the  agreement^ 
and  not  the  law,  nor  the  delay  of  payment,  that  will  turn 
interest  into  principal.  If  the  crnlitor  was  permitted  to 
exact  from  the  debtor  a  stipulation  to  pay  interest  on 
arrears  of  interest  thc^n  due,  it  would  lead  to  great  and 
inevitable  abuse.  It  would,  perhaps,  be  less  mischievous, 
because  the  parties  would  stand  upon  more  equal  terms, 
to  allow  of  such  a  stipulation  for  compound  interest, 
when  the  original  contract  is  about  to  be  made.  The 
parti(^  are,  then,  independent  of  each  other;  but,  in  the 
other  case,  the  debtor  is  comparatively  dependent,  and 
probably  distressed;  and  the  creditor  exacts  the  stipula- 
tion, under  the  evident  advantage  of  power  and  superior- 
ity. The  agn^ement,  on  the  part  of  the  defendant,  to  pay 
compound  interest  retrospectively,  does  not  alter  the  case, 
for  the  maxim,  ' volenti  no?i  fit  injuria/  does  not  apply 
in  these  cases.'-  This  case  was  followed  in  Young  v.  Hill, 
67  N.  Y.  162,  23  Am.  Rep.  99,  and  the  rule  there  an- 
nounct^l  is  the  one  most  consistent  with  the  principles 
already  adopted  by  this  court  for  the  enforcement  of  con- 
tracts for  compound  interest. 
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3.  The  plaintiff  might  have  protected  himself  by  in- 
sisting upon  the  payment  of  interest  when  due,  taking 
renewal  notes  or  separate  obligations  for  the  unpaid  in-  . 
terest,  for  all  the  cases  agree  that  a  loan  is  not  usurious 
bc^-ause  simple  interest  earned  at  the  time  of  the  renewal 
is  includtnl  in  the  new  principal  (Kciscr  i\  Decker,  29 
Neb.  92),  and  it  was  doubtless  in  view  of  the  application 
of  this  rule  that  the  district  judge  made  the  finding  that, 
when  the*  interest  payments  became  due  upon  each  of  the 
items  making  up  the  first  and  second  causes  of  action, 
the  plaintiff  and  defendant  entered  into  an  agreement 
that  the  plaintiff  shouhl  carry  said  accrued  interest  as 
separate  loans,  and  should  receive  thereon  interest  at  th(» 
rate  of  10  per  cent,  per  annum.  We  have  examined  the 
record,  and  do  not  think  the  evidence  sustains  this  find- 
ing. At  the  most,  the*  alleged  agiHHMuent  amountwl  to 
nothing  more  than  an  oral  promise  of  the  defendant  to 
pay  interest  upon  interest  for  an  indefinite  forbearance. 
There  was  no  time  of  (^vtensiou  agreed  upon,  nor  any 
promise  made  by  the  plaintiff  which  would  have  prevented 
him  from  beginning  an  action  at  any  time  to  recover  the 
interest  due. 

We  therefore  conclude  that  the  amount  of  Uw  renewal 
notes  in  excess  of  the  principal  and  simple  inter(\st  coiu- 
puted  thereon  at  the  rate  of  10  per  cent,  per  annum  was 
without  consideration,  but  that  they  are  valid  obligations 
for  the  amount  of  principal  and  intcTest  which  the  plain- 
tiff was  entitled  to  recover  at  the  date  of  their  execution, 
and  that  there  is  now  due  to  the  plaintiff  that  anumnt 
with  10  per  cent,  interest  from  the  date  of  the  renewal  to 
the  date  of  the  decree. 

We  therefore  recommend  that  the  judgmc^nt  of  the  dis- 
trict court  be  reversed  and  the  cause  remanded  for  a. 
decree  in  accordance  with  this  opinion. 

Jackson  and  Ames,  CC,  concur. 

Bv  the  Court :   For  the  reasons  stated  in  the  fore;i:oin  ; 
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opinion,  this  cause  is  reversed  and  remanded  for  further 
proceedings  in  accordance  with  the  above  opinion. 

Reversed. 

The  following  opinion  on  reliearing  was  filed  October 
22,  1908.  Former  judgment  of  i^eocrsal  vacated  and  judg- 
ment  of  district  court  affirmed: 

1.  Usury.     The  demanding  of  interest  in  advatice,  even  though  the 

highest  rate  of  interest  allowed  by  law  is  being;  charged,  is  not 
usury  in  this  state,  as  such  a  course  is  permitted  by  our  statute. 
Comp.  St.  1907,  ch.  44,  sec.  1. 

2.  Parol  Contract:  Consii)kratio>'.    An  oral  agreement  for  forbearance, 

and  giving  time  for  the  payment  of  money  then  due,  is  a  suffi- 
cient consideration  to  support  an  agreement  on  the  part  of  the 
debtor  to  pay  interest  thereon. 

3.  Interest,  Compounding.    « Where  a  principal  note  bears  the  maxi- 

mum rate  of  interest  allowed  by  statute,  interest  upon  interest 

cannot  be  stipulated  for  at  the  time  of  the  loan  or  contract,  but 

if,  after  the  interest  is  due,  an  agreement  is  made  that  it  shall 

:rry  interest,  such  an  agreement  is  valid  and  will  be  enforced. 

4.  .     And  in  such  a  case,  the  fact  that  the  principal  note  bears 

the  maximum  rate  of  interest  allowed  by  law,  and  that  such 
subsequent  agreement  to  pay  interest  upon  interest  past  due  also 
stipulates  for  the  payment  of  such  maximum  rate  of  interest,  is 
immaterial. 

6.  Evidence  examined,  and  held  to  sustain  the  findings  of  the  district 
court. 

Fawcett,  C. 

Our  former  opinion,  ante,  p.  408,  contains  a  verj'  full 
and  accurate  statement  of  the  issues  involved  in  this  case. 
Defendants  base  their  claim  for  reversal  on  the  following 
grounds:  "(1)  That  the  alleged  agreements  between  the 
debtor  and  creditor,  after  the  interest  became  due,  are  not 
established  by  the  evidence,  and,  if  they  were,  they  did  not 
warrant  the  inclusion  of  this  compound  interest  in  the  re- 
newals. (2)  The  mortgages  are  usurious,  but,  even  if  they 
are  not,  the  compound  int(»rest  is  not  collectible,  since  the 
original  obligations  already  drew  the  high(  st  rate  of  inter- 
est allowed  by  law/' 
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It  is  insisted  by  the  defendants  that  the  evidence  does 
not  show"  that,  when  the  interest  payments  became  due* 
from  time  to  time,  the  parties  agreed  that  the  past  due  in- 
stalments of  interest  should  be  treated  as  principal  and 
thereafter  draw  interest  at  the  same  rate  a*s  the  principal 
note.  The  trial  court  found  against  defendants  on  this 
proposition,  and  we  are  unable  to  say  that  sucli  finding 
is  not  supported  by  thfe  evidence.  On  the  trial,  defendants 
called  Mr.  Charles  W.  Sanford,  one  of  the  plaintiffs,  as 
their  witness.  Mr.  Sanford  testified  that  he  was  the  son 
of  Whitfield  Sanford,  the  payee  and  mortgagee  named  in 
the  notes  and  mortgages  in  controversy;  that  he  attended 
to  substantially  all  of  the  business  of  his  father,  Wliitfu^lcl 
Sanford;  that,  when  defendant  Lundquist  was  notifie(] 
from  time  to  time  of  the  maturity  of  the  interest  coupons, 
he  "would  come  in — he  would  come  up  usually  about  thai 
time  to  see  me.  If  he  could  pay  me,  then,  whatever  he 
could  pay  w'as  paid  and  indorsed  upon  the  note.  If  he 
could  not  pay  the  interest,  he  would  ask  me  if  I  could  not 
carry  it  the  same  as  the  other,  and  promise  to  pay  interest 
and  treat  it  as  a  separate  loan";  that  the  addition  of  the 
interest,  and  compounding  it,  was  at  defendant's  request, 
"rather  than  to  pay  the  interest  that  was  due";  that  no 
interest  was  ever  charged  on  anything,  or  demanded  on 
any  part  of  the  transaction  in  controversy,  which  was  not 
due  at  the  time  it  was  charged,  "due  and  past  due" ;  that 
no  agreement  was  ever  made  between  the  parties  that  de- 
fendants should  pay  any  more  than  10  per  cent,  on  the 
amount  due  at  the  end  of  each  year,  and  that  no  more 
than  that  sum  was  ever  charged.  ]Mr.  Lundquist  in  some 
portions  of  his  testimony  denied  these  statements  made 
by  Mr.  Sanford,  but  in  other  portions  of  his  testimony 
corroborated  him.  He  testified:  "Q.  When  you  would 
come  and  tell  him  you  could  not  pay  the  interest,  what 
would  he  say?  A.  He  said  he  would  extend  it  and  mak(» 
new  notes.  Q.  And  add  the  interest?  A.  Yes."  Regard- 
less of  the  fact  that  defendants,  by  placing  Mr.  Sanford 
upon  the  stand  as  their  witness,  vouched  for  his  veracity, 
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ami  are  bound  hy  his  testimony,  he  is  corroborated  by  other 
facts  and  (tircunistances  in  the  case.  An  attempt  is  made 
to  show  that  Mr.  Lundquist  is  a  native  of  Sweden,  and 
not  well  versed  in  the  English  language;  but  from  his 
own  testimony  we  gather  that  he  moved  to  Saunders 
county  in  1875,  and  luus  lived  there  ever  since;  that  his 
son  Frank,  a  man  29  years  of  age  at  the  time  of  the  trial 
in  the  district  court,  has  always  lived  at  home;  that  he  is 
educated  in  English,  in  fact  *'has  been  all  through  the 
county  school";  that  defc^ndant  did  not  keep  anything  from 
him  or  any  one  in  the  family;  that  he  talked  about  this 
business  in  the  family,  "(i.  You  did  go  on  and  talk,  all 
of  you,  about  it?  A.  Yes,  sir.  Q.  Y"ou  all  knew  about  it? 
A.  Y^'es,  sir."  He  testified  further  that,  when  some  of  th(» 
mortgages  in  controversy  wctc  drawn,  Mr.  Sanford  pre- 
pared them,  and  he  took  them  home  for  the  purpose  of 
liaving  his  wife  sign  them,  and  the  next  day  he  and  his 
wife  went  to  Valparaiso  and  executed  the  mortgage,  and 
that  the  son  Frank,  above  referred  to,  went  with  them. 
It  further  appears  from  an  examination  of  exhibit  20  that 
on  April  2, 1903,  Mr.  liUhdquist  wrote  a  letter  to  Mr.  Whit- 
field Sanford,  in  which  he  uses  this  language:  "According 
to  Charles'  statement  the  mortgage  is  $9,552,  but  you 
should  at  least  throw  oflF  the  $552  for  the  big  interest  I 
have  been  paying,  for  I  know  of  no  one  else  who  has  been 
charging  10  per  cent,  on  farm  mortgages."  This  letter 
shows  that  at  that  time  sthe  old  gentleman  knew  the 
amount  which  plaintiffs  were  demanding,  yet  no  claim  is 
made  that  he  had  been  in  anv  manner  fraudulently  or 
deceitfully  dealt  with,  or  that  the  amount  claimed  was  n6t 
correct ;  nor  is  any  claim  made  that  he  had  ever  paid  any 
usury,  or  that  he  was  entitled  to  deductions  of  any  kind. 
He  simply  asked  Mr.  Sanford  to  "throw  off"  the  $552,  in 
consideration  of  the  fact  that  he  had  been  paying  10  per 
cent,  interest.  This  testimony  and  these  facts  and  cir- 
cumstances, together  with  the  fact  that  he  deliberately 
and  without  any  complaint  or  claim  of  injustice  executed 
the  notes  and  mortgages  in  I'ontroversy,  so  strongly  cor- 
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roborate  the  testimony  of  Mr.  San  ford  that  we  cannot  say 
that  the  district  court  erred  in  finding  that,  ^Svhen  tJie 
annual  interest  payment  became  due  upon  each  of  the 
items  making  up  the  first  and  second  causes  of  action,  the 
defendant  Frank  A.  Lundciuist  and  Charles  W.  Sanford, 
as  agent  for  Whitfield  Sanford,  entered  into  an  agreement 
whereby  the  said  Sanford  should  receive  10  per  cent,  inter- 
est annually  in  advance  upon  each  of  said  interest  pay- 
ments then  due,  and  at  the  request  of  said  defendant  sucb 
overdue  interest  payments  were  carried  by  Sanford  for 
him  as  separate  loans,  and  such  compound  interest  was 
charged  by  the  said  Sanford  annually  by  agreement  with 
the  said  Frank  A.  Lund(iuist,  and  was  included  in  the 
renewals  set  forth  in  the  first  and  second  causes  of  action ; 
that  the  said  Wbitfield  Sanford,  in  fact,  carried  said  in- 
terest loans  under  said  agreement  until  they  were  merged 
in  the  notes  and  mortgages  set  forth  in  plaintiff's  first  and 
second  causes  of  action.''  We  must  therefore  hold  that, 
as  to  the  questions  of  fact  involved,  the  findings  of  the 
district  court  are  sustained  by  the  evidence. 

Under  the  facts  as  thus  found  there  is,  we  concede,  some 
conflict  in  the  authorities,  but  we  think  the  overwhelming 
weight  of  authority  sustains  the  conclusion  of  law  reached 
by  the  trial  court  that  the  notes  and  mortgages  in  con- 
troversy were  valid  contracts  which  plaintiffs  were  en- 
titled to  have  enforced.  In  Connecticut  v.  Jackson,  1 
Johns.  Ch.  (N.  Y.)  *13,  and  Van  Benftchooten  v.  Laxcmn, 
6  Johns.  Ch.  (N.  Y.)  *313,  that  eminent  jurist,  Chancellor 
Kent,  announced  a  contrary  doctrine,  but  we  think  an  ex- 
amination of  later  decisions  in  all  the  states  clearly  indi- 
cates that,  had  it  not  been  for  the  eminence  of  Chancellor 
Kent,  his  holding  in  those  cases  w^ould  have  been  entirely 
without  subsequent  supi>ort.  Notwithstanding  his  emi- 
nence, the  doctrine  announced  by  him  has  been  repudiat(Hl 
in  substantially  every  court  of  last  resort  in  the  land.  The 
application  of  the  principle  announced  by  Mr.  Chancellor 
Kent  sustains  our  former  opinion  in  this  case;  but  a  care- 
30 
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ful  reconsideration  of  the  question  convinces  us  that  the 
rule  laid  down  by  the  learned  chancellor  goes  too  far,  and 
that  the  better  rule  is  the  one  now  generally  applied  that 
interest  upon  interest  cannot  be  stipulated  for  at  the  time 
of  the  loan  or  c*ontract,  but  if,  after  the  interest  is  due. 
an  agreement  is  made  that  it  shall  carry  interest,  such  an 
agreement  is  valid  and  should  be  enforced. 

It  is  insisted  that  Mathews  v.  Too(jood,  23  Neb.  536,  sus- 
tains defendants'  contention;  but  we  do  not  so  understand 
that  case.    All  that  that  case  decides  is  that  an  agreement 
in  advance  to  pay  interest  upon  interest  coupons  after 
they  are  due,  where  the  principal  note  draws  the  maximum 
interest,  will  not  be  enforced.    That  is  not  this  case.    The 
rule  announced  in  that  case  is  in  harmony  with  the  hold- 
ings of  many  eminent  courts,  and  is  in  entire  harmony 
with  our  holding  in  this  case.    That  an  agreement  to  pay 
compound  interest  does  not  render  the  contract  usurious 
is  well  settled  in  this  as  well  as  in  other  courts.    Wcyrich 
V.  Hohelman,  14  Neb.  432 ;  Rose  v.  Munford,  36  Neb.  148 ; 
Steen  v.  Stretch,  50  Neb.  572;  Otis  v.  Lindsey,  10  Me.  315; 
Hale  V.  Hale,  1  Cold.  (Tenn.)  233.    In  the  last  case,  the 
court  say:  "There  can  be  no  plainer  legal  proposition 
stated,  than  that  compound  interest  is  not  usury.     In  the 
language  of  the  court,  in  Kellogg  t\  Hickok,  1  Wend.  (N. 
Y.)  521,  Compound  interest  has  nothing  to  do  with  the 
question  of  usury.'"     In  Fohes  &  Adams  v.  Canfield,  3 
Ohio,  17,  in  a  case  similar  to  the  one  at  bar,  the  court  say: 
"A  sum  of  money  due  for  interest  is  as  justly  and  fairly 
due  as  for  any  other  consideration,  and  an  agreement  to 
pay  interest  upon  it  after  it  is  due  cannot  be  deemed 
usurious.     ♦     ♦     ♦     But  if,  when  the  interest  is  due  and 
payable,  and  constitutes  a  tlien  subsisting  debt,  the  debtor 
ask  to  retain  it,  and  pay  int(»rest  upon  the  amount  at  the 
legal  rate  of  interest,  the  agreement  is  not  usurious.     It 
is  nothing  more  than  an  agreement  to  pay  l^al  interest 
for  the  forbearance  of  enforcing  the  collection  of  a  debt 
then  actually  due  and  demandable."  In  Telford  v,  Garrels. 
132  Til.  550,  it  is  said:  "Where  a  debtor  has  agreed  to  pay 
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annual  interest,  and  upon  a  settlement  with  his  creditor 
consents  to  allow  interest  on  such  annual  interest  not  paid 
when  due,  the  transaction  will  not  be  unlawful  or  usuri- 
ous/'   In  McOovern  v.  Union  Mutual  Life  Ins.  Go.j  109  IlL 
151,  the  court  say :  "When  interest  upon  a  note  is  past  due, 
no  reason  is  perceived  which  will  prevent  the  holc^T  from 
taking  a  new  note  from  the  debtor  for  principal  and  in- 
terest, and  make  this  sum  bear  the  legal  rate  of  interest. 
Such  a  transaction  is  in  all  respects  legitimate."    In  Paul- 
ling  V.  Greigh's  Adni'rs,  54  Ala.  646,  the  court  Siiy :  "As  a 
mere  incident,  interest  on  interest  is  not  allowed  or  recov- 
erable.   A  promise  to  pay  it  is  not,  however,  usurious  or 
illegal,  or  without  consideration,  and  the  weight  of  author- 
ity is,  perhaps,  in  favor  of  the  validity  of  the  promise  to 
pay  it,  at .  law,  wiiether  made  at  or  subsequent  to"  the 
original  contract.     1  Am.  Lead.  Cases,  650.     The  claim 
to  such  interest  is  usually  regarded  by  all  the  authorities 
as  founded  in  justice,  and  a  note  or  other  security  given 
for  it,  after  it  has  accrued,  will  be  sustained  and  enforced, 
lb.  561.    Accounts  may  be  legally  settled  on  the  basis  of 
such  interest,  and  an  express  promise  to  pay  the  balance  is 
valid  and  binding.    lb.    In  the  case  of  Eslava  v.  Lcpretrc. 
21  Ala.  504,  530,  it  is  said:  'When  interest  has  once  ac- 
crued due,  it  becomes  a  debt.     There  is  no  longer,  there- 
fore, any  objection  to  an  agreement  inter  partes,  that  it 
shall  be  considered  principal,  and  thenceforth  carry  inter- 
est.'"    In  Gilmore  v.  Bissell,  124  111.  488,  the  court  say: 
"The  addition  of  this  amount  (the  interest  on  the  past  due 
interest)  to  the  debt,  and  the  agreement  to  pay  it,  it  is 
insisted,  rendered  the  transaction  usurious.     We  do  not 
concur  in  this  view.    The  mortgagors  had  agreed  to  pay 
the  interest  on  the  mortgage  debt  annually,  and  it  was 
their  duty  to  observe  that  agreement;  but  they  had  failed 
to  pay  as  the  interest  each  year  become  due.     When  the* 
time,  however,  came  to  renew  the  debt,  the  mortgagors  had 
the  right,  if  they  saw  proper,  to  redeem  their  agreement 
and  pay  interest  on  the  interest;  and  their  agreement  to 
pay  that  interest  was  not  illegal,  nor  did  it  render  thv 
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transaction  usurious.  What  was  done  was  but  the  per- 
formance of  a  contract  made  by  the  parties,  which  they 
liad  the  right  to  do.  If  authority  was  needed  to  sustain 
the  view  of  the  circuit  and  appellate  courts,  Haworth  v. 
Huling^  87  111.  23,  is  conclusive  of  the  question  made."  In 
Haworth  v.  HuHngy  referred  to  above,  the  court  say :  "The 
point  made,  that  complainant  was  allowed  compound 
interest,  is  not  well  taken.  The  principal  debtor  had 
agreed  to  pay  annual  interest,  and  on  the  settlement  made 
July  11,  1865,  there  may  have  been  interest  allowed  on 
annual  interest  maturing  on  the  notes,  and  not  paid  when 
due,  but  that  is  not  certain  under  the  evidence.  But,  if 
there  was,  the  transaction  was  not  illegal.  The  mortgagor 
could  pay  interest  on  interest  previously  due  on  his 
indebtedness  under  his  contract,  if  he  chose."  In  Chann 
V.  Heady  21  Mo.  432,  the  court  say:  "The  court  was  evi- 
dently mistaken  in  the  notion  that  interest  cannot  bear 
interest.  Parties  cannot  prospectively  agree  that  interest 
may  bear  interest;  but,  after  interest  has  accrued  and  is 
due,  it  may  be  agreed  that  such  interest  may  bear  inter- 
est." In  Perley,  Law  of  Interest  (1893),  p.  158,  it  is  said : 
"If  an  agreement  is  made  to  convert  interest  already  due 
and  payable  into  principal,  or  if  accounts  between  parties 
are  settled  by  rests,  and  therefore  in  effect  upon  the  prin- 
ciple of  compound  interest,  it  is  allowed."  In  Craig  v. 
McCullochy  20  W.  Va.,  148,  the  court  say :  '^When  by  the 
terms  of  an  obligation  interest  is  payable  at  stated  periods, 
interest  upon  interest  from  the  time  it  becomes  due  only 
gives  the  creditor  the  usual  equivalent  for  the  nonpayment 
of  the  interest  at  the  time  agreed  upon ;  and  an  agreement 
to  pay  such  interest  simply  secures  to  the  creditor  that 
remuneration  which  he  could  obtain  by  collecting  such 
interest  and  loaning  it  to  another  party.  In  some  states 
a  recovery  may  be  had  of  interest  upon  interest  under  such 
circumstances  without  a  special  contract  to  that  effect. 
*  *  •  With  us  this  is  not  allowed.  But  it  is  definitely 
settled  in  Virginia  and  this  state  that  an  agreement  to 
pay  interest  upon  interest  is  valid  if  made  after  the  inter- 
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est  which  is  to  bear  interest  has  become  due.  *  *  *  This 
rule  of  law  is,  we  think,  sound  and  reasonable.  Money  du^» 
for  interest  is  as  justly  and  fairly  due  as  for  any  other 
consideration,  and  an  agreement  to  pay  interest  upon  it, 
made  after  it  is  due,  cannot  be  regarded  as  unreasonabhi 
or  inequitable.  When  the  interest  has  become  due  it  is  a 
debt  which  the  creditor  has  the  right  to  collect,  and  an 
action  lies  to  recover  it,  although  the  debt  on  which  said 
interest  accrued  may  not  then  be  due.  ♦  »  ♦  if  instead 
of  paying  it  the  debtor  asks  to  retain  it  and  pay  interest 
on  it  as  any  other  debt,  there  can  be  no  reasonable  objec- 
tion to  his  being  permitted  to  do  so.  It  is  nothing  more 
than  an  agreement  to  pay  interest  for  the  forbearance  of 
enforcing  the  collection  of  a  debt  then  actually  due  and 
demandabla  ♦  ♦  ♦  The  forbearance  and  giving  tim(» 
for  the  payment  of  money  then  due  is  a  sufficient  consider- 
ation to  support  the  agreement.  •  ♦  ♦  The  same  reason 
which  justifies  the  making  of  such  an  agreement  for  con- 
verting interest  into  principal  once  will  justify  the  repeti- 
tion of  Kiurh  agreements  from  time  to  time,  as  often  as 
interest  shall  become  due  by  the  terms  of  the  original  con- 
tract out  of  which  the  interest  arises,  and  the  right  to 
make  such  an  agreement  is  not  limited  to  convertinji: 
interest  into  principal  once  upon  the  same  debt."  To  th<» 
same  effect  as  above  are  the  holdings  in  Oregon,  Iowa, 
Connecticut,  Georgia,  Illinois,  Maine,  Michigan,  Virginia, 
West  Virginia,  Kentucky,  Dakota,  Massachusetts,  Mis- 
souri, Alabama,  Ohio,  Pennsylvania,  South  Carolina,  Ten- 
nessee, and  the  federal  courts.  In  fact,  our  attention  has 
not  been  called  to  any  recent  case  holding  to  the  contrary. 
In  addition  to  what  has  been  said,  we  think  section  1. 
ch.  44,  Comp.  St.  1907,  settles  this  case  adversely  to  the 
contention  of  defendants :  "Any  rate  of  interest  which  may 
be  agreed  upon,  not  exceeding  ten  dollars  per  year  upon 
one  hundred  dollars,  shall  be  valid  upon  any  loan  or  for- 
bearance of  money,  goods,  or  things  in  action ;  which  rate 
of  interest  so  agreed  upon  may  be  taken  yearly,  or  for  any 
sliortep  period,  or  in  advance,  if  so  expressly  agreed."    In 
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the  case  at  bar,  the  principal  note  was  clearly  within  the 
above  provision  of*  the  statute.  The  interest  upon  interest 
in  each  instance  was  agreed  to  be  paid  by  the  defendants 
in  consideration  of  the  forbearance  on  the  part  of  his 
creditor,  and  the  forbearance  on  the  part  of  the  creditor 
was  a  good  consideration  for  the  agreement  on  the  part  of 
tiie  debtor  to  pay  the  interest  upon  interest.  Some  point 
has  been  made  by  defendants  that  the  agreements  from  time 
to  time  to  pay  interest  were  of  no  force  and  effect  because 
they  were  not  in  writing.  This  contention  is  without  merit 
for  two  reasons:  First,  an  oral  agreement  to  forbear  col- 
lection of  a  debt  then  due  will  support  an  agreement  on 
1  he  part  of  the  debtor  to  pay  interest ;  second,  in  the  case 
;it  bar  the  oral  agreements  were  subsequently  reduced  to 
writing  and  signed  and  acknowledged  by  the  defendants; 
so  that,  even  if  the  rule  contended  for  by  defendants  were 
sound,  it  could  not  apply  in  this  case. 

Another  point  is  made  that,  even  if  the  agreements  were 
made  as  claimed,  they  were  void,  because  the  effect  was 
U)  impose  an  additional  burden  on  the  homestead  without 
the  wife's  consent.  This  contention  is  also  without  merit, 
for  the  reason  that  the  notes  and  mortgages  were  signed  by 
both  husband  and  wife,  and  duly  acknowledged  by  them 
under  circumstances  which  show  no  restraint  or  coercion 
on  the  part  of  the  plaintiffs.  In  fact,  the  record  nowhere 
shows  any  attempt  at  fraud,  coercion,  or  deception  on 
plaintiffs'  part. 

The  demanding  of  interest  in  advance,  even  though  the 
highest  rate  allowed  by  law  is  being  charged,  is  not  usury 
in  this  state,  as  such  a  course  is  permitted  by  our  statute. 
When  money  is  due  from  A  to  B,  and  B,  at  the  re(juest 
of  A,  forbears  enforcement  of  payment  under  an  agreement 
that  A  will  pay  B  interest  during  the  period  of  such  for- 
bearance, it  is  clear  that  such  forbearance  on  the  part  of 
B  is  a  sufficient  consideration  for  A's  promise  to  pay 
interest.  If  such  forbearance  is  a  sufficient  consideration 
for  A's  promise  to  pay  interest,  then,  ch^arly,  the  contract 
is  not  against  public  policy  or  in  any  sense  inequitable. 
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The  finding  of  the  district  conrt  i8  that  the  agreement 
between  Lundquist  and  Sanford  for  the  payment  of  in- 
terest upon  interest  was,  in  each  instance  made,  not  w^hen 
the  loan  was  originally  made,  but  when  the  several  pay- 
ments of  interest  became  due  and  payable.  Being  due  and 
payable,  Sanford  had  a  perfect  right  to  enforce  payment 
of  the  interest  as  a  liability  on  the  part  of  Lundquist  sep- 
arate and  apart  from  the  principal  debt.  If  Lundquist  had 
paid  this  interest,  Sanford  could  have  loaned  it  elsewhere, 
or,  if  Lundquist  had  paid  the  interest  one  minute,  there 
can  be  no  doubt  but  that  he  could  have  borrowed  it  again 
the  next  minute  from  Sanford,  and  have  given  Sanford 
his  notes  therefor,  bearing  interest  at  10  per  cent.  At  the 
time  the  notes  in  suit  were  made  Lundquist  was  owing 
Sanford  certain  sums  of  money  representing  the  principal 
sum  originally  borrowed.  He  was  also  owing  Sanford 
large  sums  of  money  for  interest  upon  that  principal  sun\, 
which  it  must  be  conceded  were  enforceable.  The  sum  due 
for  interest  had  been  due  for  a  considerable  time ;  some  of 
it  for  long  enough  that,  unless  it  had  been  in  some  manner 
waived,  Lundquist  could  probably  have  pleaded  the  statute 
of  limitations  in  bar.  Sanford  had  forborne  enforcing 
payment  of  those  instalments  of  interest  relying  upon 
Lundquist's  oral  agreement  to  pay  10  per  cent,  interest 
on  such  past  due  instalments  of  interest.  It  must  be  con- 
ceded that  such  oral  agreement  to  pay  interest  for  the  for- 
l>earance  of  Sanford  at  leai^t  creatc^l  a  moral  obligation 
to  make  the  payment  as  agreed,  and  we  have  never  under- 
stood that  it  is  unlawful,  or  against  public  policy,  for  a 
party  to  reduce  to  Avriting  and  legally  bind  himself  to 
make  good  a  moral  obligation  previously  incurred.  We 
think  the  rule  here  adopted  in  harmony  with  the  holdings 
of  the  many  eminent  courts  above  cited  is  more  in  the 
interest  of  the  debtor  than  the  rule  announced  by  Chan- 
cellor Kent.  To  adopt  the  rule  laid  down  by  the  learned 
chancellor  would  close  the  door  of  leniencv  and  make  the 
creditor  insistent  upon  prompt  j>ayment  of  interest  on  the 
day  of  its  maturity,  regardless  of  (he  immediate  necessities 
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of  his  debtor;  for  it  is  a  rare  case  where  a  money  lender 
will  grant  forbearance  without  recompense. 

Our  present  holding  that  interest  upon  interest  cannot 
be  stipulated  for  at  the  time  of  the  loan  or  contract  is  not 
intended  to  be  applied  to  cases  where  such  stipulation  for 
compound  interest  will  not  result  in  making  such  interest 
when  so  compounded  exceed  the  maximum  rate.  As  to 
such  cases  our  former  holdings  are  adhered  to. 

We  recommend  that  the  former  judgment  of  this  court 
be  vacated  and  set  aside,  and  that  the  judgment  of  the 
district  court  be  in  all  things  affirmed. 

Root,  0.,  concurs. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  former  judgment  of  this  court  is  vacated  and 
set  aside,  and  the  judgment  of  the  district  court  is  in  all 
things  affirmed. 

Judgment  accordingly. 

Reese,  J.,  not  sitting. 


State  of  Nebraska,  appellee,  v.  Several  Pabcels  of 

Land,  appellant. 

Filed  Dbgembeb  18, 1907.    No.  15,003. 

1.  Waters:  Ibrioation  Ditches:  Exemptions.  The  proviso  in  section 
1,  art  III  ch.  93a,  Comp.  St.  1905,  that  "where  ditches  or  canals 
have  been  constructed  before  the  passage  of  this  act  of  sufficient 
capacity  to  water  the  land  thereunder  for  which  the  water  taken 
in  such  ditches  is  appropriated,  such  ditches  and  franchises  and 
the  land  subject  to  be  watered  thereby  shall  be  exempt  from  the 
operation  of  this  law,"  is  for  the  benefit  and  protection  of  the 
owner  of  such  land,  tm  well  as  for  the  owners  of  such  irrigation 
ditches. 

2. :   Irrigation  Districts:  ExEMmoNS.    In  the  organization  of 

an  Irrigation  district,  the  judgment  'of  the  county  board  as  to 
thos3  matters  which  are  by  the  statute  committed  to  its  oonsider- 
atioc,  Investigation  and  determination  may  not  be  collaterally 
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attacked;  but  the  question  whether  land  is  under  a  ditch  already 
constructed  of  sufficient  capacity  to  water  the  same  is  not  by 
the  statute  left  to  the  adjudication  of  the  county  board.  The 
proviso  in  section  1,  art  III,  ch.  93a,  Comp.  St.  1907,  expressly 
exempts  such  lands  from  the  operation  of  the  law. 

3.  :  :  The  prdvisiotis  of  sections  46  to  53,  in- 
clusive, art  III,  ch.  93a,  Comp.  St  1907,  are  not  applicable  to  a 
case  where  land  is,  at  the  time  of  the  organization  of  the 
irrigation  district,  under  a  ditch  already  constructed  of  sufficient 
capacity  to  water  the  same,  such  land  being  expressly  exempted 
from  the  operation  of  said  law  by  the  proviso  in  section  1  of 
said  article  III. 

4.  Taxation:  Tendeb:  Interest.    Where  a  taxpayer  makes  a  sufficient 

tender  of  payment  of  his  general  taxes,  and  the  treasurer  refuses 
to.  receive  the  same  because  said  taxpayer  will  not  also  pay  an 
invalid  special  tax,  interest  should  not  be  charged  the  taxpayer 
in  a  suit  brought  under  the  scavenger  law. 

Appeal  from  the  district  court  for  Lincoln  county: 
Hanson  M.  Grimes,  Judge.    Affirmed  in  part. 

Hainer  d  Smith,  Hoagland  &  Hoa gland,  J.  O.  Beelcr 
and  A.  Muldoon,  for  appellant. 

L.  E.  Roach,  contra. 

Calkins,  O. 

The  city  of  North  Platte  is  situated  between  the  North 
and  South  Platte  rivers,  a  short  distance  west  of  their 
confluence.  For  a  distance  of  some  25  miles  west  of 
North  Platte  the  two  streams  flow  parallel  at  about  three 
to  five  miles  apart.  In  1883  the  North  Platte  Irrigation 
&  Land  Company  began  the  construction  of  a  ditch  to 
water  the  land  located  east  of  their  intake,  which  was  on 
the  North  Platte  river,  about  21  miles  west  of  North 
Platte,  and  on  May  1, 1884,  they  had  completed  their  main 
ditch  for  this  distance.  The  ditch  was  constructed 
through  the  south  half  of  section  25,  township  14,  range 
31  west,  a  tract  lying  a  short  distance  northwest  of  the 
city  of  North  Platte,  and  on  the  21st  day  of  July,  in 
1888,  the  said  corporation  conveyed  to  M.  W.  Walsh,  the 
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answerinjjT  dofendant  herein,  the  said  south  half  of  this 
section.  The  grantors  reserved  from  this  conveyance  a 
strip  of  land  of  the  width  necessary  for  the  right  of  way 
of  their  canal,  and  for  enlarging  and  repairing  the  same, 
and  a  right  of  way  across*  said  lands  for  lateral  ditches 
when  t]w  same  became  necessary;  but  no  right  to  use  the 
water  from  the  ditch  was  expressly  granted  by  the  deed. 
After  the  enactment  of  the  irrigation  statute  of  1889 
(laws  1889,  ch.  68),  the  said  company  seems  to  have 
posted  and  fiknl  the  notice  of » appropriation  required  by 
that  law.  Upon  the  taking  effect  of  the  act  of  1895 
(laws  1895,  ch.  69,  Comp.  St.  1895,  ch.  93a,  art.  II),  and 
on  tlie  2d  day  of  July,  1895,  the  company  filed  a  claim 
with  the  secretary  of  the  state  board  of  irrigation  for  the 
appropriation  of  water  to  irrigate  the  lands  in  question 
amongst  other  lands,  which  was  afterwards,  and  on  the 
6th  day  of  September,  1898,  allowed.  In  1896  the  Sub- 
urban Irrigation  District  was  formed  under  the  provisions 
of  ch.  70,  laws  of  1895  (Comp.  St.  1895,  ch.  93a,  art.  Ill), 
and  there  was  included  in  its  boundaries  the  said  south 
half  of  section  25,  township  14,  range  31.  The  order  of 
(he  county  board  establishing  such  district  was  made  on 
the  2d  day  of  May,  1896,  and,  the  district  having  issued 
bonds,  a  petition  was  afterwards  filed  in  the  district  court 
for  a  judicial  examination  of  the  proceedings  for  the  or- 
ganization of  said  district  under  the  provisions  of  sec- 
tions 59  to  63,  inclusive,  of  said  chapter;  and  a  decree 
was  rendered  approving  said  proceedings,  and  declaring 
them  legal  in  all  respects,  on  the  5th  day  of  August,  1896. 
The  directors  of  said  Suburban  Irrigation  District  pro- 
ceeded to  levy  taxes  upon  the  said  land,  which  were 
certified  to  the  county  treasurer,  so  that  there  were 
clmrged  against  the  same  upon  the  tax  list  of  the  county 
treasurer  for  the  years  1896  to  1904,  inclusive,  taxes 
amounting  to  about  the  sum  of  $1,700,  in  addition  to  the 
taxes  levied  against  said  land  for  general  purposes.  The 
defendant  Walsh  had  tendered  payment  of  the  general 
state  and  county  taxes,  but  the  county  treasurer  had  re- 
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fiiswl  to  reoeive  the  same,  unless  he  would  also  pay  the 
tax(^  levied  by  the  irrigation  district.  After  the  enact- 
ment of  the  statute  of  1903  (Comp.  St.  1903,  ch.  77,  art. 
IX),  commonly  known  as  the  "scavenger  law,"  these  taxes 
beinjy  unpaid,  this  action  was  begun  to  enforce  their  col- 
lection. The  defendant  Walsh  answered,  alleging  the 
tender  of  the  state  and  county  taxes;  that  his  land  was 
under  the  canal  of  the  North  Platte  Irrigation  &  Land 
Company;  and  that  said  canal  was  constructed  before 
the  passage  of  the  -act  of  1903,  and  was  of  sufficient  ca- 
pacity to  irrigate  said  laud.  He  also  challenged  the  reg- 
ularity of  the  proceedings  organizing  the  Suburban  Irri- 
gation District.  ^  The  irrigation  district  was  thereupon 
made  party,  and  issues  framed  between  it  and  the  defend- 
ant Walsh.  Upon  a  trial  of  these  issues,  the  court  found 
that  the  Suburban  Irrigation  District  was  duly  organized, 
that  the  taxes  levied  by  it  were  a  valid  lien,  and  rendered 
judgment  for  the  same  and  for  the  principal  of  the  state 
and  county  taxes,  without  interest.  From  so  much  of 
the  judgment  as  related  to  the  irrigation  taxes  the  de- 
fendant Walsh  appeals,  and  the  state  has  filed  a  cross- 
appeal  from  so  much  of  said  judgment  as  refused  to  give 
interest  upon  the  states  and  county  taxes. 

1.  Before  the  enactment  of  the  district  irrigation  law, 
the  irrigation  of  land  had  been  developed  to  a  consider- 
able extent  by  means  of  canals  constructed  by  private 
parties  or  corporations  organized  for  that  purpose;  but 
up  to  that  time  there  had  been  no  authority  to  form  irri- 
gation districts  and  levy  taxes  upon  the  land  embraced 
therein  for  the  purpose  of  constructing  and  maintaining 
irrigating  ditches.  The  purpose  of  the  district  irrigation 
law  was  obviously  to  provide  the  means  of  reclaiming  arid 
land  for  which  up  to  that  time  water  had  not  been  avail- 
able. It  would  have  been  clearly  unjust  for  the  legisla- 
ture to  permit  these  districts  to  be  organized  to  include 
land  already  reclaimed,  except  in  cases  where  the  purpose 
of  forming  the  district  was  to  purchase  or  take  over  an 
irrigation  system  already  existing;  and  to  prevent  this 


428  NEBRASKA  REPORTS.  [Vol.  80 


State  T.  Several  Parcels  of  Land. 


injustice  there  was  inserted  in  the  first  section  of  the  act 
the  following:  "rrovided,  that  where  ditches  or  canals 
have  been  constructed  before  the  passage  of  this  act  of 
sufficient  capacity  to  water  the  land  thereunder  for  which 
th(*  water  taken  in  such  ditches  is  appropriated,  such 
ditches  and  franchises  and  the  land  subject  to  be  watered 
thereby  shall  be  exempt  from  the  operation  of  this  law 
except  such  district  shall  be  formed  to  make  purchase  of 
such  ditches,  canals  and  franchises,  and  that  this  law 
shall  not  be  construed  to  in  any  way  aflfect  the  rights  of 
ditches  already  constructed.'^  Laws  1905,  ch.  165.  It  is 
contended  on  behalf  of  the  irrigation  district  that  this 
provision  is  for  the  benefit,  not  of  the  landowner,  but  for 
the  protection  of  the  owners  of  ditches  and  canals  in  ex- 
istence at  the  time  of  the  organization  of  such  district, 
and  that  the  North  Platte  Irrigation  &  Land  Company  had 
waived  the  benefit  of  this  protection.  We  cannot  agree 
to  this  construction  of  the  statute.  It  is  that  "such  ditches 
and  franchises  and  the  land  subject  to  he  watered  thereby 
shall  be  exempt  from  the  operation  of  this  law."  Such 
a  construction  would  eliminate  the  words  quoted  in  italics, 
and  no  reason  is  given  why  they  should  be  disregarded. 
On  the  other  hand,  the  reason  they  were  inserted  is 
obvious.  In  an  arid  country  the  construction  of  a  ditch 
enhances  the  value  of  the  land  lying  thereunder  and  sub- 
ject to  be  watered  thereby;  and  to  treat  such  land  as  be- 
ing unprovided  with  irrigation,  and  impose  upon  it  the 
expense  of  a  second  reclamation,  is  to  deprive  the  owner 
of  such  increment  in  value.  If  irrigation  is  a  benefit,  and 
the  only  justification  of  the  district  irrigation  law  rests 
upon  the  assumption  that  it  is,  then  this  land  was  made 
more  valuable  by  reason  of  its  being  subject  to  be  watered 
by  the  ditch  of  the  said  North  Platte  Irrigation  &  Land 
Company.  The  defendant  Walsh  appears  to  have  pur- 
chased his  land  from  this  irrigation  company.  It  is 
shown  by  the  evidence  that  the  land  is  under  its  ditch; 
that  it  is  practicable  to  irrigate  the  same  therefrom,  and 
that  the  company  had  sufficient  water  which  it  was  will- 
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ing  to  furnish  for  that  purpose  at  all  times  up  to  the 
time  of  the  trial.  Where  land  owned  by  an  irrij?ation 
company  is  reclaimed  from  its  arid  state,  it  is  usually 
sold  for  a  higher  price,  and  this  increase  of  price  is  one 
of  the  inducements  toward  such  reclamation,  and  we  may  « 
safely  presume  that  the  defendant,  or  any  person  who 
purchased  lands  of  this  irrigation  company,  paid  a  higher 
price  than  would  have  been  charged  but  for  such  reclama- 
tion. "We  are  therefore  satisfied  that  his  land  should  not 
have  been  included  in  the  boundaries  of  the  Suburban  Ir- 
rigation District  in  the  first  instance. 

2.  It  is,  however,  contended  that  the  county  board  had 
jurisdiction,  and  that  its  determination   cannot  be  at- 
tacked in  this  proceeding.     It  must  be  conceded  that,  as 
to  those  matters  which  were  by  the  statute  committed  to 
the  consideration,  investigation  and  determination  of  the 
county   board,   its  judgment  should  not  be   collaterally 
attacked;  but  the  question  here  is:    Was  it  left  to  the 
county  board  to  decide  whether  this  land  was  under  a 
ditch  constructed  prior  to  that  time  and  of  sufficient  ca- 
pacity to  water  the  same?     A  similar  question,  fu-ising 
under    the    same    statute,    has    once    been    before    this 
court.    Sections  47  to  54,  inclusive,  of  the  same  act  pro- 
vide for  proceedings  by  means  of  which  land  may  be  ex- 
cluded from  an  irrigation  district;  and  section  49  con- 
tains the  proviso  that  in  no  case  shall  any  land  be  held  in 
any  district  or  taxed  for  irrigation  purposes  which  can- 
not, from  any  natural  cause,  be  irrigated  thereby.     This 
clause  was  construed  in  Andrcios  v.  Lillian  Irrigation  Dis- 
trict, 66  Neb.  461.     In  this  case  it  was  alleged  that  the* 
plaintiffs  were  the  owners  of  certain  lands  lying  within 
the  boundaries  of  the  irrigation  district,  which  were  low, 
wet,  swampy  lands  and  totally  unfit  for  irrigation,  and 
which  needed  to  be  drained  before  they  could  be  farmed. 
Observing  that  it  is  provided  under  section  2  that  no  lands 
shall  be  included  in  the  district  that  would  not  in  the 
opinion  of  the  board  be  benefited  hy  irrigation  therefrom, 
the  court  declares  that  the  question  whether  a  particular 
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tract  of  land  will  be  benefited  by  a  proposed  system  of 
irrigation  is  ex(*lusively  for  the  county  board,  and  that  its 
conclusion  cannot  be  attacked  in  a  collateral  proceeding. 
Considering  the  proviso  in  section  49  the  court  say:  "As 
already  shown,  whether  a  particular  tract  of  land  Avill  be 
benefited  by  a  proposed  system  of  irrigation  is  a  question  ' 
which  the  legislature  has  confided  to  the  county  board. 
Whether  a  particular  tract  of  land  from  some  natural 
cause  cannot  be  irrigatcni  is  a  question  which  goes  to  the 
jurisdiction  of  the  county  board  over  such  tract  and  may 
be  raised  at  any  time  in  a  proper  case,  because  section  49, 
supra,  expressly  denies  the  jurisdiction  of  the  county  board 
to  include  such  land  in  an  irrigation  district,  or  to  tax  it 
for  irrigation  purposes."  The  reasoning  of  this  case  ap- 
plies to  the  question  we  ai*e  considering.  If  the  provision 
that  land  which  cannot,  from  any  natural  cause,  be  irri- 
gated by  a  ditch  excludes  it  from  the  jurisdiction  of  the 
county  board,  certainly  the  provision  that  land  subject  to 
be  watered  by  a  ditch  constructed  b(»fore  the  i)a*ssage  of 

the  act  and  of  suflBcient  capacity  to  water  the  same  shall 
be  exempt  from  the  operation  of  the  law  would  prevent  the 
county  board  from  passing  upon  and  determining  this 
question.  If  the  section  in  question  had  said  that,  where 
ditches  or  canals  have  Ixh^u  constructed  before  the  passage 
of  the  act  of  sufficient  capacity  to  water  the  land  there- 
under, for  which  the  water  takc^n  in  such  ditcher  is  appro- 
priated, such  ditches  and  franchises  and  the  land  subjec»t 
to  be  watered  therebv  shall  not  be  held  bv  anv  district  or 
taxed  for  irrigation  purpos(»s,  we  would  have  had  pre- 
cisely the  same  question  as  was  preseute<l  in  Andrews  w 
lAUnin  Irrif/ation  District,  supra.  The  exclusion  in  sec- 
tion 1  is  more  radical  and  fundamental  than  that  in  section 
49.  It  is  that  the  lands  descrilx^d  shall  be  exempt  from 
the  operation  of  the  law;  and  it  is  only  by  the  operation 
of  the  law  that  the  county  board  can  claim  jurisdiction. 
Without  this  statute,  from  which  this  land  is  expressly 
made  c^xempt,  neither  the  county  board  which  made  the  or- 
der, nor  the  district  court  which  afterwards  examined  it, 
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had  any  jurisdiction  whatever.  Their  jurisdiction  arose  bv 
operation  of  this  statute.  The  defendant's  land  was  ex- 
pressly and  by  the  plain  and  unecjuivocal  language  of  the 
statute  exempted  from  its  operation. 

3.  It  is  contended  on  behalf  of  the  irrigation  district 
that,  if  the  lands  of  the  defendant  Walsh  were  wrpngfully 
included  in  the  district,  he  had  a  plain  statutory  remedy 
under  sections  46  to  53,  inclusive,  of  the  act.     We  have 
already  seen  that  under  the  rule  in  Andreivs  v.  Lillian 
Irrigation  District ^  svpra,  the  expr(\ss  exclusion  of  author- 
ity negatives  the  jurisdiction  of  the  county  boawl.     The 
claim  made  on  behalf  of  the  irrigation  company  is  unten- 
able for  another  reason.     In  the  proceeding  provided  for 
in  the  iections  above  referred  to  there  is  no  authoritv  to 
inquire  concerning,  nor  to  determine,  the  fact  whether  the 
lands  sought  to  be  excluded  were  under  another  ditch  of 
KufScient  capacity  to  water  the  same  before  the  enactment 
of  the  law.    Tbe  only  provision  contained  in  these  sections, 
as  to  what  shall  be  cause  for  excluding  the  land,  is  that, 
if  the  directors  deem  it  for  the  best  interests  of  the  district 
that  the  land  mentioned  in  the  petition,  or  some  portion 
thereof,  shall  not  be  excluded,  they  shall  deny  the  petition. 
4.  The  conclusion  at  which  we  have  arrived  in  reference 
to  the  validity  of  the  taxes  levied  for  irrigation  purposes 
disposes  of  the  appeal  of  the  state  from  the  decision  of 
the  district  judge  that  the  tender  of  the  state  and  county 
taxes  relieved  the  defendant  Walsh  from  the  liability  to 
pay  interest  on  the  same.     Whatever  may  be  the  rule 
where  a  taxpayer  tenders  his  general  taxes,  but  refuses  to 
pay  a  special  tax  which  is  valid,  it  is  perfectly  clear  that, 
where  the  special  tax  which  he  refuses  to  pay  is  invalid, 
and  he  tenders  all  the  legal  taxes,  such  tender  should 
reliove  him  from  the  payment  of  interest. 

We  therefore  recommend  that  the  judgment  of  the 
district  court  be  affirmed  as  to  the  state,  county  and 
general  taxes,  and  reversed  as  to  the  taxes  levied  for  irri- 
gation purposes;  and  that  the  district  court  be  directed 
to  enter  a  decree  that  the  latter  are  void  and  not  a  lien 
upon  the  land  in  question. 

Fawobtt  and  Ames,  CC,  concur. 
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By  the  Court:  For  the  reasons  stated  in  the  forgoing 
opinion,  the  judgment  of  the  district  court  is  affirmed  as 
to  the  state,  county  and  general  taxes,  and  reversed  as  to 
the  taxes  levied  for  irrigation  purposes ;  and  the  said  court 
is  directed  to  enter  a  decree  that  the  latter  are  void  and 
not  a  lien  upon  the  land  in  question. 


Judgment  accordingly. 


John  A.  Lutheb  v.  State  op  Nebraska.  ♦ 

Filed  December  18,  1907.    No.  15,188. 

Intoxicating  Liquors:  Keeping  for  Sale:  Question  fob  Jury.  The 
provisions  of  chapter  50,  Comp.  St.  1907,  apply  only  to  intoxicat- 
ing liquors;  and  when  a  defendant  charged  with  the  offense  of 
selling  or  keeping  for  sale  without  license  "malt  and  intoxicating 
liquor,  to  wit,  Malt  Tonic,"  introduces  evidence  tending  to  show 
that  the  liquor  actually  sold  and  kept  for  sale  by  him  was  not 
intoxicating,  he  is  entitled  to  have  the  question  whether  such 
liquor  was  in  fact  intoxicating  submitted  to  the  jury. 

Error  to  the  district  court  for  Harlan  county :    Ed.  L. 
Adams,  Judge.    Reversed. 

M,  H,  Weiss  and  Beige,  Morning  &  Led  withy  for  plain- 
tiff in  error. 

TV.  T,  Thompson,  Attorney  General,  and  Qrant  G.  Mar- 
tin,  contra. 

Calkins,  C. 

This  was  a  prosecution  for  the  unlawful  keeping  and 
sale  of  liquors  without  license.  The  first  count  of  the  in- 
formation charged  the  defendant  with  unlawfully  keeping 
for  sale,  and  the  four  following  counts  with  unlawfully 
selling  what  was  in  each  instance  described  as  a  certain 
"malt  and  intoxicating  liquor,  to  wit,  Malt  Tonic."    The 

*  Judgment  of  district  court  affirmed  February  20,  1909. 
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trial  resulted  in  a  verdict  of  guilty  upon  all  the  counts, 
and  the  defendant,  having  been  sentenced  to  pay  a  fine 
upon  each,  brings  error  from  such  judgment. 

1.  There  was  evidence  tending  to  show  that  the  liquor 
actually  sold  was  not  intoxicating;  but  the  court  in  the 
instructions  given  on  its  own  motion  told  the  jury  that 
the  defendant   was   charged   with   selling  malt   liquors, 
omitting  the  word  intoxicating  in  each  instance.     Under 
these  circumstances  the  defendant  requested  the  following 
instructions:  "(1)  The  court  instructs  the  jury  that  one 
of  the  material  allegations  of  the  complaint  is  that  the 
defendant  sold  malt  and  intoxicating  liquors,  and  that  the 
state  must  prove  said  allegations  beyond  any  reason  of 
doubt  before  you  would  be  justified  in  finding  the  defend- 
ant guilty  of  any  one  of  the  last  four  counts ;  that,  unless 
you  find  from  the  evidence  beyond  any  reason  of  doubt 
that  the  said  Malt  Tonic  is  intoxicating,  you  should  acquit 
the  defendant  of  said  counts.     (2)  The  court  instructs  the 
jury  that  in  the  first  count  the  defendant  is  charged  with 
keeping  for  sale  certain  malt  and  intoxicating  liquors, 
to  wit,  Malt  Tonic;  that  before  you  would  be  justified  in 
finding  the  defendant  guilty  on  said  count  it  is  incumbent 
upon  the  state  to  prove  beyond  any  reasonable  doubt  that 
the  said  Malt  Tonic  is  intoxicating ;  that,  if  the  state  fails 
to  prove  that  said  Malt  Tonic  is  intoxicating,  it  is  your 
duty  to  acquit  the  defendant  on  said  count."    This  request 
was  refused,  and  such  refusiil  is  assigned  as  error.    There 
is  therefore  presented  the  single  point,  should  the  court^ 
have  submitted  to  the  jury  the  question  whether  the  liquor 
shown  to  have  been  kept  for  sale  or  sold  by  defendant 
was  intijnicating? 

The  learned  counsel  for  the  state  contends  that  the 
statute  forbids  the  sale  or  keeping  for  sale  of  malt  liquors 
without  license,  regardless  of  whether  they  are  or  are  not 
in  fact  intoxicating,  though  they  admit  that  the  intoxicat- 
ing properties  of  the  liquor  might  be  considered  for  the 
purpose  of  ascertaining  whether  or  not  it  was  a  malt 
31 
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liquor.     Section  11,  ch.  50,  Comp.  St.  1907,  upon  whicii 
the  charge  of  unlawfully  selling  is  founded,  provides  that 
all  persons  who  sell  or  give  aw^ay  upon  any  pretext  "malt, 
spirituous  or  vinous  liquors  or  any  intoxicating  drinks'' 
without  license  shall  be  deemed  guilty,  etc.    If  this  clause 
be  read  wnth  the  emphasis  upon  the  word  "any,"  it  would 
appear  that  the  legislature  regarded  malt,  spirituous  or 
vinous  liquors  as  intoxicating,  and  intended  by  the  words 
"or  any  intoxicating  drinks"  to  include  such  intoxicating 
liquors  as  would  not  be  embraced  in  the  terms  "malt, 
spirituous  or  vinous";  while  by  placing  the  emphasis  oh  the 
word  "intoxicating,"  it  would  appear  that  it  was  intended 
to  describe  malt,  spirituous  or  vinous  liquors  as  nonintoxi- 
(*ating,  and  to  prohibit  their  sale,  together  with  that  of 
intoxicating  drinks.    The  supposition  that  the  legislature 
did  not  regard  malt,  spirituous  or  vinous  liquors  as  intoxi- 
cating is  incredible,  and  any  interpretation  founded  upon 
such  an  assumption  cannot  be  adopted.     It  is  plain  that 
the  words  "malt,  spirituous  or  vinous  liquors"  were  not 
used  in  opposition  to,  but  synthetically  with,  the  words 
"intoxicating  drinks,"  and  that  this  section  should  be 
construed  as  if  it  read  "malt,  spirituous  or  vinous  liquors 
or  any  other  intoxicating  drinks."  Section  20,  under  which 
the  first  count  of  the  information  in  this  case  is  framed, 
first  makes  it  unlawful  to  keep  for  sale  without  license 
malt,  spirituous  or  vinous  liquors ;  then,  dropping  the  term 
"malt,  spirituous  or  vinous  liquors,"  it  provides  that  any 
person  found  in  the  possession  of  any  intoxicating  liquor 
with  intent  to  dispose  of  the  same  without  license  shall 
be  guilty  of  a  misdemeanor;  and,  when  it  comes  to  pre- 
scribing the  procedure,  it  provides  for  a  complaint  to  be 
made  that  intoxicating  liquor  is  kept  for  sale.    This  sec- 
tion cannot  be  enforced  without  construing  the  term  "malt, 
spirituous  or  vinous  liquors"  as  being  used  interchange- 
ably with  and  meaning  the  same  as  "intoxicating  liquors.'^ 
It  is  hardly  necessary  to  go  further ;  but  an  examination  of 
the  other  sections  of  the  chapter  in  question  shows  that 
the  words  "malt,  spirituous  or  vinous  liquor,"  "liquors, 
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"intoxicating  liquors,"  and  "intoxicating  drinks"  are  used 
interchangeably  throughout.  There  can  therefore  be  no 
question  that  the  malt  liquor  mentioned  in  the  sections 
above  quoted  is  an  intoxicating  malt  liquor;  and  the  de- 
fendant, having  introduced  evidence  tending  to  show  that 
the  liquor  kept  and  sold  by  him  was  not  in  fact  intoxicat- 
ing, had  the  right  to  have  that  question  submitted  to  the 
decision  of  the  jury.  If  it  be  urg(*d  that  there  are  no  non- 
intoxicating  malt  liquors,  the  defendant  had  the  right  to 
prove  that  the  liquors  kept  and  sold  by  him  were  nouin- 
toxicating,  for  the  purpose  of  showing  that  they  were  not 
malt  liquors;  and,  having  introduced  testimony  tending  to 
support  that  theory,  he  had  the  right  to  have  it  submitted 
to  the  consideration  of  the  jury. 

This  case  does  not  involve  the  question  whether  it  is 
sufficient  in  an  information  to  charge  the  sale  or  keeping 
of  malt  liquors  without  the  allegation  that  the  same  are 
intoxicating;  and  the  cases  cited  to  support  the  proposition 
that  such  an  information  would  be  sufficient  are  not  in 
point.  Neither  is  the  question  here  presented  whether  the 
legislature  might  forbid  the  sale  of  harmless  and  non- 
intoxicating  malt  liquors,  if  such  there  be,  for  it  has  not 
yet  attempted  so  to  do,  and  it  is  not  necessary  for  us  to 
consider  the  cases  cited  for  and  against  this  proposition. 
In  this  state,  legislative  restricti(m  of  the  sale  of  liquors 
has  so  far  been  directed  to  those  which  cause  intoxication, 
and  its  attendant  train  of  misery,  vice  and  crime. 

We  therefore  recommend  that  the  judgment  of  tlie  dis- 
trict cou't  be  reversed  and  the  cause  remanded  for  a  new 
trial. 

By  the  Court:  For  th(»  reasons  stated  in  the  foregoing 

opinion,  the  judgment  of  the  district  court  is  reversed  and 

the  cause  remanded  for  a  new  trial. 

Reversed. 
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Frank  Barker  v.  State  of  Nebraska. 

Piled  January  8,  1908.    No.  15,546. 

Error  to  tlie  district  court  for  Lancaster  county:  Lin- 
coln Frost,  Judge.    Affirmed. 

Francis  G.  Earner  and  T,  F,  Earner^  for  plaintiff  in 
error. 

W,  T.  Thompson,  Attorney  Oeneral,  and  i}rant  Q.  Mar- 
fitly  contra. 

Per  Curiam. 

It  appearing  from  the  record  affirmatively  that  the 
judge  of  the  district  court  for  Lancaster  county  has  pro- 
ceeded in  all  things  in  accordance  with  the  statute  provid- 
ing for  the  investigation  as  to  the  sanity  of  a  convict  under 
sentence  of  death,  the  order  entered  and  the  proceeding  of 
said  judge  therein  are  in  all  things 

Affirmed. 
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Marshall  Webb,  appellee,  v.  Rosina  >yHEELER, 

APPELLA  NT. 
FiusD  January  8,  1908.    No.  14,811. 

1.  Covenants:  Bbeaoii.    A  covenant  in  a  deed  that  "I  hold  said  prem- 

ises by  good  and  perfect  title,"  if  untrue,  is  broken  when  made, 
and  right  of  action  at  once  accrues  thereon. 

2.  :  :  Rkcovery  for  Improvements.    When  the  plaintiff  is 

in  possession  of  the  premises  and  can  recover  the  value  of  his 
improvements  under  the  "occupying  claimant's  act,"  he  cannot 
recover  the  value  thereof  in  such  action  for  damages. 

Appeal  from  the  district  court  for  Nemaha  county: 
John  B.  Rapeu,  Judge.    liet^ersed. 

Stull  &  Hair.rhi/  and  H.  A.  Lambert,  for  appellant. 

Nral  ct  Quaclenhush,  contra. 

SEIKiWlCK,  C.  J. 

Three  important  questions  are  present^^d  in  this  case. 
Two  of  them  liavo  been  very  much  discussed  by  the  courts 
of  the  country  {generally,  and  the  authorities  are  somewhat 
at  variance  thereon.  In  the  decisions  of  this  court  there 
appears  to  be  a  diversity  of  expression  at  least,  and  per- 
haps it  may  be  said  a  conflict  in  principle.  The  real  estate 
in  conti*oversy  was  conveyed  to  this  defendant  by  a  deed 
with  {general  covenants  of  warranty  executed  jointly  by 
one  Emma  Carse,  widow  of  Henry  Carse,  deceased,  and 
her  dau«:hter,  Alice  V.  ^IcCandless,  the  husband  of  Mrs. 
^fcCandless  joining  also  in  the  deed.  Henry  (;!arse  in  his 
lifetiiiH*  was  the  owner  of  the  premises  and  had  good  title 
thereto.  The  said  deed  to  this  defendant  recited  that  the 
irrantors  were  th(*  heirs  of  Henrv  Carse.  The  defendant 
conveyed  the  land  to  this  plaintiff,  the  deed  of  conveyance 
containinji:  covenants  of  title  and  warranty.  Afterwards 
the  plaintiff  discovered  that  Mrs.  Carse  and  her  daughter 
w(*re  not  the  only  heirs  of  Henry  Carse;  that  an  adoptwl 
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child  was  an  equal  heir  with  Mrs.  McCandlesa,  and  so  the 
title  conveyed  to  the  defendant,  and  by  her  conveyed  to 
this  plaintiff,  was  an  undivided  one-half  interest  in  the 
land,  together  with  the  widow's  dower  estate.  Upon  dis- 
covering this  defect  in  the  title  the  plaintiff  brought  this 
action.  The  plaintiff  took  possession  of  the  land  under 
his  deed  and  had  not  been  disturbed  in  his  possession  when 
this  action  was  begun.  The  two  important  questions  above 
referred  to  which  arise  upon  these  facts  are :  First,  can  an 
action  be  maintained  for  damages  for  breach  of  covenant 
of  title  to  real  estate  before  eviction,  and  in  such  case 
what  is  the  measure  of  damages?  A  further  question  also 
arises  in  the  case  in  determining  the  measure  of  damages 
from  a  consideration  of  the  following  facts.  The  defend- 
ant made  lasting  improvements  upon  the  property  in  good 
faith  while  she  held,  as  she  supposed,  full  title  to  the  prop- 
erty, and  also  the  plaintiff,  after  he  received  his  warranty 
deed  from  the  defendant  and  went  into  possession  of  the 
property,  made  lasting  and  valuable  improvements  there- 
on. Should  the  value  of  these  improvements,  both  those 
made  by  the  plaintiff  and  by  the  defendant,  be  taken  into 
consideration  in  determining  the  amount  of  plaintiff's 

damages?' 

1.  The  decisions  of  this  court  are  not  as  clear  and  satis- 
factory as  might  be  wished  upon  the  first  question  above 
suggested.  It  seems  to  be  conceded  in  the  briefs  that  all 
of  the  courts  of  this  country,  including  the  supreme  court 
of  the  United  States,  but  excepting  the  courts  of  Ohio, 
Wisconsin  and  Nebraska,  hold  that  a  covenant  in  a  deed 
that  the  grantor  has  perfect  title  is  broken  when  made  if 
the  title  is  not  perfect,  and  that  an  action  at  once  accrues 
thereon  for  damages.  In  Ohio  it  is  held  "that  a  seizin  in 
fact  of  the  grantor  at  the  time  the  deed  was  executed  is  a 
sufficient  compliance  with  the  covenant  of  seizin  in  the 
deed/*  In  this  holding  it  would  appear  that  the  word 
"seizin"  is  construed  to  mean  a  claim  of  title  accompanied 
with  possession,  and  therefore  in  Ohio  under  a  covenant 
of  seizin  an  action  cannot  be  maintained  for  damages  on 
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account  of  failure  of  title  if  the  jjrantee  m  in  undisputHl 
possession  of  the  preuiisea.     In  Hcotf  v.  Tiriss,  4  Neb.  133, 
Mr.  Justice  Maxwell  adopted  this  principle  and  de<*lare<l 
it  to  be  the  law  of  this  state.     It  is  plain  that  in  this 
opinion  the  word  seizin  was  understood  as  in  the  Ohio- case. 
A  covenant  for  seizin,  then,  only  meant  that  the  covenantor 
was  in  peaceable  possession  of  the  premises  under  a  claim 
of  right  and  covenanted  that  the  same*  est^'ite  was  trans- 
ferred to  the  prantee.     Of  course,  the  covenant  that  the 
grantee  should  have  peaceable  posscnssion  under  a  claim  of 
right  was  not  broken  until  that  possession  Avas  terminated, 
and  under  such  a  covenant  it  does  not  seem  to  have  l>een 
necessary  to  have  discussed  the  common  law  rules  of  con- 
veyance, except  so  far  as  it  was  ne<H»ssary  to  deterjnine 
the  meaning  of  the  word  seizin,  and  of  the  covenant  in 
which  that  word  was  us(h1.     Perhaps  the  real  difference 
between  the  Ohio  court  and  the  supreme  court  of  the 
United  States  and  othcT  courts  of  this  country  is  in  the 
force  and  efTe<*t   given   by   construction   to    the  various 
covenants  considcTcd.     It  would  seem  reasonable  to  say 
that  the  spirit  of  our  law  which  deals  with  the  substantial 
rights  of  parties,  rather  than  with  antiquated  forms,  would 
require  the  courts  to  inquire  as  to  the  real  meaning  of 
the  covenant  involved  and  being  construed.     What  did 
the  grantor  agree  to  do?    Has  he  broken  that  agreement? 
If  he  ha*s,   what  actual   damage  has  he  caused  to  the 
grantee  by  so  doing?    A  satisfactory  answer  to  these  ques- 
tions ought  to  dispose  of  the  case.     If  in   framing  his 
covenants  the  grantor  sees  fit  to  use  the  word  seizin  or 
other  technical  terms,  it  is  reasonable  to  suppose  that  he 
intended  that  the  recognized  technical  meaning  of  such 
expressions  should  be  given  them  in  construing  his  con- 
tract, and  so  in  Scott  r.  T^riss,  supra,  the  grantor  having 
agreed  to  protect  the  grantee  in  hirt  seizin  of  the  premises, 
the  court  assumed  that  his  covenant  was  not  broken  as 
long  as  the  grantee  obtained  that  which  it  is  there  agreed 
for  him  to  have,  to  wit,  the  seizin  (possession  with  claim 
of  right)  of  the  preuiises.    Perhaps  all  courts  do  not  agree 
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in  this  definition  of  the  word  seizin,  but  when  the  word 
is  so  defined,  as  it  appears  to  have  been  in  Scott  v.  Twiss, 

then  the  conclusion  reached  upon  this  point  in  that  ca^e 
is  unavoidable.  In  Cheney  v.  Strauhe,  35  Neb.  521,  the 
rule  was  announced  in  this  language :  "A  cause  of  action 
on  a  covenant  of  warranty,  or  for  a  quiet  enjoyment,  does 
not  accrue  in  favor  of  the  covenantee  until  eviction  or 
surrender  by  reason  of  a  paramount  title."  The  language 
of  the  covenant  sued  upon  in  this  case  was:  "And  I  cov- 
enant to  warrant  and  defend  the  said  premises  against 
lawful  claims  of  all  persons  whomsoever."  And  the  court 
said:  "This  covenant  is  considered  to  be  tantamount  to 
that  for  quiet  enjoyment,  and  what  will  amount  to  a 
breach  of  the  latter  is  also  a  breach  of  the  former."  With 
this  construction  of  the  meaning  of  the  covenant  there  can 
be  no  doubt  of  the  correctness  of  the  conclusion.  If  the 
agreement  of  the  grantor  with  the  grantee  was  that  the 
grantee  should  remain  in  quiet  enjoyment  of  the  premises, 
that  agreement  would  not  be  broken  until  the  grantee  was 
deprived  of  possession.  In  Hampton  v.  Webster,  56  Neb. 
628,  the  second  paragraph  of  the  syllabus  is  as  follows: 
"In  an  action  to  recover  damages  for  breach  of  covenants 
of  warranty  of  title  it  is  essential  to  allege  in  the  petition 
that  plaintiff  has  been  evicted  by  title  paramount."  Sub- 
stantially the  same  language  is  used  in  Troxell  v.  Stevens, 
57  Neb.  329.  The  language  of  the  covenant  involved  is 
not  stated  in  either  of  these  opinions ;  but,  as  Real  v.  Hoi- 
lister,  20  Neb.  112,  is  cited  as  authority  in  both  of  these 
cases,  it  is  presumed  that  the  covenant  was  in  the  language 
discussed  in  that  case.  The  covenant  there  discussed  was : 
"They  do  hereby  covenant  to  warrant  and  defend  the  title 
to  said  premises  against  the  lawful  claims  of  all  persons 
whomsoever."  And  the  court  said  that  this  is  equivalent 
to  a  covenant  for  quiet  enjoyment.  The  distinction  may, 
perhaps,  be  a  little  fine,  and  yet  it  will  be  noticed  that  the 
covenant  is  to  defend  the  title  against  the  claims  of  other 
people,  and  not  that  the  grantor  had  a  good  and  perfect 
title  at  the  time  that  he  made  the  conveyance.    Under  a 
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covenant  to  (l(*f(»nd  it  may  well  be  urged  that  the  cove- 
nantor was  entitled  to  an  opportunity  to  defend  before  he 
should  be  calUnl  upon  to  respond  in  damages.  The  court, 
however,  upon  the  i>oint  under  discussion  in  the  case  last 
named,  quoted  the  following  language  from  Mr.  Greenleaf : 
"The  covenant  for  quiet  enjoyment  goes  to  the  possession, 
and  not  to  the  title;  and,  therefore,  to  prove  a  breach,  it  is 
ordinarily  necessary  to  give  evidence  of  an  entry  upon  the 
grantee,  or  of  expulsion  from,  or  sotifie  actual  disturbance 
in  the  possession;  and  this,  too,  by  reason  of  some  adverse 
right  existing  at  the  time  of  making  the  covenant,  and  not 
of  one  subsequently  acquired."  2  Greenleaf,  Evidence 
(16th  ed.),  sec.  243.  He  also  quoted  from  Mr.  Chancellor 
Kent  as  follows:  "But  the  covenant  of  Avarranty  and  the 
covenant  for  quiet  enjoyment  are  prospective,  and  an 
actual  ouster  or  eviction  is  necessary  to  constitute  a 
breach  of  them."  4  Kent,  Commentaries,  p.  *471.  From 
this  last  quotation  it  appears  that  formerly,  when  the  word 
"warranty"  was  used  without  other  qualiflcation,  it  had  a 
prospective  meaning;  that  is,  it  was  construed  to  mean 
that  the  gi'antor  agreed  to  defend  the  rights  of  the  grantee 
in  the  property  conveyed,  and  should  only  be  called  upon 
to  respond  in  damages  when  he  had  failed  to  make  good 
such  defense.  In  8  Am.  &  Eng.  Ency.  Law,  p.  90,  note  1, 
it  is  said :  "In  Nebraska  the  Ohio  doctrine  was  followed 
in  Scott  V.  Twiss,  4  Neb.  133,  but  discarded,  without  notice 
of  that  case,  in  Real  v,  HolHster,  20  Neb.  112."  This  state- 
ment seems  to  be  hardly  warranted  from  a  careful  com- 
parison of  the  two  decisions,  if  the  distinction  between  a 
covenant  for  quiet  enjoyment  and  a  covenant  that  the 
grantor  then  has  perfect  title  and  right  to  convey  is  con- 
sidered. 

In  the  case  at  bar,  the  covenant  contained  four  express 
promises:  "That  I  hold  said  pi*emises  by  good  and  perfect 
title;  that  I  have  good  right  and  lawful  authority  to  sell 
and  convey  the  same;  that  they  are  free  and  clear  of  all 
liens  and  incumbrances  whatsoever;  and  I  covenant  to 
warrant  and  defend  the  said  premises  against  the  lawful 
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claims  of  all  persons  wliomsoever."  The  last  promise  is 
undoubtedly  the  form  of  covenant  considered  in  the  cases 
of  Ural  V,  HoJIister,  Hampton  v.  Webster,  and  Troxell  v. 
Stcrens,  ffupra.  Such  a  covenant  is  not  broken  until 
the  covenantor  fails  to  defend  the  premises  against  the 
lawful  claims  of  other  persons,  and  there  is  some  reason 
for  saying,  as  was  said  by  Judge  Cokb  in  Real  v.  Eolliater, 
supraj  that  such  a  covenant  is  construed  to  be  a  covenant 
for  quiet  enjoyment.  But  there  appears  to  be  no  reason 
whatever  for  so  construing  the  covenant  "that  I  hold  such 
premises  by  good  and  perfect  title."  If  this  covenant  is 
not  broken  when  it  is  made,  in  case  the  title  is  not  good 
and  perfect,  then  it  cannot  be  broken  by  dispossessing  the 
covenantee.  We  see  no  reason  to  resort  to  the  technical- 
ities  of  the  rules  of  common  law  conveyancing  to  ascertain 
the  meaning  of  a  contract  couched  in  ordinary,  simple  lan- 
guage, as  is  this  covenant.  No  technical  words  are  used, 
and  the  rule  of  the  code  that  common  words  are  to  be  used 
in  their  ordinary  sense  is  applicable.  Very  many  of  the 
cases  from  which  it  is  commonly  supposed  that  there  is  an 
irreconcilable  conflict  of  authorities  upon  this  question 
involved  the  construction  of  contracts  to  convey.  When 
the  contract  is  to  execute  a  conveyance  with  the  usual 
covenants  of  warranty,  or  with  the  usual  covenants  of 
seizin,  or  like  expressions,  and  contains  no  other  language 
from  which  it  can  l>e  determined  in  what  sense  these  ex- 
pressions are  us(»d,  it  be(X)mes  necessary  to  consider  the 
technical  tm^ning  of  such  expressions,  and  the  courts  of 
different  jurisdictitms  have  under  such  circumstances  de- 
clared the  general  expression  "with  usual  covenants  of 
seizin,"  or  "with  usual  covenants  of  warranty,"  to  be 
generally  understood  in  the  locality  where  they  are  used 
as  having  a  certain  specified  meaning,  and  it  is  not  sur- 
prising that  under  such  circumstances  varying  meanings 
should  be  given  in  different  jurisdictions  to  the  same  form 
of  words.  But,  when  the  contract  to  convey  or  the  deed 
that  has  been  executed  in  pursuance  thereof  contains  cove- 
nants in  such  plain  language  as  to  leave  no  doubt  of  their 
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meaning,  there  can  be  no  necessity  for  a  resort  to  conflict- 
ing authorities.  The  petition  in  this  case  alleged  all  of 
the8(^  four  covenants  and  alleged  the  breach  thereof.  The 
proof  failed  to  show  that  the  covenant  "to  warrant  and 
defend  the  premises  against  the  lawful  claims  of  all  p<M* 
sons  whomsoever/'  that  is,  the  covenant  for  peaceable 
possession  and  quiet  enjoyment,  had  bcnm  broken.  Th(» 
plaintiff  wa^  still  in  undisturbed  possession  of  the  laml. 
But  the  proof  showed  beyond  question  that  the  covenant 
that  the  grantor  held  "said  [)remises  by  good  and  perfcMt 
title"  was  biH)ken  when  made.  The  grantor  did  not  tht^Ti 
have  a  good  and  perfect  title,  and  there  can  be  no  reason 
for  refusing  the  plaintiff  his  action  to  recover  his  damag(»s 
caused  by  the  breach  of  this  covenant  as  sOon  as  he  ai^cer- 
tained  the  facts. 

2.  The  second  question  as  to  the  measure  of  damages  in 
such  case  has  also  been  much  discussed  and  presents  some 
difficulty.  INfore  than  a  (*entury  and  a  quarter  ago  the 
courts  of  England  established  the  principle  that  upon  a 
contract  for  the  purchase  of  real  estate,  if  the  vendor, 
without  fraud,  is  incapable  of  making  a  good  title,  the 
purchaser  is  not  entitled  to  any  compensation  for  the  loss 
of  his  bargain.  Flurean  v.  ThornhiU,  2  Wra.  Bl.  (Eng.) 
*1078.  This  case  appears  to  have  been  generally  followed 
in  England  since  that  time,  and  the  questions  discussed  in 
regaixi  to  it  have  been  as  to  exceptions  to  the  rule.  A 
discussion  of  this  matter  may  be  found  in  a  somewhat 
extensive  note  to  Kirkpatrick  v.  Doicninff/n  Am.  Ke]). 
678  (58  Mo.  32).  In  the  principal  case  the  Missouri  courf 
discusses  the  matter  somewhat  at  length,  and  referring  to 
the  authorities  in  this  country  and  after  quoting  from  th(» 
opinion  of  the  supreme  court  of  the  United  States  in  nop- 
king  V,  Lee^  6  Wheat.  *109,  which  it  appears  to  follow,  the 
Missouri  court  said :  "The  rule  (of  the  United  States 
court)  commends  itself  for  its  intrinsic  justice.  It  con- 
forms to  th(»  varying  circumstancc^s  of  each  pai'ticular  case, 
and  is  equitable  and  just.  The  arbitrary  and  unbending 
rule  that  the  purchase  money  and  interest  shall  in  all 
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cases  be  taken  as  the  criterion  of  damages  will,  in  the 
majority  of  instances,  do  injustice  either  to  the  seller  or 
purchaser.  No  reason  is  perceived  why  it  should  be  ad- 
hered to  and  enforced,  when  one  more  consistent  with 
equity  is  found,  and  which  is  easily  administered.  The 
rule  for  which  we  contend  is  just  to  both  parties.  It  gives 
to  the  purchaser  precisely  what  he  has  lost  in  consequence 
of  the  breach  of  contract  committed  by  his  vendor,  and  it 
makes  the  latter  responsible  for  the  violation  of  his  agree- 
ment in  the  full  amount  to  which  he  has  occasioned 
injury."  In  Beck  v.  Staats,  p.  482,  post,  the  law  is  said  to 
be  in  this  state :  "The  measure  of  damages  for  the  breach 
by  the  vendor  of  an  executory  contract  for  the  conveyance 
of  real  estate,  where  the  breach  is  caused  either  from  the 
refusal  or  the  inability  of  the  vendor  acting  in  good  faith, 
is  the  difference  between  the  value  of  the  land  at  the  time 
of  the  breach  and  the  price  he  contracted  to  receive,  and 
in  addition  thereto  the  vendee  may  recover  the  amount  ad- 
vanced upon  the  purchase  price."  The  opinion  in  the  case 
was  carefully  prepared  by  Mr.-  Commissioner  Epperson, 
and  we  feel  satisfied  with  the  conclusion  reached.  It  is 
shown  in  that  opinion  that  this  court  is  thoroughly  com- 
mitted to  the  doctrine  there  announced  by  a  long  line  of 
decisions.  We  cannot  perceive  any  basis  for  a  different 
rule  as  to  the  measure  of  damages  upon  a  breach  of  cove- 
nant that  the  grantor  has  good  title  and  the  measure  of 
damages  upon  a  breach  of  a  contract  to  convey  and  give 
such  title.  The  court  of  errors  and  appeals  of  New  Jersey 
in  Oerhcrt  v.  Trustees,  59  N.  J.  Law,  160,  59  Am.  St.  Rep. 
578,  speaking  of  this  question,  said:  "The  injury  in  both 
cases  is  the  same — the  loss  of  the  property,  the  loss  of  such 
profit  as  would  have  been  incident  to  increased  value. 
The  loss  in  both  cases  arises  from  the  breach  of  the 
vendor's  covenant  on  account  of  the  defect  in  his  title. 
There  can,  therefore,  be  no  solid  basis  for  diversity  in 
the  rule  of  damages  applicable  to  the  two  conditions, 
and  the  rule  should  be  unified  if  there  is  no  serious 
obstacle   in   the  way."     And    it    is   equally    clear    that. 
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while  there  is  some  diversity  in  the  language  used  in  the 
various  opinions,  this  court  is  thoroughly  committed  to 
the  rule  of  damages  that  is  announccKl  in  Beck  v.  Staad^, 
supra^  in  the  causes  arising  upon  contracts  to  convey  real 
estate. 

We  think  that  whether  we  are  bound  by  the  earlier 
decisions  of  this  court  to  observe  a  different  rule  in  tlie 
case  of  breach  of  a  simihir  covenant  in  a  deed  of  convev- 
ance  it  is  unnecessarv  now  to  discuss,  further  than  to 
illustrate  the  rule  that  should  be  applied  to  a  case  like 
the  one  at  bar.  In  this  case  there  was  not  an  entire 
failure  of  title.  The  plaintiff  contended,  and  the  trial 
court  appears  to  have  held,  as  stated  in  11  Cyc.  1163,  that, 
"where  the  breach  is  only  as  to  ah  aliquot  and  undivided 
part  of  the  land  attempted  to  be  conveyed,  the  damages 
are  in  proportion  to  the  whole  consideration  paid  as  that 
aliquot  part  of  the  land  is  to  the  whole  th(a*eof."  We 
think  that,  in  any  view  of  the  proper  measure  of  damages 
in  ordinary  cases  of  tlie  breach  of  such  covenants,  the  rule 
above  quoted,  if  correct  (which  we  do  not  decide),  has  not 
been  properly  applied  in  this  case.  After  the  defendant 
had  obtained  her  title*  from  Mrs.  Carse  she  put  valuable 
and  lasting  improvementr,  upon  the  land,  and  this  plain- 
tiff has  also  nmde  valuable  improvements  as  before  stated. 
Under  our  occu])ying  claimant's  act  this  plaintiff  could  not 
be  deprived  of  th(»  land  without  payment  for  the  improve- 
ments  made  both  by  himself  and  by  his  grantor  who  held 
under  the  same  title.  AVhat,  then,  could  the  adopted  child 
of  Mr.  Carse,  wlK)se  int(*rest  in  the  land  has  not  biHin  con- 
veyed, claim  in  this  land?  The  failure  of  title  w^hich  this 
plaintiff  obtained  through  his  deed  is  only  as  to  the  in- 
terest of  this  adopted  child.  It  is  true  tluit,  in  an  action 
like  this  for  damages  for  a  breach  of  covenant  of  title, 
difficulties  and  uncertainties  are  involved  as  to  the  real 
value  of  the  interest  in  the  land  not  conveyed  to  this 
plaintiff  in  his  deed.  Th<»se  difficulties  and  uncertainties 
the  plaintiff  himself  luis  brouj>ht  to  the  court,  by  not  first 
bringing  an  action  to  determine  and  have  adjudicated  the 
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intorest  involved  in  the  outstanding  title;  and  he  shoiiU 
' ')t  be  allowed  in  this  action  to  recover  the  value,  or  any 
l>art  of  the  value,  of  those  improvements  that  were  placed 
upon  these  premises  by  himself  or  his  grantor,  since  he  can- 
not be  deprived  of  those  improvements  through  this  out- 
standing title,  and  therefore  has  not  lost  the  value  thereof 
through  this  defect  in  his  title.  The  ni(»a*sur(;  of  his 
damages  in  this  case,  then,  is  the  value  of  the  outstanding 
title  at  the  time  that  the  plaintiff  obtained  his  deed — 
that  interest  in  the  land  of  which  he  might  be  deprived 
through  this  outstanding  title. 

The  plaintiff  insists  that  this  issue  is  not  prc^sented  in 
the  pleadings,  but  we  think  that  this  objection  is  not  Avell 
taken.  The  plaintiff  in  his  petition  alleged:  "That  after 
the  purchase  of  said  premises  fix)m  said  defendant,  and 
prior  to  plaintiff's  knowledge  of  said  defect  in  the  title 
and  the  interest  of  said  Avis  Darleen  Carse  in  and  to 
said  premises,  the  plaintiff  had  expended  in  permanent 
improvements  and  betterments  on  said  premises  the  sum 
of  f350.''  The  answer  was  a  general  denial.  The  coui't 
allowed  the  plaintiff'  to  recover  one-half  of  the  improve 
ments  placed  thereon  by  himself.  This  he  was  not  entitled 
to  on  any  theory  of  the  rule  of  measure  of  damages  in 
such  case.  The  plaintiff,  being  still  in  possession  of  the 
land  and  in  use  of  these  improvements,  has  not  lost  the 
value  thereof  through  the  defect  in  his  title. 

The  judgment  of  the  district  court  is  therefore  reversed 
and  the  cause  remanded. 

Reveesbd. 
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George  W.  Holmes,  appellant,  v.  Nancy  E.  Mason 

bt  al.,  appellees.* 

Piled  January  8,  1908.    No.  15,060. 

1.  Homestead,  Administrator's  Sale  of.     A  homestead  of  less  value 

than  12,000  cannot  be  disposed  of  at  administrator's  sale,  either 
for  the  /discharge  of  incumbrances  thereon,  or  for  the  payment 
of  debts  against  the  estate  of  the  decedent;  and  a  sale  of  the 
homestead  under  a  license  granted  by  the  district  court  pur- 
porting to  authorize  such  a  sale  is  absolutely  void. 

2.  Limitation  of  Actions:   Sale  of  Homestead:    Suit  by  Heir.     The 

provisions  of  section  117,  ch.  23,  Comp.  St.  1907,  apply  to  irregu- 
lar administrative  sales,  but  not  to  sales  that  are  absolutely 
void;  and  an  action  by  an  heir  to  quiet  his  title  to  the  homestead 
of  his  ancestor  may  be  maintained  at  any  time  within  ten  years 
aftec  his  right  of  action  accrues,  or  the  attainment  of  his 
majority. 

3.  Constitutional  Law:  Homestead  Act.    Section  17  of  the  act  of  Feb- 

ruary 26,  1879  (laws  1879,  p.  61),  commonly  called  the  "home- 
stead law,"  does  not  conflict  with  the  provisions  of  the  constitu- 
tion, and  the  act  as  a  whole  is  a  valid  exercise  of  legislative 
power. 

Appeal  from  the  district  court  for  Harlan  t?ounty :  Ed 
L.  Adams,  Judge.    Reversed  in  part. 

Field^  Rirketts  &  Rieketts,  for  appellant. 

e/.  O.  Thompson,  contra. 

Barnes,  J. 

The  plaintiff  commenced  this  action  in  the  district  court 
for  Harlan  county  to  quiet  his  title  to  the  northwest  quar- 
ter of  section  17,  town  2,  range  18,  situated  in  said  county. 
The  defendant  Nancy  E.  Mason  answered  by  way  of 
cross-petition,  claiming  a  life  estate  therein,  and  prayed 
for  an  accounting  of  the  rents  and  profits,  and  for  posses- 
sion during  the  remainder  of  her  natural  life.  The  other 
dc^fendants  filed  cross-petitions,  alleging  ownership  in  fee, 

•  Rehearing  denied.     See  opinion,  p.  454,  post. 
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subject  to  the  life  estate  of  tlieir  codefendant,  and  prayed 
for  a  decree  quieting  their  title.  The  trial  resulted  in  a 
judgment  by  which  the  plaintiff  was  given  the  life  estate* 
of  the  first-named  defendant.  The  other  defendants  were 
adjudged  to  be  the  owners  of  the  fee.  Their  title  was 
quieted,  and  they  were  awarded  possession  after  the  extin- 
guishment of  the  life  estate.  The  plaintiff  appealed,  and 
presents,  as  we  shall  presently  see,  two  main  questions  for 
our  determination. 

The  fa.cts  established  by  the  record,  and  wliich  are  no' 
in  dispute,  may  be  briefly  stated  as  follows:    On  or  about 
the  29th  day  of  October,  1881,  William  B.  Mason  died 
intestate  in  Harlan  county.     At  that  time  he  owned  the 
premises  above  described  in  fee,  subject  to  a  mortgage  of 
f300,  together  with  other  lands  situated  in  said  county 
For  many  years  prior  to  his  death  he,  together  with  h\< 
wife  and  children  (the  defendants  herein),  had  occupied 
the  land  in  question  as  their  homestead,  and  were  so  occu- 
pying it  at  that  time.    Shortly  after  his  death  the  widov, , 
the  defendant  Nancy  E.  Mason,  was  appointed  administra- 
trix of  his  estate;  and  in  September,  1882,  she  applied  to 
the  district  court  for  Harlan  county  for  a  license  to  sell 
all  of  the  real  estate  of  her  intestate  for  the  payment  of 
his  debts.    License  was  granted,  and  in  pursuance  thereto, 
on  or  about  the  IJth  day  of  April,  1883,  she  sold  it  all 
subject  to  the  mortgages  thereon,  and  took  a  bond  from 
the  purchasers  conditioned  for  their  payment.     The  sale* 
was  confirmed  on  the  11th  day  of  June,  1883,  and  deeds 
were  made  to  the  purchasers.     The  land  in  controversy, 
the  homestead  above  mentioned,  was  sold  to  one  S.  B. 
Turner,  who  took  possession  of  it;  and  the  plaintiff,  George 
W.   Holmes,  now  claims  and  holds  the  same  by  mesne 
conveyances.    From  the  11th  day  of  June,  1883,  until  the 
8th  dny  of  January,  1906,  when  this  action  was  commenced, 
the  plaintiff  and  his  grantors  held  the  open,  notorious  and 
undisputed  possession  of  the  premises  under  claim  of  title. 
At  the  time  the  license  was  granted  and  the  sale  made  to 
32 
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Turner,  the  homestead  was  worth  less  than  |2,000.  When 
this  action  was  commenced,  three  of  the  defendants,  Ida  E. 
Rowley,  Henry  L.  Mason  and  Effie  I.  Harroun,  were  more 
than  ten  years  past  tlieir  majority,  while  the  other  de- 
fendants, when  their  cross-petitions  Avere  filed,  were  a  little 
less  than  ten  years  past  that  age. 

The  first  question  presented  for  our  consideration  is 
the  effect  of  the  statute  of  limitations  as  applied  to  the 
cross-actions  of  the  defendants.  Under  this  head,  the 
plaintiff's  first  contention  is  that  the  bar  of  the  statute 
was  complete  as  to  those  defendants  who  were  more  than 
ten  years  past  their  majority  when  this  action  was  com- 
menced. Section  57,  ch.  73,  Comp.  St.  1907,  provides: 
**That  an  action  may  be  brought  and  prosecuted  to  final 
decree,  judgment,  or  order,  by  any  person  or  persons, 
whether  in  actual  possession  or  not,  claiming  title  to  real 
(State,  against  any  person  or  persons  who  claim  an  adverse 
estate  or  interest  therein,  for  the  purpose  of  determining 
such  estate  or  interest,  and  quieting  the  title  to  said  real 
estate.''  By  section  59  it  is  provided :  "Any  person  or  per- 
sons having  an  interest  in  remainder  or  reversion  in  real 
estate  shall  be  entitled  to  all  the  rights  and  benefits  of 
this  act."  The  trial  court  having  held  that  the  plaintiff 
Avas  the  owner  of  the  life  estate  of  the  defendant  Nancy  E. 
Mason,  and  no  complaint  having  been  made  as  to  the  cor- 
rectness of  that  part  of  tlie  decree,  it  follows  that  as 
against  him  a  possessory  action  cannot  now  be  maintained, 
and  defendants  were  compelled  to  proceed,  if  at  all,  under 
the  provisions  of  section  59  to  liave  their  remainder  estab- 
lished and  their  title  thereto  quieted;  and  such  is  the  fonu 
of  their  cross-actions.  It  is  provided  by  section  6  of  the 
code :  "An  action  for  the  recovery  of  the  title  or  possession 
of  lands,  tenements  or  hereditaments,  can  only  be  brought 
within  ten  years  after  the  cause  of  such  action  shall  have* 
accrued." 

The  statute  of  limitations  as  to  each  of  the  several  d(^ 
fendants  commenced  to  run  when  he  arrived  at  his  major- 
ity.    So  as  to  the  defendants  who  were  more  than  ten 
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years  past  their  majority  at  the  time  this  action  was 
commenced  the  bar  of  the  statute  of  limitations  was  com- 
plete. Therefore  so  much  of  the  decree  of  the  trial  court 
as  granted  any  relief  to  those  defendants  was  erroneous. 
As  to  them  the  action  should  have  been  dismissed,  and  the 
title  to  three-fifths  of  the  land  in  controversy  should  have 
been  quieted  in  the  plaintiff.  Foree  v.  Stubbs,  41  Neb. 
271;  Hall  v.  Hooper,  47  Neb.  Ill;  First  Nat  Bank  v. 
Pilger,  78  Neb.  162 ;  Lyons  v.  Carr,  77  Neb.  883 ;  Hobson  v. 
HuxtaJ)le,  79  Neb.  334. 

As  to  the  other  defendants,  plaintiff  contends  that  as 
they  were  more  than  five  years  past  their  majority  when 
they  filed  their  cross-petitions  their  cross-actions  were  also 
barred  by  the  provisions  of  section  117,  ch.  23,  Comp.  St. 
1907,  which  reads  in  part  as  follows:  "No  action  for  the 
recovery  of  any  estate  sold  by  an  executor  or  administra- 
tor, under  the  provisions  of  this  subdivision,  shall  be 
maintained  by  any  heir  or  other  person  claiming  under 
the  deceased  testator  or  intestate,  unless  it  be  commenced 
within  five  vears  next  after  the  sale."  In  view  of  our 
former  decisions  the  plaintiff's  contention  on  this  point 
cannot  be  sustained.  In  Brandon  v.  Jensen,  74  Neb.  569, 
after  an  exhaustive  review  of  the  authorities,  it  was  held : 
"The  provisions  of  section  117,  ch.  23,  Comp.  St.  1903, 
apply  to  irregular  administrative  sales,  but  not  to  sales 
that  are  absolutely  void."  We  are  satisfied  with  the  rea- 
soning of  that  case,  and  the  rule  there  announced  has  since 
been  followed  and  affirmed,  in  substance,  in  First  Nat. 
Bank  v.  Pilger  and  Lyon  v.  Garr,  supra.  Plaintiff  insists, 
however,  that  the  sale  in  this  case  was  not  void,  and  at- 
tacks our  former  decisions  on  that  question.  He  argues 
that  the  court  was  not  without  jurisdiction  of  the  subject 
matter,  and  therefore  the  order  granting  the  license  to 
sell  the  homestead  was  not  void,  but  was  voidable  only. 
In  some  of  our  former  decisions  it  is  said:  "The  order 
granting  the  license  to  sell  the  homestead  was  void  for 
want  of  jurisdiction."  This  statement  is  vigorously  as- 
sailed, and  perhaps  a  more  accurate  expression  should 
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have  been  used.  It  is  true  that  the  district  court  has  juris- 
diction of  an  action  op  application  by  an  administrator 
to  sell  the  lands  of  his  intestate  for  the  payment  of  his 
debts.  But  it  is  equally  true  that  the  sale  of  the  hom(»- 
stead  of  a  deceased  person  for  that  purpose  is  positively 
inhibited  by  statute;  and  so,  while  the  court  has  jurisdic- 
tion of  the  subject  matter,  it  has  no  jurisdiction  over  the 
homestead,  and  therefore  it  has  no  power  to  order  its  sale 
for  that  purpose,  and  such  a  sale  is  therefore  absolutely 
void.  Tindall  v.  Peterson^  71  Neb.  160;  Bixby  v.  Jewell, 
72  Neb.  755;  Hall  v.  Cooper,  First  Nat,  Bank  v.  Pilger, 
Lyons  v.  Carr,  and  Brandon,  v.  Jensen,  supra.  It  follows 
that  the  sale  of  the  land  in  question  by  the  administratrix 
was  void. 

By  the  terms  of  section  17  of  the  homestead  act  (laws 
1879,  p.  61)  the  land  in  question  descended  in  fee,  on  the 
death  of  the  intestate,  to  his  children,  subject  to  a  life 
estate  in  his  widow;  and  their  right  of  action  was  not 
barred  until  the  expiration  of  ten  years  from  the  attain- 
ment of  their  majority.  So  the  decree  of  the  trial  court 
in  favor  of  the  defendants  Henry^  L.  Mason  and  Lester  H. 
Mason,  quieting  their  title  to  two-flfths  of  the  land  in 
question,  was  right  and  should  be  affirmed. 

Finally,  plaintiff  insists  that  the  judgment  below  should 

« 

be  reversed  as  to  all  of  the  defendants,  except  Nancy  E. 
Mason,  because  section  17  of  the  homestead  law  is  uncon- 
stitutional.   His  contentions  are,  in  substance,  first,  that 

the  provisions  of  that  section  relate  to  a  subject  wholly 
different  from  the  one  considered  in  the  rest  of  the  act, 
and  are  not  clearly  expressed  in  the  title ;  second,  that  its 
provisions  operate  as  an  amendment  to  sections  30  and  67, 
ch.  23,  Comp.  St  1905,  and  do  not  contain  a  repeal  of 
the  sections  so  amended ;  third,  that  the  act  is  class  legis- 
lation and  is  therefore  unconstitutional. 

The  argument  on  the  first  proposition  is  that  the  first 
16  sections  of  the  homestead  act  relate  to  defining,  trans- 
ferring, selecting  and  preserving  homesteads  for  heads  of 
families,  and  defining  who  are  such;  that  section  17  re- 
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lates  exclusively  to  the  descent  of  homesteads,  and  is  in 
conflict  with  the  provisions  of  section  30,  ch.  23,  Comp.  St. 
1905,  in  that  it  exempts  them  from  liability  for  the  debts 
of  the  decedent,  while  his  other  property  is  subject  to  their 
payment.  These  questions  will  be  disposed  of  in  the  order 
above  stated.  The  title  to  the  act  of  February  26,  1879, 
commonly  called  the  "homestead  act,"  is  as  follows:  "To 
provide  for  the  selection  and  disposition  of  homesteads, 
and  to  exempt  the  same  from  judji;ment  liens,  and  from 
attachment,  levy,  or  sale,  upon  execution  or  other  process.'' 
Laws  1879,  p.  57.  This  in  itself  is  a  complete  ansAver  to 
the  plaintiflf's  argument.  It  is  the  d'hs  posit  ion  of  the 
homestead  upon  the  death  of  the  owner  that  the  plaintiff 
complains  of  in  this  case,  and  it  is  apparent  that  the  title 
to  the  act  is  broad  enough  to  cover  that  subject. 

Plaintiff's  second  contention  on  this  point  must  also 
fail.  The  act  in  question  is  a  special  statute  covering  the 
whole  subject  of  homestead,  and  is  complete  in  itself.  It 
takes  that  special  subject  out  of  the  provisions  of  the 
general  statute  of  descent  without  amending  that  statute, 
and  according  to  our  former  decisions  on  this  point  is  not 
unconstitutional. 

Lastly,  the  act  in  question  is  not  class  legislation.  It 
operates  upon  persons  uniformly  throughout  the  state,  and 
therefore  is  not  unconstitutional.  The  act  exempts  home- 
steads from  forced  sale  to  pay  the  debts  of  the  head  of 
the  family,  and  is  "a  beneficent  provision  for  the  protec- 
tion and  maintenance  of  the  wife  and  children  against 
the  neglect  and  improvidence  of  the  father  and  husband." 
It  is  designed  to  protect  citizens  and  their  families  from 
the  miseries  and  dangers  of  destitution.  It  is  an  enlight- 
ened policy,  looking  to  the  general  welfare,  as  well  as  to 
that  of  the  individual  citizen.  It  is  a  statutory  right 
purely,  created  for  the  benefit  of  the  debtor  and  his  fam- 
ily. The  levy  and  sale  of  a  debtor's  land  and  tenements 
have  always  been  regulated  by  statute.  At  the  common  law 
the  creditor  had  no  right  to  sell  the  debtor's  land.  He 
could  only  sequester  its  rents  and  profits  for  the  payment 
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of  his  judginent.     Hence,  it  is  clearly  within  the  power 
of  the  legislature  to  exempt  a  reasonable  portion  of  the 
debtor's  lands  from  levy  and  saJe  upon  execution,  attach- 
ment or  other  process,  for  the  protection  of  his  family; 
and  such  legislation  does  not.  conflict  with  our  constitu- 
tion.    Indeed,  such  legislation  has  been  upheld  and  com- 
mended by  the  courts  of  last  resort  in  all  of  the  states 
of  the  Union  having  constitutional  provisions  like  our 
own.    And  so  we  are  of  opinion  that  the  act  in  question 
as  a  whole  is  valid,  and  is  a  proper  exercise  of  legislative 
power.    Again,  the  homestead  act  has  been  in  force  in  this 
state  for  nearly  30  years.    All  of  its  provisions  have  been 
fre<iuently  upheld  by  our  courts,  whose  numerous  decisions 
have  become  a  rule  of  property,  and  we  see  no  reason  to 
d(7)ai-t  from  tliem  at  this  time. 

For  the  foregoing  reasons,  so  much  of  the  judgment  of 
the  trial  court  as  granted  any  relief  to  the  defendants, 
Ida  E.  Rowley,  Henry  L.  Mason  and  Effie  I.  Harroun  is 
reversed.  In  all  other  tilings  it  is  affirmed;  and  the  case 
IS  remanded  to  the  district  court,  with  directions  to  enter 
a  decree  in  accordance  with  this  opinion. 

Judgment  accordjngly. 

The  following  opinion  on  motion  for  rehearing  was  filed 
March  19,  1908.     Rehearing  denied: 

Per  Curiam. 

In  the  opinion  it  is  said :  "While  the  court  ha«  jurisdic- 
tion of  the  subject  matter,  it  has  no  jurisdiction  over  th(^ 
homestead,  and  therefore  it  has  no  power  to  order  its 
sale  for  that  purpose,  and  such  a  sale  is  therefore  abso- 
lutely void."  The  main  point  made  in  the  argument  on 
motion  for  reliearing  is  that  "a  judgment  cannot  be  at- 
.  tacked  collaterally  where  the  court  has  jurisdiction  of  the 
parties  and  the  subject  matter."  A  number  of  authorities 
from  this  court  are  cited  to  sustain  this  proposition.  The 
language  of  the  opinion  quoted  is  hardly  correct.  The 
court  has  jurisdiction  of  the  subject  of  administrator's 
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sales  of  real  estate  to  pay  debts;  but,  strictly  speaking,  it 
lias  no  jurisdiction  of  the  subject  matter,  that  is,  the  mat- 
ter or  thing  which  it  is  desired  to  reach  by  legal  proceed- 
ings, i.  c,  the  homestead.  The  subject  matter  is  defined 
by  Black  as  "the  thing  in  controversy/^  The  language 
uschI  in  the  opinion  as  to  this  point  is  not  strictly  accurate, 
but  the  reasons  given  for  the  conclusion  seem  to  be  satis- 
factory and  the  result  is  correct. 
The  motion  for  rehearing  is  therefore 

Overruled. 


\ 


Nettie  M.  Dike,  appellant,  v.  John  Andrews  et  al., 

appellees. 

Piled  January  8,  1908.    No.  15,022. 

Interest  on  Judgment.  Where  judgment  has  been  entered  on  a  penal 
bond  given  to  secure  the  payment  of  money  in  monthly  Instal- 
ments, a  part  of  which  were  not  due  at  the  date  of  the  entry  of 
the  judgment,  interest  should  not  be  computed  on  the  full  amount 
of  the  judgment,  but  only  on  such  instalments  as  are  not  paid 
at  maturity,  and  then  from  the  date  of  their  maturity  up  to  the 
time  of  their  payment. 

Appeal  from  the  district  court  for  Saline  county :  Leslie 
O.  HURD,  JUD(4E.    Affirmed. 

W.  G,  Hastings^  for  appellant. 

J.  H.  Orimniy  contra. 

DUFFIE,  C. 

December  15,  1900,  defendants  became  sureties  upon  a 
bond  given  in  a  bastardy  proceeding,  the  penalty  of  the 
bond  being  f  500.  The  order  in  the  bastardy  proceeding 
required  the  defendant  in  that  case  to  pay  the  plaintiff 
thereon  the  sum  of  $6  a  month  for  a  term  of  12  years. 
Default  was  made  in  the  payment  of  these  monthly  instal- 
ments, whereupon  suit  was  brought  upon  the  bond  and 
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judgment  entered  against  the  defendants  herein  for  f500, 
the  full  amount  of  the  penalty.  At  different  dates  since 
the  entry  of  said  judgment  defendants  had  made  pay- 
ments, amounting  in  the  aggregate  to  $521.10.  In  June, 
1906,  plaintiff  obtained  an  order  directed  to  the  defend- 
ants to  show  cause  why  execution  should  not  issue  against 
them  on  this  judgment  Defendants  appeared,  and  in- 
sisted that  the  judgment  had  been  fully  paid,  and  that  the 
order  should  be  discharged.  The  court  entered  an  order 
finding  that  the  judgment  had  been  paid  in  full,  and  dis- 
missing the  rule.    Plaintiff  has  appealed. 

It  will  be  noticed  that  by  the  terms  of  the  judgment  in 
the  bastardy  proceeding  tlie  defendant  in  that  case  was 
required  to  pay  the  plaintiff  $6  a  month  for  a  term  of  12 
years.  The  bond  upon  which  the  defendants  became  sure- 
ties was  executed  for  the  purpose  of  securing  such  monthly 
payments.  The  question  in  issue  between  the  parties  is 
the  interest  which  should  be  computed  upon  said  judg- 
ment; the  defendants  insisting  that  interest  should  be 
computed  upon  such  monthly  instalments  as  they  failed 
to  pay  at  maturity,  while  plaintiff  insists  that  interest 
should  be  computed  upon  the  full  amount  of  the  judgment 
up  to  the  date  of  the  first  payment  made  thereon,  and 
upon  the  balance  remaining  due  upon  the  judgment  after 
each  of  the  several  partial  payments  which  the  record 
shows  was  made.  If  interest  should  be  computed  only  on 
the  monthly  instalments  after  they  fell  due  up  to  the  time 
of  their  payment,  defendants  have  paid  the  full  amouunt 
due  upon  the  judgment,  and  the  order  appeah'd  from 
should  be  affirmed ;  but,  if  interest  is  to  be  computed  upon 
the  full  amount  of  the  judgment,  giving  the  defendants 
credit  for  the  partial  payments  made  at  the  several  dates 
of  such  payment,  then  there  is  a  remainder  of  something 
more  than  |80  still  unpaid  upon  the  judgment  The 
judgment  entry  in  the  suit  upon  the  bond  is  in  the  follow- 
ing words:  "On  this  15th  day  of  December,  A.  D.  1900, 
this  being  the  12th  day  of  this  term  of  court,  this  cause 
came  on  for  hearing  on  plaintiff's  motion  for  a  judgment 
on  the  pleadings,  and  the  same  was  argued  and  submitted 
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to  the  court,  and,  the  court  being  fully  advised  in  the  ^ 

premises,  the  motion  was  sustained,  and  the  court  finds 
for  the  plaintiff  for  the  penalty  on  the  bond  set  forth  in 
plaintiff's  petition  the  sum  of  ?500;  due  on  said  penalty  on 
November  24,  1900,  the  sum  of  $132,  for  which  execution 
is  awarded.  Defendant  excepts  to  the  finding  of  the 
court.  It  is  therefore  considered  and  adjudged  by  the 
court  that  the  plaintiff  have  and  recover  of  and  from  the 
defendants  the  penalty  of  the  bond,  being  :f500,  of  which 
amount  the  sum  of  f  132  was  due  November  24,  1900,  for 
which  amount  execution  is  awarded."  No  question  is 
raised  as  to  the  form  of  the  judgment  entered,  and  the 
plaintiff  does  not  contend  that  it  could  be  collected  other- 
wise than  as  the  monthly  instalments  of  f6  matured. 

The  sole  question  then  is :  How  should  interest  be  com- 
puted on  this  judgment?  Our  statute  provides  that  inter- 
est on  all  decrees  and  judgments  for  payment  of  money 
shall  be  from  the  date  of  rendition  thereof  at  the  rat^  of 
|7  on  each  f  100  annually  until  the  same  shall  be  paid. 
Ann.  St.,  sec.  6727.  We  think  this  statute  has  reference 
to  judgments  and  decrees  which  may  be  immediately  col- 
lected. The  language  is  "interest  on  all  decrees  and  judg- 
ments for  the  payment  of  money,"  indicating  that  the 
money  is  immediately  due  and  collectible,  and  that  its 
nonpayment  by  the  defendant  is  a  breach  of  duty  on  his 
part.  The  cases  cited  by  plaintiff  in  support  of  his  claim 
that  interest  should  be  computed  upon  the  full  face  of  the 
judgment  do  not,  in  our  opinion,  bear  out  his  contention. 
People  V.  Birdsally  20  Johns.  (N.  Y.)  *297,  is  not  in  point. 
It  appears  from  the  facts  stated  by  the  reporter  that  judg- 
ment had  first  to  be  obtained  against  a  sheriff  for  default 
in  his  ofllce  before  suit  could  be  maintained  on  his  official 
bond  and  his  sureties  made  liable.  The  reporter  in  that 
case  refers  to  the  statute  in  the  following  words :  "By  the 
sixth  section  of  the  act,  it  is  declared  that  in  case  of  an> 
recovery  by  any  party  aggrieved  against  any  sheriff  for 
any  default^  etc.,  it  shall  be  lawful  for  the  judges  of  this 
court,  upon  motion  in  open  court,  to  order  the  bond  given 
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by  the  sheriff  to  be  put  in  suit  against  him  and  his  sure- 
ties; and,  when  judgment  is  obtained,  the  court  shall,  on 
motion  in  open  court,  direct  so  much  to  be  levied  thereon 
as  sliall  be  sufficient  to  pay  to  the  party  aggrieve^  his 
debt,  etc.    And  that  if,  after  judgment  obtained  upon  such 
bond,  any   other  party  aggrieved,   and   who  shall  have 
recovered  any  debt  or  damages  against  such  sheriff  for 
any  default,  etc.,  shall  apply  to  the  court  for  relief,  the 
court  shall,  upon  motion  in  open  court,  direct  such  further 
sum  to  be  levied  on  such  judgment,  etc.,  as  shall  be  suffi- 
cient to  pay  the  debt,  etc.,  to  such  party  aggrieved.^'    One 
Jackson  obtained  leave  to  issue  execution  on  a  judgment 
theretofore  obtained  on  the  official  bond  of  the  sheriff  at 
the  suit  of  Meeker  and  King,  and  a  motion  to  set  aside 
this  order  was  made  on  behalf  of  the  sheriff^s  sureties 
upon  two  grounds:  First,  that  no  notice  of  the  motion 
was  served  upon  them;  and,  second,  that  the  order  for 
execution  allowed  the  collection  of  interest  on  Jackson^s 
judgment    against  the  sheriff.    The  motion  was  sustained 
on  the  first  ground,  the  court  holding  that  the  sureties 
were  entitled  to  notice  before  the  order  was  granted,  but 
was  overruled  as  to  the  second  ground,  the  court  holding 
that  Jackson  was  entitled  to  interest  on  his  judgment  if 
the  judgment  was  one  that  would  carry  interest.    This  is 
far  from  holding  that  the  judgment  on  the  official  bond 
carried  interest  from  its  entry  on  such  sums  as  were  not 
then  due,  but  which  might  be  collected  on  it  in  the  future. 
Winslow  V.  Assignees  of  Ancrum,  1  McCord  Eq.  ( S.  Car. ) 
*100,  also  cited  by  the  plaintiff  as  a  case  in  point,  does 
not  uphold  plaintiff's  contention.    The  court,  after  stating 
that  a  judgment  on  a  simple  contract  drew  interest,  added : 
"But  the  rule  holds  good  also  on  judgments  on  penal 
bonds,  if  in  fact  the  amount  of  the  penalty  be  actually  due 
and  owing  for  principal  and  interest  at  the  time  of  the 
judgment  rendered.'^     In  other  words,  the  holding  was 
that,  if  there  was  due  the  plaintiff,  when  judgment  on  the 
penal  bond  was  entered,  the  full  amount  of  the  penalty 
on  the  bond,  interest  could  then  be  computed  upon  the 


Vol.80]  JANUARY  TERM,  1908.  451) 


Dike  V.  Andrews. 


judgment.  The  court  presumed  that  the  penalty  in  the 
bond  for  which  judgment  was  given  was  not  greater  than 
the  amount  actually  due  the  plaintiff  and  which  the  bond 
was  given  to  secure,  and  interest  on  the  judgment  was 
allow(Mi.  The  only  case  we  have  found  where  the  question 
was  discuss(Hl  is  State  v.  Sa/rratt,  14  Rich.  (S.  Car.)  29. 
The  following  is  taken  from  the  syllabus:  "Under  pro- 
ceedings for  bastardj^  commenced  before  the  child  has  at- 
tained the  age  of  12  years,  the  father,  upon  conviction, 
may  be  required  to  enter  into  recognizance  to  pay  $25  a 
year,  counting  from  the  birth  of  the  child,  until  its  attain- 
ment of  12  years  of  age.  The  statute  of  limitations  does 
not  bar  the  prosecution,  in  cases  of  bastardy,  for  the  an- 
nual penalties  that  had  accrued  before  the  proceedings 
were  commenced.  As  interest  is  not  chargeable  upon  th(» 
annual  penalties,  the  jury,  in  allowing  credit  for  advances 
made  for  the  maintenance  of  the  child,  need  not  ascertain 
the  time  when  the  advances  were  made."  It  is  true  the 
opinion  makes  no  reference  to  any  statutory  allowance  of 
interest  upon  judgments  or  decrees  of  court,  but  the  pre- 
sumption must  obtain  that  such  a  statute  exists  in  every 
state  where  interest  upon  money  due  by  contract  is  al- 
lowed. 

After  a  somewhat  extended  search,  we  have  been  unable 
to  find  a  case  allowing  interest  on  a  judgment  entered  on 
a  penal  bond  for  such  sums  as  the  judgment  may  secure, 
but  which  are  not  immediately  due  and  payable.  Our  ex- 
amination has  convinced  us  that  interest  on  judgments 
of  the  character  of  the  one  in  question  should  be  computed 
only  on  such  instalments  as  matured,  from  the  date  of 
their  maturity  until  paid.  This  being  the  rule  adopted 
by  the  district  court,  we  recommend  an  aflftrmance  of  the 
judgment. 

Epperson  and  Good,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 
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City  op  Plattsmouth,  appellant,  v.  Neb&abka  Tbt.b- 

PHONB  Company,  appellee. 

Filed  jAmrABT  9,  1908.    No.  16,025. 

1.  Cities:  Teij3»hone  Fiunchise:  Use  of  Streets.  A- city  ordinance 
extending  to  a  telephone  company  the  right  to  use  the  streets, 
alleys  and  public  grounds  of  the  city  in  the  construction,  opera- 
tion and  maintenance  of  its  plant  or  system,  and  which  does 
not,  in  any  of  its  provisions,  indicate  an  attempt  to  exclude  other 
like  corporations  or  companies  from  a  like  privilege,  is  not  the 
grant  of  an  exclusive  right  or  privilege. 

2. :  :  .    The  authorities  of  a  city  or  incorporated 

town  or  village  may  grant  to  a  telephone  company  the  use  of 
the  streets,  alleys  and  public  grounds  of  the  municipality  for 
constructing  and  maintaining  a  telephone  system  therein,  such 
use  of  the  streets,  alleys  and  public  grounds  being  for  a  public 
purpose. 

3. :  :  Added  Burdens.    When  an  ordinance  of  a  city  has 

invited  investments  and  expenditures,  which  are  made  in  good 
faith  and  In  reliance  upon  it,  the  city  authorities,  if  the  use  be 
a  public  one,  cannot  arbitrarily  Impose  by  subsequent  regula- 
tions, without  necessity  or  the  demands  of  public  convenience, 
additional  burdens  upon  the  company  which  are  clearly  beyond 
the  reasonable  exercise  of  the  police  power. 

Appeal  from  the  district  court  for  Cass  county:  Paul 
eTESSEN,  Judge.    Affirmed. 

H.  D.  Travis,  for  appellant. 

W.  W.  Mors  man  and  Matthew  Gering,  contra. 

DUFPIE,  C. 

The  plaintiff  brought  this  action  in  equity  for  a  man- 
datory injunction,  in  which  alternative  relief  is  prayed. 
The  material  allegations  of  the  petition  are  the  following: 
(1)  That  the  city  of  Plattsmouth  has  never  granted  de- 
fendant any  lawful  or  sufficient  franchise,  nor  any  fran- 
chise to  occupy  the  streets  and  alleys  of  the  city;  (2)  that 
defendant  has  been  occupying  the  streets  and  alleys  of 
the  city  for  more  than  15  years  without  right  or  authorily; 
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(3)  tliat  defendant  has  erected  its  poles  and  wires  in  Main 
street,  along  the  south  side,  from  First  to  Eighth  streets, 
and  has  continued  the  same  since  the  year  1888 ;  that  such 
poles  and  wires  are  dangerous  to  pedestrians  and  to  prop- 
erty, are  old  and  rotten,  were  used  by  the  public  as  hiteh- 
ing  posts  for  hoi'ses,  and  that  thereby  a  nuisance  was 
created;  that  the  poles  and  wires  interfere  with  the  fire- 
men in  case  of  fire,  and  that  the  poles  are  unsightly ;  that 
in  Noveinber,  1899,  the  city,  by  ordinance,  required  the 
defendant  to  place  its  wires  underground  in  Main  street, 
and  that  it  failed  and  refused  to  comply  with  said  ordi- 
nance; that  in  1904  the  city  passed  an  ordinance  requiring* 
defendant  to  move  its  poles  and  wires  from  Main  street 
to  the  alleys  adjoining.  The  prayer  is  for  an  injunction 
against  the  use  of  the  streets,  alleys  and  public  grounds 
of  the  city  of  Plattsmouth  by  the  defendant,  and  that  it 
be  enjoined  from  operating  its  telepliono  system  in  the 
city;  and,  alternatively,  if  the  court  should  find  that  the 
defendant  had  been  granted  a  franchise  for  the  use  of  the 
streets,  that  it  then  be  required  to  remove  its  poles  and 
wires  from  Main  street  between  First  and  Eighth  streets 
to  the  alleys  north  and  south  of  Main  street. 

The  answer  admits  that  defendant  has  occupied  the 
streets  of  the  city  and  carried  on  its  business  therein,  as 
alleged,  for  more  than  15  years ;  that  it  has  continuously 
maintained  its  poles  and  wires  in  and  along  the  south  side 
of  Main  street  since  the  year  1888;  that  the  city  passed 
an  ordinance  in  1904,  as  alleged  in  the  petition,  requiring 
the  defendant  to  remove  its  poles  and  wires  to  the  alleys 
north  and  south  of  Main  street,  and  which,  defendant  al- 
leges, aflSrmatively  repealed  all  prior  conflicting  ordi- 
nances. For  a  second  defense  it  is  alleged  that  defendant 
has  maintained  its  poles  and  wires  in  Main  street  in  the 
same  place  for  more  than  15  years  with  the  knowledge  and 
consent  of  the  city;  that  in  October,  1898,  the  city,  by 
ordinance,  granted  defendant  the  right  to  occupy  all  the 
streets  of  the  city  without  restriction,  reserving  to  itself 
the  free  use  of  such  poles  for  its  ovm  fire  alarm  wires; 
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that  immediately  after  the  passage  of  said  ordinance  de- 
fendant expended  large  sums  of  money  in  reconstructing 
its  poles  and  wires  in  Main  street;  that  its  central  office 
is  in  Main  street  and  on  the  south  side  thereof;  that  Main 
street  is  100  feet  in  width;  that  the  sidewalks  on  each  side 
are  20  feet  wide ;  that  defendant's  poles  are  set  at  the  curb 
line,  20  feet  from  the  front  walls  of  the  buildings,  and 
160  feet  apart;  that  there  has  never  been  on  the  south  side 
of  the  street  any  building  more  than  two  stories  high; 
that  there  never  has  been,  and  there  is  no  prospect  of, 
any  congestion  of  the  business  in  said  street  with  which 
the  poles  of  defendant  Avill  interfere  in  any  degree  what- 
ever; that  the  alleys  north  and  south  of  Main  street  are 
only  13  feet  wide;  that,  if  defendant's  poles  are  set  therein, 
they  must  be  set  2^  feet  from  the  line  to  avoid  projecting 
the  cross-arms  over  private  property ;  that  the  change  will 
cost  ?1,500,  which  is  more  than  the  net  income  from  the 
defendant's  system  in  said  city  in  five  years;  that  the 
ordinance  passed  in  1904  was  not  passed  in  the  interei5ts 
of  the  public  and  was  an  abuse  of  municipal  power;  that 
the  ordinance  is  unreasonable,  as  the  removal  of  defend- 
ant's poles  and  wires  will  serve  no  public  interests,  and  its 
enforcement  will  impair  the  obligation  of  the  contract 
between  the  city  and  the  defendant. 

On  the  trial  the  district  court  found  generally  for  the 
defendant  and  dismissed  the  plaintiff's  petition.  The 
plaintiff  has  appealed. 

The  evidence  shows  that  in  each  alley  north  and  south 
of  Main  street  there  is  a  telephone  line  belonging  to  an- 
other company  on  one  side  of  such  alley  and  an  electric 
light  line  belonging  to  the  city  on  the  other  side.  It  is  con- 
ceded that  prior  to  October,  1898,  defendant  had  no  fran- 
chise granted  by  the  city,  the  general  statute  relating  to  cit- 
ies and  villages  of  the  class  to  which  Plattsmouth  belonged 
being  deemed  sufficient;  but  on  that  date  the  city  passed 
an  ordinance  granting  certain  rights  and  privileges  to  the 
Nebraska  Telei)hone  Company,  its  successors  and  assigns, 
and  regulating  the  erection  of  poles  and  wires  and  pro- 
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tecting  the  same.    The  ordinance,  No.  91,  so  far  as  material 
to  an  examination  of  the  questions  involved,  is  as  follows : 
"Section  1.  That  the  Nebraska  Telephone  Company,  its 
successors  and  assigns,  be  and  are  hereby  granted  right  of 
way  for  the  erection  and  maintenance  of  poles  and  wires 
and  all  appurtenances  thereto  for  the  purpose  of  trans- 
acting a  general  telephone  and  telegraph  business  through, 
upon  and  over  the  streets,  alleys,  and  public  grounds  of 
the  city  of  Plattsmouth,  Nebraska;  provided,  that  said 
company  shall  at  all  times  when  requested  by  the  proper 
authorities  permit  their  poles  and  fixtures  to  be  used  for 
the  purpose  of  placing  and  maintaining  thereon,  free  of 
charge,  any  wires  which  may  be  necessary  for  the  use  of 
the  police  or  fire  departments  of  the  city  of  Plattsmouth, 
Nebraska;  and  further  provided,  that  such  poles  and  wires 
shall  be  erected  so  as  not  to  interfere  with  ordinary  traffic 
through  such  streets  and  alleys,  and  under  the  supervision 
of  the  committee  on  stre(^ts,  alleys  and  bridges.''    Section 
2  provides  for  stringing  the  wires  20  feet  above  the  ground, 
and  for  the  temporary  removal  of  the  poles  and  wires  in 
case  they  obstructed  any  vehicle  or  structure  being  moved 
along  or  across  any  street  or  alley.     Section  3  fixes  the 
maximum  rate  allowed  to  be  charged  by  the  company,  and 
section  4  makes  it  an  offense  to  injure  any  poles,  wires  or 
instruments  of  the  company.    Soon  after  having  completed 
the  rebuilding  of  its  system,  the  city  passed  another  ordi- 
nance, of  date  November  27,  1899,  declaring  it  unlawful  to 
erect  or  maintain  poles  and  overhead  wires  in  Main  street, 
and  requiring  all  such  wires  to  be  placed  in  underground 
conduits;  and  on  June  27,  1904,  the  city  passed  an  ordi- 
nance requiring  all  poles  and  overhead  wires  to  be  removed 
from  Main  street  between  First  and  Eighth  streets  to  the 
alleys  adjacent  thereto,  said  removal  to  take  place  by 
January  1,  1905,  and  repealing  all  ordinances  in  conflict 
therewith. 

The  defendant  asserts  that,  having  accepted  the  pro- 
yisions  of  ordinance  No.  91  and  having  expended  large 
sums  of  money  in  reconstructing  its  lines  in  the  city  of 
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Plattsmouth  under  the  permission  granted  by  that  onli- 
nance,  it  has  acquired  a  right  in  the  streets  of  the  city 
which  cannot  be  taken  away,  except  upon  some  ground  of 
public  necessity  or  convenience;  while,  on  the  other  hand, 
the  city  asserts  that  the  ordinance  is  void.    The  argument 
upon  which  it  attempts  to  maintiiin  the  invalidity  of  the 
statute  is  as  follows :   Se(*tion  15,  art.  Ill  of  our  constitu- 
tion, prohibits  the  legishiture  from  passing  local  or  special 
laws  granting  to  any  corporation,  association  or  individual 
any  special  or  exclusive  privilege,  immunity  or  fi-anchise 
whatever;  and  it  is  said  that  the  legislature  cannot  dele- 
gate to  a  municipality  a  power  which  it  cannot   itself 
exercise.    It  is  claimed  that  the  ordinance  in  question  is 
an  attempt  to  grant  to  the  defendant  a  special  privilege 
or  franchise,  and  that  this  is  beyond  the  power  of  the 
municipal  authorities.    If  we  should  concede  (which  we  do 
not)  that  a  general  law,  granting  to  cities  and  towns  the 
powers  which  are  usually  found  in  their  charters,  did  not 
confer  upon  such  municipalities  the  power  to  pass  and 
enforce  special  ordinances  suited  to  their  local  conditions, 
still  the  ordinance  in  question  is  not  subject  to  the  criti- 
cism made  upon  it.    A  special  privilege  in  constitutional 
law  is  a  right,  power,  franchise,  immunity  or  privilege 
granted  to,  or  vested  in,  a  person  or  class  of  persons  to 
the  exclusion  of  others  and  in  derogation  of  common  right. 
Qtithrie  Daily  Leader  v.  Cameron,  3  Okla,  677,  41  Pac.  635. 
In  City  of  Elk  Point  v.  Vaughn,  1  Dak.  113,  46  N.  W.  577, 
it  was  held  that  the  act  of  congress  of  March  2,  1867, 
providing  that  the  legislative  assemblies  of  the  several 
territories  shall  not  grant  any  special  privileges,  refers  to 
the  granting  of  monopolies  such  as  ferries,  trade-marks, 
or  the  exclusive  right  to  manufacture  certain  articles  or 
to  carry  on  a  certain  business  in  a  particular  locality,  to 
the  exclusion  of  others,  and  does  not  include  the  granting 
of  a  public  charter  to  a  municipal  corporation.    Ordinance 
No.  91  does  not  attempt  to  confer  upon  the  defendant  any 
exclusive  right  or  franchise,  and  leaves  it  open  for  the 
city,  at  any  time,  to  extend  to  other  companies  or  corpora- 
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tions  the  same  privileges  awarded  to  the  defendant.  Tlie 
contention,  therefore,  that  ordinance  No.  91  is  void  and 
confers  no  right  upon  the  defendant  cannot  be  sustained. 
Subdivision  XII,  sec.  69  of  plaintiff's  charter  (Corap. 
St.  1905,  ch.  14,  art.  I)  is  in  the  following  words:  "To  make 
all  such  ordinances,  by-laws,  rules,  regulations,  resolu- 
tions, not  inconsistent  with  the  laws  of  the  state  as  may  be 
expedient,  in  addition  to  the  special  powers  in  this  chap- 
ter granted,  maintaining  the  peace,  good  government,  and 
welfare  of  the  corporation,  and  its  trade,  commerce,  and 
manufactories.^^  Subdivision  24  of  said  section  authorizes 
the  city  authorities  to  regulate  the  streets,  "lamp-posts, 
awning  posts,  and  all  other  structures  projecting  upon  or 
over  and  adjoining,  and  all  other  excavations  through  and 
under  the  sidewalks  in  the  said  city  or  village."  Subdi- 
vision 28  empowers  the  city  or  village  "to  open,  create, 
widen,  or  extend  any  street,  avenue,  alley,  or  lane,  or  an- 
nul, vacate,  or  discontinue  the  same  whenever  deemed  ex- 
pedient for  tlie  public  good.''  The  use  of  the  telegraph  and 
telephone  is  so  far  a  public  convenience  and  necessity  that 
in  some  states  property  may  be  condemned  therefor  under 
the  power  of  eminent  domain.  State  v.  American  &  Euro- 
pean News  Co.,  43  N.  J.  Law,  381;  Pierce  v.  Drew,  136 
Mass.  75;  Pensacola  T.  Co.  v.  Western  Union  T.  Co,,  96 
U.  S.  1.  It  is  therefore  evident  that  the  use  of  streets  for 
telephone  or  telegraph  purposes  is  a  use  for  public  pur- 
poses against  which  no  objection  can  be  made.  As  said  in 
ilohhs  V.  Long  Distance  T.  d  T.  Co.;  147  Ala.  393,  7  L.  R. 
A.  (n.  s.)  87:  "Since  the  days  of  the  Caesars,  public  high- 
ways have  received  the  careful  attention  of  all  govern- 
ments, not  only  for  the  purpose  of  providing  ways  by  which 
anuies  could  be  moved  and  the  people  travel,  but  for  the 
purpose  of  opening  up  avenues  of  communication  by  which 
reports  could  be  speedily  brought  to  the  capital,  and  the 
interchange  of  commerce  promoted.  The  laws  of  congress 
have  provided  for  post  roads,  etc.,  before  the  telephone  was 
known,  provided  for  the  same  privileges  for  t^^l(\i»i*ai)h  com- 
33 
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panies,  as  were  given  to  railways  in  using  the  public  lands, 
and,  in  later  days,  it  has  developed  the  exceedingly  valu- 
able system  of  *post  routes'  and  free  mail  delivery  along 
the  public  roads  of  the  country,  so  tliat  not  the  least  im- 
portant function  of  the  public  roads  of  the  country  is  the 
transmission  of  messages  from  place  to  place."  The  peo- 
ple of  the  city  of  Plattsmouth  are  not  alone  interested  in 
the  telephone  system  of  that  city,  but  every  other  com- 
munity in  the  state  with  which  communication  is  nmde 
is  equally  interested,  and  the  state  itself  has  recognized  the 
utility  and  necessity  of  this  method  of  communicating  news 
by  granting  a  right  of  way  for  the  building  of  ^uch  lines 
over  the  public  highways  of  the  state.  Comp.  St.  1905,  ch. 
SQUj  sec.  14.  Under  the  general  power  given  to  the  plain- 
tiff by  its  charter  and  the  general  control  which  it  exer- 
cises over  the  streets  and  public  grounds  of  the  city,  its 
right  to  extend  to  the  defendant  the  privilege  of  occupying 
its  streets  and  public  grounds  cannot  be  questioned. 
Xebraska  T.  Co.  v.  City  of  Fremont,  72  Neb.  25. 

The  only  question  remaining  is  whether  the  public  ne- 
cessity or  convenience  requires  that  its  wires  in  Main 
strcH^t  should  be  placed  in  underground  conduits  or  re- 
moved to  the  alleys  north  and  south  of  said  street  between 
First  and  Eighth  streets.  That  the  rights  of  the  defendant 
in  the  streets  of  the  city  must  yield  to  public  necessity  or 
convenience  is  beyond  question  or  dispute;  but,  having 
acquired  a  right  in  the  streets,  and  having  made  expendi- 
tures on  the  strength  of  the  grant  extended  by  the  city, 
the  authorities  are  quite  uniform  th^t  this  right  cannot 
be  taken  away  in  an  arbitrary  manner  and  without  reason- 
able cause.  In  North ivestcrn  T,  E.  Co.  v.  City  of  Minne- 
apolis, 81  Minn.  140,  it  is  said :  "When  such  an  ordinance 
has  invited  invc^stments  and  expenditures  made  in  good 
faith  and  in  reliance  upon  it,  the  city  authorities  cannot 
arbitrarily  impose  by  subsequent  regulations,  without  ne- 
cessity, or  the  demands  of  public  convenience,  additional 
burdens,  upon  the  company  which  are  clearly  beyond  the 
reasonable  exercise  of  the  police  power."    In  the  body  of 
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th«  opinion  it  is  said:  "An  ordinance  of  a  municipality, 
surrendering  a  part  of  its  powers  to  a  corporation  to  secure 
and  encourage  works  of  improvement,  which  requires  the 
outlay  of  money  and  labor,  to  subserve  the  public  interests 
of  its  citizens,  when  accepted  and  acted  upon,  becomes  a 
contract  between  the  city  and  the  corporation  which  relied 
upon  it,  and  the  grantee  cannot  be  arbitrarily  deprived  of 
the  rights  thus  secured/^     In  support  of  this  principle 
authorities  from  the  states  of  Ohio,  Louisiana,  Iowa,  Mas- 
sachusetts, Wisconsin,  and  numerous  federal  decisions  are 
cited.    That  the  city  council  may  make  reasonable  regula- 
tions relating  to  the  maintenance  and  repair  of  defend- 
ant's plant  is  not  open  to  argument ;  but  such  regulation  is 
not  to  be  exercised  at  mere  whim  and  caprice.    It  must  be 
proportionate  to,  and  commensurate  with,  the  public  ne- 
cessity for  the  protection  and  promotion  of  the  public 
health,  safety,  necessity  or  convenience.    City  of  Burling- 
ton  V.  Burlington  Street  R.  Co,,  49  la.  144.     The  applica- 
tion of  the  police  power  cannot  be  extended  by  the  author- 
ity which  is  entrusted  with  such  application  to  an  arbi- 
trary misuse  of  private  rights.  That  the  city  may  order  the 
removal  of  poles  which  endanger  the  citizens  because  of 
a  rotten  condition,  and  protect  its  inhabitants  against  any 
conduct  of  the  business  which  endangers  the  public  health 
or  safety,  is  not  a  question  open  to  dispute;  but  nothing 
of  the  kind  appears  in  the  record  before  us.     As  before 
stated.  Main  street  is  100  feet  in  width.     There  is  no 
evidence  of  a  congested  condition  of  the  street  or  of  any 
necessity  from  other  causes  for  removing  the  defendant's 
poles.. 

So  far  as  the  record  discloses,  the  action  of  the  city 
council  is  arbitrary  in  its  nature  and  wholly  unsupported 
by  any  reasonable  cause.  Such  being  the  case,  we  think 
the  district  court  was  right  in  refusing  the  injunction, 
and  wfi  recommend  an  affirmance  of  its  judgment. 

Epperson  and  GtoOD,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 
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John  W.  Whipfin,  appellee,  v.  Charles  E.  Higgin- 

botham  et  al.,  appellants. 

Filed  Januajby  8,  1908.    No.  15,034. 

Tax  Sales:  Rioiits  of  Purchasebb.  Section  242  of  the  revenue  act  of 
1903  (Comp.  St.,  ch.  77,  art.  I)  saves  to  the  parties  purchasing 
land  at  tax  sales  held  prior  to  the  passage  of  that  act  all  rights, 
vested  or  otherwise,  extended  to  them  by  the  statute  In  force 
when  the  purchase  was  made. 

Appeal  from  tlie  district  court  for  Adams  county:  Ed 
L.  Ar)A:MS,  Judge.    Affirmed. 

J.  W.  James,  for  appellants. 

Tibhcts^  Morey  &  Fuller^  contra. 

DlJFFIE,  C. 

November  7,  1900,  John  W.  Whiffln,  the  plaintiff  and 
appelleee,  purchased  at  public  tax  sale  lots  16  and  17.  in 
block  16,  in  the  city  of  Hastinji^,  Nebraska,  for  delinquent 
taxes  then  due,  amounting  to  1191.15.  He  has  paid  sub- 
sequent taxes  as  they  accrued  from  year  to  year,  includiu}): 
the  taxes  for  1905,  and  on  April,  1906,  he  commenced  this 
notion  to  foreclose  said  tax  sale  certificate.  Objection, 
both  by  demurrer  and  answer,  raised  his  right  to  fore- 
close; the  defendant  Farrell  insisting  that  the  action  was 
barred  by  statute.  Judgment  went  in  favor  of  the  plain- 
tiff, and  defendant  Farrell  has  brought  the  case  to  this 
court  on  appeal. 

Under  the  law  in  force  in  1900,  when  the  property  was 
l)id  in  at  tax  sale,  the  purchaser  had  five  years  from  the 
date  on  which  the  action  accrued — that  is,  from  the  date 
of  the  expiration  of  time  of  redemption  by  the  owner — 
to  commence  his  action  to  enforce  his  lien  against  the 
land  for  the  purchase  price  of  his  certificates,  and  for 
subsequent  taxes  paid  by  him.  tlius  giving  him  seven  years 
from  the  date  of  sale  to  comnu^nce  such  action.    Stevens 
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V.  Paulsen,  64  Neb.  488.  April  4,  1903,  what  is  known  as 
our  new  revenue  law  was  passed  and  approved.    Sections 
232  and  233  of  that  act  (Comp.  St.,  eh.  77,  art.  I)  limit 
the  time  within  which  an  action  to  foreclose  a  tax  lien  may 
be  commenced  to  three  years  from  the  expiration  of  the 
right  of  redemption,  or  five  years  from  tlie  date  of  the  • 
sale.    The  limitation  provided  by  the  legislature  for  com- 
mencing an  action  relates  to  the  remedy,  and  the  author- 
ities are  uniform  that  the  legislature  may,  by  amendment, 
shorten   the  time  previously  given   for  commencing  an 
action,  if  the  new  statute  provides  a  reasonable  time  to 
institute  actions  which  have  accrued  before  the  amended 
law  goes  into  effect.    As  a  general  rule,  parties  who  have 
entered  into  a  contract,  taken  part  in  any  transaction,  or 
acquired  any  right  of  property,  have  no  vested  rights  in 
the  existing  statute  of  limitations.    Pearsall  v.  Kenan^  79 
N.  Car.  472.    Such  statutes  have  been  uniformly  construed 
as  affecting  merely  the  remedy,  and  may  operate  retro- 
actively.   Watts  V.  Everett,  47  la.  269.    In  Terry  v.  Ander- 
son, 95  U.  S.  628,  Chief  Justice  Waite  said :  "It  is  difficult 
to  see  why,  if  the  legislature  may  prescribe  a  limitation 
where  none  existed  before,  it  may  not  change  one  which 
has  already  been  established.     The  parties  to  a  contract 
have  no  more  a  vested  interest  in  a  particular  limitation 
which  has  been  fixed  than  they  have  in  an  unrestricted 
right  to  sue.    They  have  no  more  a  vested  interest  in  the 
time  for  a  commencement  of  an  action  than  they  have  in 
the  form  of  the  action  to  be  commenced;  and  as  to  the 
forms  of  action  or  modes  of  remedy,  it  is  well  settled  that 
the  legislature  may  change  them  at  its  discretion,  pro- 
vided adequate  means  of  enforcing  the  right  remain."  This 
rule  has  been  recognized  and  enforced  by  this  court  in 
Horhach  v.  Miller,  4  Neb.  31,  and  O'Brien  v,  Uaslin,  20 
Neb.  347. 

Defendant  Parrell  insists  that  this  rule  should  be  ap- 
plied in  this  case;  while  plaintiff  relies  upon  section  242 
of  the  new  revenue  act  (Comp.  St.,  ch.  77,  art.  T)  to  take 
the  case  out  of  this  general  iiile.    That  section  is  in  the 
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following  language:  "Nothing  in  this  act  shall  be  eon- 
stnied  to  release,  discharge,  or  in  any  way  aflfeet  the  valid- 
ity or  the  collection  of  any  tax  heretofore  assessed  and 
levied  under  the  revenue  laws  in  force  prior  to  the  taking 
effect  of  this  act,  nor  shall  the  same  affect  pending  actions 
founded  thereon  or  causes  of  action  which  may  have  ac- 
crued; but  all  rights  in  relation  to  such  taxes  and  the 
collection  thereof  and  all  rights  that  may  have  accrued 
to  persons  under  the  revenue  laws  of  this  state  are  hereby 
saved  and  reserved.'^    Defendant  argues  that  this  section 
saves  to  the  defendant  nothing  but  vested  rights,  and  that 
it  does  not  cover  or  include  the  remedy  for  enforcing  such 
rights  or  the  time  within  which  an  action  to  enforce  his 
remedy  should  be  brought.    The  law  has  been  well  settled 
that  the  legislature  cannot  take  away  or  affect  vested 
rights,  and  this  has  been  so  long  and  well  established  that 
we  cannot  presume  the  legislature  attempted  by  this  section 
to  reserve  to  a  tax  sale  purchaser  a  right  of  which  it  had 
no  power  to  deprive  him.     If  the  section  is  construed  to 
mean  tliat  it  saves  to  the  plaintiff  or  others  having  like 
claims  only  such  rights  as  have  become  vested  in  conse- 
quence of  his  purchase,  then  the  section  would  be  mean- 
ingless and  could  have  no  effect  whatever.     We  cannot 
presume  that  the  legislature  passed  a  meaningless  statute, 
and  the  only  force  which  this  section  can  have  is  to  save 
to  the  plaintiff  and  others  in  his  position  every  right  given 
him  by  the  old  revenue  law,  whether  it  related  to  his  cause 
of  action,  or  to  the  means  of  enforcing  it  and  the  time 
within  which  he  should  apply  to  the  courts  for  his  remedy. 
It  maj^  be  questioned,  also,  whether  the  seven  years  given 
him  by  the  old  act  was  not  a  vested  right.    Under  it  his 
lien  against  the  land  purchased  existed  for  seven  years 
from  the  date  of  the  sale.    The  new  act  preserves  the  lien 
of  a  tax  sale  purchaser  for  five  years  only.    In  Alexander 
r.  Shaffer,  38  Neb.  812,  it  was  held:  "When  land  has  been 
sold  for  tcixes  and  a  suit  to  foreclose  the  lien  therefor  is 
not  instituted  within  five  years  from  the  expiration  of  the 
time  to  redeem,  the  lien  is  extinguished  and  ceases  to  be 
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a  charge  upon  the  land.  The  statute  in  that  respect  does 
not  merely  operate  to  defeat  the  remedy,  but  limits  the 
duration  of  the  lien  itself."  This  case  was  followed  in 
Osgood  V.  Westover^  2  Neb.  (Unof.)  668.  It  will  be  seen, 
therefore,  that  our  new  revenue  act  not  only  shortens  the 
time  within  which  an  action  to  enforce  a  lien  may  be 
commenced,  but  it  also  shortens  the  life  of  the  lien  itself. 
We  are  quite  clear  that  the  plaintiflE's  rights  are  to  be 
measured  by  the  provisions  of  the  old  revenue  law  under 
which  his  purchase  was  made,  and  not  by  the  act  of  1903. 
We  recommend  an  a£9rmance  of  the  judgment. 

Epperson  and  Gk)0D,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Annie  Manning,  appellant,  v.  Charles  W.  Oakes  et  al., 

appellees. 

FiLBD  Januabt  9,  1908.    No.  15,042. 

Tax  Deed:  Vauditt.  A  tax  deed  issued  to  a  former  tenant  of  the 
premises  cannot  be  avoided  or  set  aside  on  the  ground  that  such 
former  tenant  was  indebted  to  the  fee  owner  for  rent  which 
accrued  during  the  tenancy. 

Appeal  from  the  district  court  for  Lancaster  county; 
Edv«^ard  p.  Holmes,  Judge.    Affirmed. 

J.  0.  McNemey,  for  appellant. 

Shepherd  d  Ripley  and  /.  H.  Hatfield,  cmifra. 

DUFFIB,  0. 

This  suit  brings  in  question  the  title  to  a  part  of  lot  6, 
in  block  5,  Avondale  addition  to  the  city  of  Lincoln.  The 
plaintiff,   Mrs.   Manning:,  holds  a  deed   from   the  prior 
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owner  of  the  fee.  The  defendant,  Lydia  L.  Newcomb, 
claims  under  a  judicial  sale  for  taxes.  Some  time  in  1900 
Mrs.  Newcomb  rented  the  premises  of  one  Edward  Hughes, 
acting  as  agent  for  Mrs.  Manning,  the  fee  owner.  The  lot 
had  previously  been  sold  for  taxes  to  one  Oakes,  who  had 
commenced  an  action  to  foreclose  his  tax  lien  and  had 
taken  a  decree  in  May,  1899.  Some  negotiations  were  had, 
pending  the  foreclosure  proceedings,  between  Oakes'  at- 
torney and  Mr.  Hughes  relating  to  a  redemption  from  the 
tax  sale,  and  Hughes  had,  from  time  to  time,  paid  small 
amounts,  and  even  after  the  entry  of  decree  had  made  one 
or  two  small  payments,  but  no  valid  agreement  not  to  sell 
under  the  decree  has  been  shown.  In  the  meantime  Mrs. 
Newcomb  and  her  husband  were  in  possession  of  the  lot  as 
tenants  of  Mrs.  Manning,  and  in  1903  she  purchased  the 
premises  at  tax  sale,  and  is  still  the  owner  of  the  tax  sale 
certificate.  Some  time  in  1904,  after  the  death  of  her 
husband,  she  vacated  the  premises,  and  in  1905  took  an 
assignment  of  the  decree  in  favor  of  Oakes,  had  an  order 
of  sale  issued,  the  lot  sold,  and  a  deed  issued  under  which 
she  now  claims  title.  The  tax  sale  certificate  issued  to  her 
in  1903  has  never  been  foreclosed,  and  her  title  rests  upon 
the  sale  made  under  the  foreclosure  in  the  Oakes  case. 

Mrs.  Manning  brought  this  action  to  redeem  from  the 
sale  for  taxes,  and  she  insists  that  the  Oakes  judgment  was 
paid  in  full  prior  to  the  assignment  to  Mrs.  Newcomb,  and 
that  the  deed  ought  to  be  held  void  for  that  reason.  She 
further  invokes  the  well-known  rule  that  a  tenant,  while 
in  possession,  cannot  acquire  title  adverse  to  the  landlord, 
and  that  a  purchase  by  the  tenant  under  a  judicial  or 
tax  sale  is  presumed  to  be  for  the  protection  of  the  tenant^s 
possession,  and  not  with  the  purpose  of  asserting  a  title 
adverse  to  the  landlord.  In  this  case  Mrs,  NewTomb  is  not 
asserting  any  title  under  the  tax  sale  certificate  acqiiired 
in  1903  while  she  was  in  possession  as  tenant  of  Mrs. 
Manning,  and  her  right  under  such  certificate  need  not 
be  considered.  When  she  took  an  assignment  of  the  Oakes 
foreclosure  decree,  she  had  surrendered  possession  of  the 


J 
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premises,  and  was  living  in  the  state  of  Kansas.  She  had 
ceased  to  be  a  tenant  of  Mi's.  Manning,  and  liad  the  same 
right  to  purchase  the  Oakes  decree  as  had  any  other  party. 
The  fact  that  she  may  have  been  indebted  for  rent,  which 
accrued  during  her  possession  of  the  premises  as  tenant  of 
Mrs.  Manning,  could  not  affect  her  right  to  purchase  this 
decree.  If  that  (l(*cree  had  not  been  paid  in  full,  a  sale 
thereunder  conveys  good  title.  A  careful  reading  of  the 
bill  of  exceptions  convinces  us  that  the  trial  court  was 
right  in  holding  that  the  Oakes  decree  had  not  been  fully 
paid  and  satisfied,  PlaintitP  had  every  opportunity  to 
redeem  from  that  foreclosure.  It  stood  from  1899  until 
1905,  when  assigned  tx)  Mrs.  Newcomb.  We  can  discover 
no  fraud  on  Mrs.  Newcomb's  part  in  taking  an  assignment 
of  that  decree,  or  insisting  that  her  title  acquired  from  a 
sale  made  thereunder  is  valid. 

We  think  the  decree  appealed  from  was  the  only  one 
which  the  evidence  warrants,  and  recommend  its  afflrm- 
anca 

Epperson  and  Good,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  decree  appealed  from  is 

Affirmed. 


y 


/ 


August  Wagner,  appellant,  v.  Lincoln  County  et  al., 

appellees. 

Filed  January  8,  1908.    No.  15,053. 

1.  Judgement:  Validity:  CoNSTRUcrrvE  Service.    A  judgment  rendered 

on  service  by  publication  against  a  resident  of  this  state,  on  whom 
personal  service  might  have  been  had,  is  absolutely  void. 

2.  Tax  Forclosure:  Saije:  Redemption.    A  decree  foreclosing  a  tax  lien 

on  real  property  was  entered  against  the  owner,  a  resident  of 
the  state,  on  service  by  publication.  In  an  action  to  redeem  from 
a  sale  made  under  said  decree,  the  plaintiff  was  required  to  pay 
the  costs  of  the  foreclosure  suit  and  of  the  sale  made  thereunder. 
Held,  Error, 
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Appeal  from  the  district  court  for  Lincoln  county: 
Hanson  M.  Grimes,  Judge.    Decree  modified. 

August  WagneVy  A.  Muldoon  and  /.  L.  Albert,  for  ap- 
pellant. 

■ 

L.  E.  Roach  and  Wilcox  &  Halligan,  contra. 

DUFFIB,  C. 

In  November,  1901,  the  county  of  Lincoln  commenced 
an  action  to  foreclose  its  lien  for  taxes  which  were  then 
delinquent  and  unpaid  on  the  land  in  controversy  herein. 
A  decree  in  favor  of  the  plaintiff  w^as  entered,  and  the 
land  was  sold  under  said  decree  to  the  defendant  William 
Horner,  to  whom  the  deed  was  made.  At  the  time  of 
commencing  said  action,  and  when  the  decree  was  entered, 
one  Johanna  Dineen  was  the  owner  of  the  fee  title  and 
a  bona  fide  resident  of  the  state.  Service  was  had  by  pub- 
lication only,  and  the  fee  oAvner  had  no  notice  or  knowl- 
edge of  the  pendency  of  the  action.  By  several  mesne 
conveyances  the  fee  title  became  vested  in  the  plaintiff 
prior  to  the  commencement  of  this  action,  and  he  seeks 
to  have  his  title  quieted  as  against  the  tax  lien  foreclosure, 
offering  in  his  petition  to  pay  all  taxes  due  on  the  land 
with  interest.  The  court  entered  a  decree  quieting  plain- 
tiff's title,  but  requiring  him  to  pay,  in  addition  to  the 
taxes  and  interest,  the  cost -of  the  foreclosure  proceeding 
and  the  sale  had  thereunder,  amounting  to  about  |60. 
Plaintiff  has  appealed  from  so  much  of  the  decree  as  re- 
quires him  to  pay  these  costs. 

A  decree  against  a  bona  fide  resident  of  the  state  based 
upon  service  by  publication  is  absolutely  void.  Eayrs  v. 
Na^on,  54  Neb.  143;  Oerman  Nat.  Bank  v.  Kautter,  55 
Neb.  103;  Payne  v,  Anderson,  ante,  p.  216.  The  tax  fore- 
closure and  the  sale  thereunder  being  void,  we  can  discover 
no  reason  for  requiring  the  plaintiff  to  pay  the  cost  of  such 
void  proceedings.  We  therefore  recommend  that  the  de- 
cree be  modified,  and  that  plaintiff's  title  be  quieted  upon 
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his  paying  to  the  defendant  Horner  the  amount  required 
to  redeem  from  the  tax  sale,  and  that  the  cause  be  re- 
manded to  the  district  court,  with  directions  to  enter  such 
a  decree. 

Epperson  and  Good,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  decree  is  modified,  and  the  plaintiff's  title 
quieted  upon  his  paying  to  the  defendant  Horner  the 
amount  of  the  foreclosure  decree,  with  interest  on  the 
same  at  7  per  cent,  per  annum  from  the  date  therof,  and 
all  subsequent  taxes  paid  by  the  defendant  Horner,  with 
interest  at  10  per  cent,  per  annum,  and  the  cause  is  re- 
manded to  the  district  court,  with  directions  to  enter  such 
a  decree.  - 

Judgment  accordingly. 


James  N.  Brown  et  al.,  appellants,  v.  Gary  B^  James 

et  al.,  appellees. 

Piled  January  8,  1908.    No.  14,952. 

1.  Note:  Pledgee:  Equities.    A  note  pledged  before  maturity  as  secur- 

ity for  a  loan  made  to  the  payee  or  owner  Is  good  In  the  hands 
of  the  transferee,  who  had  no  notice  of  equities  between  the 
original  parties. 

2.  Fledge  of  Notes:  Debts  Secured.    Negotiable  InstrumenCi  may  be 

pledged  to  secure  liabilities  arising  In  the  future;  but  to  ascer- 
tain what  debts  are  secured  resort  must  be  had  to  the  contract 
of  the  parties. 

3. :  .    A  contract  of  pledge,  which  provided  that  certain 

notes  were  to  be  held  as  security  for  a  certain  debt,  and  "any 
other  liability  or  liabilities  due  or  to  become  due  or  which  may 
hereafter  be  contracted/'  held,  under  the  circumstances  of  this 
case,  not  to  secure  the  payment  of  moneys  afterwards  collected 
for  the  pledgee  by  the  pledgor  as  agent  and  unlawfully  converted 
by  the  latter. 
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Appeal  from  the  district  court  for  Gage  county:  Wu.- 
LiAM  H.  Kelligar,  Judge.    Affirmed  as  modified, 

Samuel  Rinaker,  Robert  S.  Bibb  and  Horace  ComfoHy 
for  appellants. 

A.  D,  McCandless  and  W.  S.  Glass^  contra. 

Epperson,  C. 

James  N.  Brown  and  Frank  L.  Brown,  partners  doing 
business  as  James  N.  Brown  &  Co.,  appeal  from  a  decree 
of  the  district  court  for  Gage  county  awarding  them  fore- 
closure of  a  mortgage  in  the  sum  of  $2,174.93;  the  sole 
complaint  here  being  that  the  decree  is  inadequate  in 
amount  to  adjust  the  equities  of  the  parties  and  should 
have  been  for  a  much  larger  sum,  to  wit,  f  12,046.93. 

It  appears  that  on  May  1,  1895,  defendant  James  and 
wife  executed  and  delivered  to  defendant  J.  C.  Burch  a 
mortgage  upon  the  land  in  controversy  to  secure  the  pay- 
ment of  $7,000,  evidenced  by  two  promissory  notes,  due 
May  1, 1896.  About  the  1st  of  September,  1895,  the  notes 
were  sent  by  the  bank  of  Wymore  to  the  plaintiffs  herein. 
Just  what  the  purpose  was  is  not  made  clear  by  the  evi- 
dence, nor  do  we  consider  it  important.  They  were  either 
delivered  to  the  plaintiffs  for  the  purpose  of  sale,  or  as  a 
pledge  to  secure  a  loan  which  the  defendant,  the  bank  of 
Wymore,  contemplated  securing  from  the  plaintiffs  later 
on.  At  that  time  the  bank  was  not  indebted  to  plaintiffs, 
Brown  &  Co.,  but  the  latter  retained  possession  of  the  notes 
and  mortgage.  Afterwards,  in  pursuance  of  an  understand- 
ing between  plaintiffs  and  the  bank,  the  notes  and  mort- 
gage were  held  as  collateral  security  from  and  subsequent 
to  December  31,  1895,  for  an  indebtedness  of  |5,000  (evi- 
denced by  a  promissory  note)  contracted  on  that  date.  In 
addition  to  the  $5,000  indebtedness,  plaintiffs  contend  that 
they  are  entitled  to  hold  the  security  for  other  indebted- 
ness due  from  the  bank.  The  $5,000  note  of  December  31, 
1895,   is   a   stock   collateral    note   containing   provisions 
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whereby  the  bank  pledged  to  plaint iiTs  certain  notes  to 
secure  the  said  indebtedness  and  any  other  liability  or 
liabilities  of  the  bank  to  the  plaintift's,  which  provisions 
will  hereinafter  be  specifically  referred  to.    On  September 

25,  1895,  the  mortgagor  James  and  wife  conveyed  the  land 
in  controversy^  by  warrant}^  deed  to  Benjamin  Burch  in 
consideration  of  the  payment  of  the  mortgage  indebted- 
ness and  certain  other  obligations  due  from  James  to  the 
bank  of  Wymore.  Burch  imnunliately  conveyed  the  land 
to  the  bank,  which  held  title  until  several  years  later, 
when  the  bank  conveyed  it  to  the  def(»ndants  Taylor  and 
Pisar.  The  deeds,  however,  from  James  to  Burch  and 
from  Burch  to  the  bank  were  not  recorded  until  August 

26,  1896,  on  which  date  the  bank  failed.  Benjamin  Burcli 
and  J.  C  Burch  were  president  and  cashier,  respectively 
of  the  defendant,  the  bank  of  Wymore,  and  it  appears  thai 
in  taking  the  mortgage  and  deed  from  James  they  wcn\' 
acting  as  the  agents  or  trustees  of  the  bank. 

Some  controversy  exists  as  to  when  plaintiflFs  h^anu^l 
that  the  bank  had  procured  title  to  the  James  land.  A>'( 
are  convinced  that  they  learned  of  this  fact  when  the  ban] 
failed,  and  not  before,  and  that  the  officers  of  the  bank 
purposely  withheld  knowledge  of  such  fact  from  the  plain 
tiflfs  until  that  time.  Soon  after  the  failure  of  the  bank 
J.  r.  Burch  was  appointed  receiver  and  as  such  remainf^l 
in  possession  of  the  bank's  affairs  for  several  months, 
during  which  time  he  issued  to  plaintiflFs  herein  receiver's 
certificates  Xos.  1  and  2,  representing  indebtedness  du.* 
from  the  bank  to  plaintiflFs  aggregating  $3,770.11.  Of  this 
amount,  f2,425.46  was  money  collected  by  the  bank  for 
plaintiflFs  upon  mortgages  belonging  to  the  plaintiflFs. 
$1,354.65  was  owing  to  depositors  at  the  time  of  the  bank's 
failure  and  subs(H]uently  purchased  by  plaintiflFs  herein. 
Later,  under  the  provisions  of  the  banking  law,  the  re- 
ceiver was  discharged  and  the  bank  took  control  of  its 
own  aflFairs  and  resumed  banking  business.  Some  time 
prior  to  July  12,  1901,  the  bank  collected  for  plaintiflFs 
the  sum  of  |636  on  what  is  known  as  the  Bauhman  mort- 
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gage.  We  are  left  entirely  in  the  dark  as  to  the  time  wlieu 
this  collection  was  made.  In  July,  1901,  J.  C.  Biirch, 
cashier  of  the  bank,  went  to  New  York  city  for  the  purpose 
of  negotiating  a  settlement  with  plaintiffs,  who  were  then 
threatening  to  institute  actions  to  foreclose  the  mortgagees 
which  the  bank  had  collected  and  failed  to  account  for. 
While  there  he  executed  a  contract  in  the  name  of  the 
bank  purporting  to  convey  to  plaintiffs  the  James  notes 
and  mortgage  and  certain  land,  and  to  give  authority  to 
])Iaintiffs  to  sell  the  same,  and  pledged  the  proceeds 
thereof  to  the  payment  of  the  receiver's  certificates  and  the 
Hauhman  collection  above  described.  Other  items  of  in- 
debtedness also  were  included  in  this  contract,  but  plain- 
tiffs no  longer  contend  that  they  should  be  included  in 
their  decree  of  foreclosure. 

Plaintiffs  now  ask  to  fore<^lose  the  James  mortgage  for 
the  purpose  of  satisfying  the  items  of  indebtedness  above 
described,  together  with  a  remainder  due  upon  the  f 5,000 
note  given  by  the  bank  on  December  31,  1895.  The  dis- 
trict court  found  that  there  was  due  upon  the  |5,000  note 
the  sum  of  $2,015.38,  with  interest  at  5  per  cent,  per 
annum  from  the  institution  of  the  suit,  together  with  the 
sum  of  $159.10  for  taxes  paid  by  plaintiffs  upon  the  mort- 
gaged property,  and  found  against  plaintiffs  as  to  the 
other  items  of  indebtedness  relied  upon.  The  stock  col- 
lateral note  is  in  part  as  follows:  "f 5,000.  New  York, 
December  31,  1895.  On  demand,  without  grace,  for  value 
received,  we  promise  to  pay  to  James  N.  Brown  &  Co.  or 
order,  five  thousand  dollars,  at  their  office  in  New  York 
city,  in  United  States  gold  coin  or  its  equivalent,  with 
interest  at  the  rate  of  —  per  cent,  per  annum  from  date 
hereof,  having  Avitli  said  bank  as  collateral  security  for 
payment  of  this  or  any  other  liability  or  liabilities  of  ours 
to  said  firm  due  or  to  become  due,  or  which  may  be  here- 
after contracted,  the  following  property,  viz.,  collateral 
to  the  amount  of  f  13,913.86,  as  listed  upon  attached  mem- 
orandum, marked  J.  C.  R.,  Cashier."  The  Jamc^  |7,000 
notes  were  included  in  the  memorandum  referred  to  in  the 
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above  stock  collateral  note.  By  reason  of  the  provision 
pledging  the  security  "for  payment  •  *  *  of  any  other 
liability  or  liabilities  of  ours  to  said  firm  due  or  to  become 
due,  or  which  may  be  hereafter  contracted/'  plaintiffs 
contend  that  the  James  notes  are  chargeable  as  security 
for  the  several  items  represented  in  the  receiver's  certifi- 
cates and  the  Bauhman  collection. 

It  is  argued  that  the  sums  subsequently  converted  by 
the  bank  to  its  own  use  constituted  indebteilness  arising 
by  virtue  of  an  implied  contract  which  the  law  imposes 
in  such  cases  upon  the  tort-feasor  to  repay  to  the  own  it 
the  value  of  the  property  converted.  There  can  be  no 
doubt  that  such  liability  exists,  and  that  the  law  implies 
a  contract  in  such  cases,  but  it  cannot  be  said  that  at  the 
time  of  the  making  of  the  contract  in  the  stock  collateral 
note  the  parties  contemplated  the  illegal  converting  of  the 
money  and  funds  due  plaintiffs,  nor  that  they  intended 
that  the  security  pledged  should  be  used  for  such  pur- 
poses. The  agreement  of  the  parties  must  determine  what 
debt  or  debts  are  secured,  and  such  agreement  must  be  as- 
certained from  the  writing  by  which  the  securities  were 
pledged.  A  fair  interpretation  of  the  agreement  made  in 
this  case  demands  that  it  be  construed  to  secure  such 
indebtedness  only  as  might  be  contracted  by  the  parties 
in  the  legitimate  transaction  of  business.  If  the  contract, 
standing  alone,  was  not  susceptible  of  such  construction, 
we  think  it  is  rendered  so  when  read  in  connection  with 
an  instrument  executed  by  the  bank  July  14,  1896,  and 
accepted  by  the  plaintiffs.  This  is  an  additional  or  sub- 
stitute^ pledge  of  several  notes,  including  the  James  notes, 
and  provides:  "The  following  is  a  list  of  collateral  notes 
held  by  James  N.  Brown  &  Co.  for  note  dated  Dec.  31, 
1895,  originally  made  for  f5,000,  and  of  which  there  is 
now  due  |3,440,  and  one  demand  note  for  (3,000,  dated 
July  14, 1896.  It  is  expressly  understood  and  agreed  that 
any  part  op  all  these  collateral  notes  shall  be  applicable 
as  security  in  the  discretion  of  James  N.  Brown  &  Co.  on 
either  or  both  notes."    These  agreements  should  be  con- 
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sidered  together  in  determining  what  indebtedness  the 
collateral  notes  secured.  And  it  is  apparent  that  after 
July  14,  1896,  the  collateral  described  in  the  instrument 
of  that  date  was  not  intended  by  the  agreement  of  the 
parties  as  security  for  any  indebtedness  other  than  the 
two  notes  described.  The  $3,00Q  note  therein  mentioned 
was  subsequently  paid  and  has  nothing  to  do  with  the 
present  controversy. 

For  the  same  reasons  plaintiffs  cannot  in  this  action  en- 
force collection  of  receiver's  certificates  Nos.  3  and  199, 
which  represent  the  debts  plaintiffs  bought  of  the  bank's 
depositors.  Intimate  business  relations  had  existed  be- 
tween plaintiffs  and  the  bank  since  1890.  eTames  N.  Brown 
at  one  time  purchased  one-half  the  capital  stock  of  the 
bank  for  himself  and  friends,  which,  however,  w^as  dis- 
posed of  before  the  bank's  failure.  Frank  L.  Brown  owned 
20  shares  of  the  capital  stock  of  the  bank  when  it  failed. 
Each  of  the  plaintiffs,  at  different  times,  held  positions 
— director  .and  vice-president — in  the  bank  of  Wymore. 
We  are  convinced  that  plaintiffs,  or  one  of  them  at  least, 
purchased  the  depositors'  claims  against  the  bank  as  a 
speculation,  probably  believing  at  the  time  that  the  bank 
would  pay  out  in  full ;  and,  having  bought  these  claims, 
they  cannot  expand  their  previous  contract  for  collateral 
so  as  to  cover  such  indebtedness.  Neither  is  the  Bauhman 
collection  secured  by  the  pledge.  The  evidence  does  not 
disclose  when  this  liability  was  incurred,  but  the  reasons 
above  given  for  rejecting  the  other  obligations  apply  to 
this.  The  contract  of  July  12,  1901,  gave  no  rights  to 
plaintiffs  as  against  the  equities  of  Taylor  and  Pisar,  who 
had  previously  paid  full  value  for  the  land,  for  the  reason 
that  it  was  executed  after  the  vesting  of  their  interests, 

and  the  plaintiffs  do  not  now  rely  upon  this  subsequent 
contract  as  against  Taylor  and  Pisar. 

Computing  the  amount  of  recovery  upon  the  |5,000  note, 
the  court  found  that  there  was  due  thereon  September  22, 
1896,  $3,568.37,  upon  which  $1,900.49  had  been  paid,  leav- 
ing a  remainder  of  $1,667.88  due  January  1,  1900.     The 
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evidence  does  not  show  the  accuracy  of  the  court's  com- 
putation. Instead,  we  find  that  there  was  due,  August  26, 
1896,  f3,644.37,  which  had,  on  January  1,  1900,  been 
reduced  to  f  1,743.88.  The  trial  court  allowed  interest  at 
5  per  cent,  upon  the  amount  it  found  due,  and  then  only 
from  the  commencement  of  this  action.  Evidently  th(» 
court  considered  the  rate  of  interest  allowed  by  the  laws 
of  New  York  in  such  cases  to  be  5  per  cent.  We  find  no 
evidence  to  support  this  conclusion.  Instead,  the  evidence 
is  that  the  debt  drew  interest  at  6  per  cent,  (the  legal 
rate  in  New  York  according  to  the  testimony  of  one  of 
the  plaintiffs),  which  we  think  should  be  considered  a^ 
the  contract  rate.  Plaintiffs  are  also  entitled  to  interest 
from  January  1,  1900.  It  follows  that  the  amount  due 
on  the  date  of  the  decree  was  $2,576.22  instead  of  ?2,174.93. 
Plaintiffs  argue  that  defendant's  evidence  as  to  the  pay- 
ment of  the  $1,900.49  was  incompetent,  because  the  wit- 
ness J.  C.  Burch,  who  was  the  only  witness  called  by 
defendants  to  prove  this  fact,  testified  from  a  memoran- 
dum which  was  copied  from  the  bank's  books.  This  testi- 
mony was  given  by  deposition,  and  we  are  unable  to  find 
where  the  objection  made  to  this  evidence  was  ruled  on 
by  the  trial  court,  or  an  exception  entered  to  its  admis- 
sion. Correspondence  between  the  bank's  officers  and 
plaintiffs  shows  that  funds  were  available  for  the  bank's 
creditors,  and,  further,  that  some  of  the  bank's  books 
were  lost  In  yiew  of  these  facts,  we  give  weight  to  thi^ 
evidence  of  payments,  rather  than  the  testimony  of  one  of 
plaintiffs'  witnesses,  who  stated  that  nothing  had  been 
paid  on  this  note.  The  James  notes  were  specifically 
pledged  for  the  security  of  this  debt.  There  was  no  inten- 
tion of  merger  when  the  bank  acquired  fee  title  from 
James.  When  the  defendants  Taylor  and  Pisar  purchased 
the  land,  the  public  records  disclosed  the  existence  of  the 
James  mortgage,  and  an  assignment  thereof  to  the  plain- 
tiffs, who  had  possession  of  the  notes.  Defendant  Taylor, 
at  leaaty  had  actual  knowledge  that  the  mortgage  was  not 
34 
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fully  paid.  Plaintififs  are  bona  fide  holders  of  the  James 
notes  to  the  extent  of  their  interest  herein  determined. 

Defendants  contend  that  the  evidence  does  not  justify 
a  recovery  by  plaintiffs  in  any  amount,  and  in  their  brief 
ask  the  court  to  dismiss  the  plaintiff's  action.  The  rei*ord 
shows  that  the  defendants  did  not  appeal,  and,  moreover, 
paid  the  amount  found  against  them  to  the  clerk  of  the 
district  court,  and  for  this  reason  are  in  no  position  to 
now  question  the  judgment  of  the  trial  court. 

The  evidence  clearly  indicates  that  plaintiffs  are  en- 
titled to  recover  the  amount  due  on  the  |5,000  note,  and 
we  recommend  that  the  decree  be  modified  so  as  to  fix  the 
amount  of  recovery  at  f2,576.22,  and  that  the  decree,  a« 
modified,  be  affirmed. 

DuFFiB  and  Good,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  modified  so 
that  plaintiffs  shall  recover  f 2,576.22,  and,  as  so  modific*d, 
is  afSrmed. 

Judgment  accordingly. 

„^-''' 

Dora  Beck,  appellee,  v.  George  F.  Staats,  appellant. 

Filed  January  8,  1908.    No.  14,972. 

1.  Vendor  and  Purchaser:  Executory  Contract:   Breach:    Damages. 

The  measure  of  damages  for  the  breach  by  the  vendor  of  an 
executory  contract  for  the  conveyance  of  real  estate,  where  the 
breach  is  caused  either  from  the  refusal  or  the  inability  of  the 
vendor  acting  in  good  faith,  is  the  difference  between  the  value 
of  the  land  at  the  time  of  the  breach  and  the  price  he  contracte** 
to  receive,  and  in  addition  thereto  the  vendee  may  recover  the 
amount  advanced  upon  the  purchase  price. 

2.  Case  Overruled.     The  third  paragraph  of  the  syllabus  to  Reed  v. 

Beardsley,  6  Neb.  493,  overruled. 

3.  Vendor  and  Purchaser:  iMrRovEMENTs  by  Tenant:  Removal.  Upon 

an  issue  betweeti  the  vendor  and  vendee  of  real  estate,  whose 
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contract  fails  to  specify  improvements  made  by  a  tenant  in 
possession,  but  recognizes  the  existence  of  such  and  the  right  of 
the  tenant  to  remove  the  same,  the  presumption  is  that  such 
improvements  were  removed  at  the  expiration  of  the  lease. 

4.  Trial:  Vncw  of  Property  by  Jury.     Under  section  284  of  the  code, 

providing  for  a  view  by  the  jury  of  property  which  is  the  subject 
of  litigation,  or  the  place  where  any  material  fact  occurred, 
whenever  in  the  opinion  of  the  court  it  is  proper,  the  court  may 
in  his  discretion  require  the  jury  to  view  any  such  property 
within  this  state. 

5.  Appeal:   Discretion  of  Coubt.     Unless  an  abuse  of  discretion   is 

shown,  this  court  will  not  reverse  a  Judgment  of  the  district 
court,  because  of  the  refusal  of  the  court  to  permit  the  jury 
to  view  the  premises. 

Appeal  from  the  district  court  for  Dodge  county :  Con- 
rad HoLLENBECK,  JUDGB.    Affirmed. 

F.  Dolezal,  for  appellant. 
Grant  G.  Martin^  contra, 

Epperson,  C. 

In  July,  1905,  the  parties  hereto  entered  into  a  written 
contract  w  herein  the  defendant  agreed  to  convey  to  plain- 
tiff 80  acres  of  land  in  Saunders  county  on  the  1st  day 
of  March,  1906.  Plaintiff  paid  f  100  in  cash  and  agreed 
to  assume  f  2,000  of  an  incumbrance  and  to  pay  a  remain- 
der of  $2,460  upon  maturity  of  the  contract.  When  the 
contract  was  made,  defendant  owned  but  an  undivided 
one-half  interest  in  the  land  in  controversy.  He  and  one 
Hannon  owned  in  eipial  shares  this  land  and  80  acres 
adjoining  it.  In  February,  1906,  defendant  sold  and  con- 
veyed all  of  his  interest  in  the  land  to  Harmon.  This 
action  was  brought  to  recover  damages  for  the  lass  of 
plaintiff's  bargain.  She  obtained  judgment  in  the  court 
below  for  $1,105.90,  and  defendant  appeals. 

Defendant  contends  that  before  the  contract  was  exe- 
cuted he  had  his  co-owner's  verbal  promise  to  convey  his 
interest  to  defendant ;  that  the  contract  was  made  upon  the 
condition  that  Harmon  would  convey,  but  thereafter  he  re- 
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fused,  though  defendant  in  good  faith  importuned  him 
so  to  do.  Evidence  was  introduced  in  support  of  this  con- 
tention. In  conflict  therewith,  plaintiflE's  evidence  is  to 
the  effect  that  defendant  represented  to  her  that  he  had 
procured  Hannon's  interest  in  the  land.  It  is  the  defend- 
ant's theory  that  the  rule  for  the  recovery  of  damages 
against  a  vendor  acting  in  good  faith  is  that  nominal  dam- 
ages only  may  be  recovered,  together  with  the  amount  de- 
posited, with  interest.  He  asked  for  and  was  refused  an 
instruction  submitting  this  theory  to  the  jury.  We  are 
met  at  the  threshold  of  this  investigation  with  a  conflict 
in  the  decisions  of  this  court.  In  Reed  v.  Beardsley,  6  Neb. 
493,  it  was  held :  "On  an  agreement  to  exchange  lands,  if 
one  of  the  parties  performs  the  contract  on  his  part  by 
conveying,  and  the  other  neglects  to  do  so,  and  flnally  puts 
it  out  of  his  power  to  perform,  the  true  measure  of  dam- 
ages is  the  value  of  the  property  conveyed."  The  measure 
of  damages  there  was  the  value  of  the  consideration  given 
by  the  vendee,  and  not  the  value  of  the  property  he  con- 
tracted to  purchase.  To  the  same  effect  is  McPherson  i\ 
Wiswell^  19  Neb.  117.  And  in  Eaton  v.  Redicky  1  Neb.  305, 
the  vendee,  upon  rescission  by  his  vendor,  was  permitted 
to  recover  the  amount  advanced  by  him  upon  the  pur- 
chase price,  although  himself  in  default.  These  cases  have 
never  been  expressly  overruled;  but,  in  view  of  the  de- 
cisions following  the  contrary  rule,  they  cannot  be  said 
to  establish  the  law  in  this  jurisdiction.  In  Wasson  v. 
Palmer^  13  Neb.  376,  it  was  said:  "The  proper  measure  of 
damages  was  the  difference  between  the  contract  price  and 
the  actual  value  of  the  property  at  the  time  the  contract 
was  broken."  There  the  question  of  good  faith  on  the 
part  of  the  grantor  was  no  part  of  the  case  and  was  not 
considered  by  the  court.  The  same  rule  prevailed  in  Car- 
ver V.  Taylor^  35  Neb.  429 ;  Seaver  v.  Hall,  50  Neb.  878 ; 
Nolde  t\  Gray,  73  Neb.  373.  In  Seaver  v.  Hall,  sup^^a,  after 
reviewing  the  former  decisions  of  this  court,  it  is  said  by 
Mr.  Commissioner  Irvine:  "It  would  appear  that  this 
court  has  thereby  placed  itself  on  both  sides  of  the  much 
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disputed  qii(*stion  as  to  whether,  when  the  vendor  cannot 
make  title,  only  nominal  damaji^es  can  be  recovered,  or 
whether  the  vendee  is  entitled  to  the  benefit  of  his  bargain. 
Some  cases  hold  that  the  former  rule  applies  where  the 
vendor  acted  in  good  faith  {Conger  v.  W caver ^  20  N.  Y. 
140),  and  that  the  latter  applies  when  the  vendor  was 
guilty  of  fraud  {PunrpeUy  v.  Phelps,  40  N.  Y.  59).  *  *  • 
It  may  well  be  doubted,  however,  whether,  in  a  state  where 
exemplary  damages  are  not  permittinl,  the  measure  of  re- 
covery should  depend  on  the  good  faith  of  the  vendor. 
The  object  of  the  law  is  to  afford  compensation,  and  not 
to  punish,  in  civil  cases,  and  the  actual  damage  is  the  sanu* 
regardless  of  the  motive  of  the  vendor."  In  Violet  v.  Rose, 
39  Neb.  601,  it  was  held  that  a  vendee  was  entitled  to 
recover  damages  caused  by  delay  of  his  vendor  in  making 
the  conveyance,  and  the  measure  of  damages  was  the* 
difference  between  the  value  of  the  property  when  it  should 
have  been  conveyed  and  its  value  at  the  time  of  the  delayed 
conveyance.  For  a  wilful  refusal  to  convey,  a  vendor,  in 
McMurtry  v,  Blalce^  45  Neb.  213,  was  held  liable  to  the^ 
full  extent  of  his  vendee's  lost  opportunity  to  sell  to 
advantage. 

Defendant  relies  upon  Flurcau  v.  Thornhill,  2  Wm.  Bl. 
(Eng.)  •lOTS,  and  the  decisions  of  the  American  courts 
in  accord  therewith.  It  was  there  held  that,  on  a  con- 
tract for  the  purchase  of  real  estate,  if  the  title  prov(»s 
bad,  and  the  vendor  is  without  fraud  unable  to  make  a  good 
one,  the  purchaser  is  not  entitled  to  damages  for  the  loss 
of  his  bargain.  Relative  to  the  contract,  Blackstone,  J., 
said:  "These  contracts  are  merely  upon  condition,  fre- 
quently expressed,  but  always  implied,  that  the  vendor 
has  a  good  title."  In  Hopkins  v.  Qrazehrooh,  6  B.  &  C. 
(Eng.)  ^31,  the  vendor,  at  the  time  he  contracted  to  sell, 
had  substantially  no  estate,  and  the  conditions  of  sale* 
provided  for  a  good  title.  It  was  held  that  the  vendee 
could  recover  for  the  loss  of  his  bargain.  Such  recovery 
was  allowed  also  in  Rohinson  v.  Barman,  1  Exch.  (Eng.) 
♦850,  wherein  it  appears  that  the  defendant  had  agreed 
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to  grant  a  valid  lease,  when  he  well  knew  that  he  had  no 
power  to  do  so.  .In  Engcl  v.  Fitch,  3  L.  E.  Q.  B.  (Eng.) 
314:,  s.  c.  4  L.  R.  Q.  B.  (Eng.)  659,  damages  were  allowed 
because  the  defendant  failed  to  take  the  necessary  steps, 
which  he  could  have  taken,  to  put  his  vendee  in  possession. 
In  Bain  v.  Fothcrgill^  7  H.  L.  Rep.  (Eng.)  158  (see  Sedg- 
wick, Leading  Cases  on  M(»asure  of  Damages,  45),  Flureau 
r.  Thornhill  was  adhered  to  and  subsequent  cases  reviewed. 
It  was  there  said  that  Flurcau  v.  ThornhiUj  must  be  taken 
to  be  without  exception.  The  value  of  the  English  rule, 
however,  is  weakened  someAvhat  by  the  language  of  Mr. 
Haron  Pollock  in  Bain  r.  Fothergill,  supra.  He  there 
julheres  to  the  rule  of  Fliirrau  v.  ThornhiU,  but  indicates 
I  hat  the  doctrine  of  stare  decisis  should  govern  such  con- 
tracts. He  says:  "All  that  has  b(*en  hitherto  said  leads  to 
the  conclusion  that  the  case  of  Flureau  i\  Thornhill  was 
rightly  decided,  at  the  time  it  was  decided,  on  sufficient 
ic^gal  principh^s,  but  if  it  was  a  decision  to  which  at  the 
lime  I  could  not  have  acceded,  I  should,  nevertheless. 
Ill  ink  that  a  contract  of  purchase  and  sale  of  real  property 
made  at  this  day  must  be  construed  to  be  made  on  the 
footing  of  that  decision  being  correct.  All  persons  who 
prepare  such  contract^  know  of  that  decision,  and  that  it 
lias  been  acquiesced  iii  and  actcnl  on  for  a  hundred  years. 
The  contracts  which  such  persons  prepare  are,  therefore, 
made  with  the  understanding  that,  upon  failure  to  make 
(mt  a  satisfactory  title,  the  rule  as  to  damages  enunciated 
in  that  case  will  be  applied.  Then  such  rule  is  by  intention 
and  understanding  of  the  parties  a  part  of  the  contract-' 
The  great  weight  of  authority  in  this  country  is  less 
liberal  to  the  grantor,  and  holds  him  liable,  not  for  mere 
nominal  damages,  but  for  his  grantee's  loss  of  profits,  or, 
as  commonly  stated,  his  loss  of  the  bargain.  "In  some 
jurisdictions  there  is  no  deviation  from  this  rule  on  ac- 
count of  good  faith  and  inability  to  perform  resulting 
from  an  unsuspected  defect  in  the  vendor's  title ;  there  the 
symmetry  of  the  law  relating  to  sales  is  preserved."  2 
Sutherland,  Damages  (3d  ed.),  sec.  579.     Good  faith  on 
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the  part  of  the  vendor  was  held  in  Matheny  v.  Stewart, 
108  Mo.  73,  not  to  excuse  or  protect  him.    In  Hammond  v. 
Hantvin,  21  Mich.  374,  it  was  said:  "If  a  party  enters  into 
a  contract  to  sell,  knowing  that  he  cannot  make  a  title, 
he  is  remitted  to  his  general  liability,  and  the  exception 
introduced  by  Flurcau  v.  ThornliUl  does  not  apply.     So 
if  a  person  undertakes  that  a  third  party  shall  convey,  and 
is  unable  to  fulfil  his  contract,  the  authorities  are  that  he 
shall  pay  full  damages.    *    ♦    *    The  cases  before  referred 
to,  in  which  a  party  undertook  to  sell  that  which  he  did 
not  own,  and  knew  he  could  not  control,  may  also,  when 
the  other  party  is  not  informed  of  the  defect,  be  considered 
as  involving  a  degree  of  bad  faith,  and  have  generally  been 
so  regarded  by  the  courts."     In  Ptimpelly  v,  Phelps ^  40 
N.  Y.  59,  it  is  said :  "The  rule  that  a  vendor,  who  contracts 
to  sell  and  convey  real  property  in  good  faith,  helievinf/ 
that  he  has  a  good  title,  and  on  discovering  it  to  be  de- 
fective, for  that  reason,  refuses  or  is  unable  to  fulfil  his 
contract,  is,  in  an  action  against  him  by  the  vendee  for 
the  breach,  liable  for  only  nominal  damages,  should  not  be 
in  any  degree  extended,  but  strictly  limited  to  those  cases 
coming  wholly  and  exactly  within  it.    And  where  a  vendor 
contracts  to  sell  lands,  in  which  he  knows,  at  the  time,  he 
has  not  title  or  the  power  of  conveyance,  he  is  bound  to 
make  good  to  the  vendee  the  loss  of  the  bargain  through 
his  default    Nor,  in  such  case,  does  it  excuse  the  vendor 
that  he  acted  in  good  faith,  and  believed,  when  he  entered 
into  the  contract,  that  he  should  be  able  to  procure  a  good 
title  for  his  purchaser."    In  Doherty  v.  Dolan,  65  Me.  87, 
it  was  held:  "This  rule  of  damages  is  not  to  be  varied, 
because  the  defendant,  through  unanticipated  causes  which 
he  could  not  control,  although  acting  in  good  faith,  was 
unable  to  convey."    2  Sutherland,  Damages  (3d  ed.),  sec. 
581.     See,  also.  Valient yne  i\  Immigration  Land  Co.,  95 
Minn.  195;  Arentsen  v.  Morel  and,  122  Wis.  167,  65  L.  R.  A. 
973 ;  Flecten  v,  Spicer,  63  Minn.  454 ;  2  Wan^elle,  Vendors 

(2d  ed.),  sec.  936. 
Where  it  is  possible,  and  the  wronged  party  demands 
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it,  equity  will  require  a  performance  of  the  contract  And 
where  a  party  by  his  contract  undertakes  to  convey  prop- 
erty and  is  rendered  unable,  or  refuses  to  do  so,  tiie  law 
will  require  him  to  respond  in  full  compensatory  damages, 
and  it  makes  no  difference  whether  he  wilfully  disregards 
his  contract,  or  is  prevented  through  no  fault  of  his  own 
from  conveying  the  title  called  for  by  his  contract.  His 
liability  is  created  by  the  contract.  He  agrees  to  convey. 
The  contract  is  necessarily  reciprocal.  Is  there  any  reason 
in  law  or  in  equity  for  relieving  a  grantor  because  he  is 
disappointed  in  not  obtaining  title,  any  more  than  there 
could  be  for  relieving  a  grantee  because  he  had  failed, 
through  no  fault  of  his  own,  in  obtaining  the  purchase 
price  at  the  appointed  time?  It  was  the  duty  of  the 
defendant  and  his  privilege  to  provide  in  his  contract 
against  obstacles,  and,  if  he  undertakes  without  this  pre- 
caution to  convey  title  belonging  to  another,  he  does  so 
at  his  peril.  Any  other  rule  would  permit  one  to  speculate 
in  reference  to  the  property  of  another  without  incurring 
any  liability  on  his  own  part,  but  at  the  same  time  bind 
his  grantee  irrevocably.  The  real  issue  of  fact  in  the  case 
at  bar  is  whether  the  parties  hereto  made  their  contract 
contingent  upon  defendant's  obtaining  the  outstanding 
title.  This  issue  was  submitted  to  the  jury  under  proper 
instructions.  Defendant's  theory  was  not  sound  in  law, 
nor  supported  by  competent  evidence,  and  the  court  prop- 
erly overruled  his  request  for  the  instruction. 

The  contract  provided  for  the  conveyance  of  the  land 
with  all  the  improvements  placed  thereon  prior  to  the 
making  of  a  certain  lease.  Plaintiflf's  evidence  of  value 
was  given  with  reference  to  the  land  as  it  stood  at  the 
maturity  of  the  contract.  Defendant  assigns  error  in  the 
admission  of  this  evidence,  because  it  failed  to  exclude 
the  improvements  made  by  the  tenant.  The  contract  failed 
to  specify  the  improvements  not  conveyed.  By  his  answer, 
defendant  alleged  that  there  were  certain  improvements 
made  by  the  tenant,  who  was  authorized  to  remove  the 
same.     The  evidence  discloses  that  this  tenant  had  re- 
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moved  prior  to  the  maturity  of  plaintiff ^s  contract.  Pre- 
sumably the  improvements  had  been  removed  and  were  not 
considered  by  the  witnesses  who  testified  as  to  the  value. 
If  such  was  not  the  case,  it  was  the  duty  of  the  defendant 
to  prove  the  continued  presence  of  the  improvements.  In 
this  he  failed,  but  met  the  issue  tendered,  and  himself 
introduced  evidence  as  to  value  without  reference  to  the 
excepted  improvements. 

Defendant  requested  the  court  to  order  the  jury  to 
view  the  premises.     This  the  court  refused  to  do,  for 
reasons  expressed  in  his  own  words  as  follows :  "The  court 
doubts  somewhat  the  matter  of  sending  the  jury  out  of 
the  county  and  judicial  district.    For  this  reason,  it  being 
a  discretionary  matter  with  the  court,  the  request  will  be 
refused.''    Section  284  of  the  code  provides  for  a  view  by 
the  jury  of  property  which  is  the  subject  of  litigation,  or 
of  the  place  in  which  any  material  fact  occurred,  when- 
ever in  the  opinion  of  the  court  it  is  proper.    There  is  a 
conflict  of  authorities  upon  this  question.     Some  courts 
hold  that  a  jury  may  not  be  sent  beyond  the  territorial 
jurisdiction  of  the  court,  unless  expressly  authorized  by 
statute.    Rockford,  R.  I.  &  St.  L.  R.  Co.  v.  Coppinger,  66 
111.  510.    But  a  fair  interpretation  of  our  statute  convinces 
us  that  a  different  rule  should  obtain  here,  and  that  a 
trial  court  in  its  discretion  may  send  the  jury  to  view 
any  property  within  the  state.    Section  1119  of  the  Cali- 
fornia penal  code  authorizes  the  superior  court,  in  the 
exercise  of  a  sound  discretion,  to  cause  a  view  to  be  taken 
by  the  jury  of  the  place  where  the  offense  was  charged  to 
have  been  committed,  or  in  which  any  other  material  fact 
occurred.    This  was  held,  in  People  v.  Busle,  71  Cal.  602, 
to  authorize  a  view  in  any  county  in  the  state.    Section 
7283  of  the  Ohio  Rev.  St.  has  provisions  identical  with  our 
own,  and  it  was  held  in  Jones  v.  State,  51  Ohio  St.  331, 
that  a  jury  may  be  sent  to  any  place  where  a  material  fact 
occurred,  if  within  the  jurisdiction  of  the  state.    We  are 
of  the  opinion  that  the  court  had  the  power  to  send  the 
jury  to  view  the  premises  in  controversy,  but  it  does  not 
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necessarily  follow  that  his  refusal  to  do  so  was  error.  The 
granting  of  such  an  order  is  by  statute  made  discretionary, 
and  it  is  only  where  an  abuse  of  such  discretion  appears 
that  this  court  will  reverse  a  judgment.  The  only  reason 
for  such  an  order  would  be  to  enable  the  jury  the  better  to 
undei-stand  the  evidence;  and  in  the  case  at  bar,  where 
the  issue  of  fact  is  confined  to  the  value  of  the  land,  we 
cannot  see  wherein  the  jury  would  have  been  enlightened 
by  a  view  of  the  premises. 

For  the  reasons  given  above,  we  recommend  that  Reed 
v.  Beardsley,  6  Neb.  493,  so  far  as  it  relates  to  the  measure 
of  damages,  and  those  cases  following  the  same  rule,  be 
overrul(?d,  and  that  the  judgment  of  the  district  court  be 
affirmed. 

DuFFiB  and  Good,  CC,  concur. 

By  the  Court:  for  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Mette  Kruger,  appellee,  v.  Omaha  &  Council  Bluffs 
Street  Railway  Company,  appellant. 

Pn^D  January  8,  1908.    No.  14,890. 

1.  Carriers:  Injury:  Duty  of  Employees.  When  a  passenger,  a  girl 
under  14  years  of  age,  unaccustomed  to  riding  upon  street  cars, 
becomes  frightened  and  frenzied  by  the  negligence  of  the  defend- 
ant's servants  in  carrying  such  passenger  past  her  known  destina- 
tion, and  the  conductor  knows,  or  by  the  exercise  of  due  care  and 
diligence  under  the  circumstances  should  know,  of  such  pas- 
senger's  frightened  and  frenzied  condition,  and  that  she  is  about 
to  leave  the  moving  car,  it  is  his  duty  to  exercise  the  highest 
degree  of  care  possible  under  the  circumstances  to  preveiHt  such 
passenger  from  alighting  from  the  moving  car.  Chicago,  B.  d  Q. 
R,  Co,  V.  Martelle,  65  Neb.  540,  examined  and  distinguished. 

2. :  -:  ^.     In  such  a  case,  if  the  conductor  fails  to 

exercise  the  degree  of  care  required  of  him,  and  the  passenger 


Vol.  80]  JANUARY  TERM,  1908.  491 


KrugiT  V.  Omaha  &  C.  B.  Street  R.  Co. 


in  consequence  of  such  failure  receives  injuries  while  alighting 
from  the  moving  car,  the  street  railway  company  is  liable  in 
damages  for  the  resulting  injuries. 

3. :   :   Instructions.     In  such  a  case,  it  is  erroneous  to 

instruct  the  jury  that  the  plaintiff  may  recover,  even  though  she 
was  negligent  in  acting  as  she  did. 

4.  Instructions  examined,  and  held  prejudicial. 

Appeal  from  the  district  court  for  Douglas  county: 
William  A.  Redick,  Judge.    Reversed. 

John  L.  Wehstcr  and  W.  J.  Connell,  for  appellant. 

Arthur  G.  Pancoasty  contra. 

Good,  C. 

Mette  Kruger,  a  minor,  by  her  next  friend,  instituted 
this  action  against  the  Omaha  &  Council  Blutfs  Street 
Railway  Company  in  the  district  court  for  Douglas  county 
to  recover  damages  for  injuries  alleged  to  have  been  sus- 
tained while  alighting  from  one  of  defendant's  street  cars. 
There  w^as  a  trial  to  a  jury,  which  resulted  in  a  verdict  and 
judgment  for  the  plaintiff.    The  defendant  appeals. 

Two  acts  of  negligence  are  complained  of  by  the  plain- 
tiff: First,  that  defendant,  although  informed  of  and 
knowing  plaintiff's  destination,  carelessly  and  negligently 
failed  to  stop  its  car,  and  carried  plaintiff  past  her  known 
destination;  sec-ondly,  having  caused  plaintiff  to  become 
frightened  and  frenzied  from  fear  at  being  carried  past 
her  known  destination,  that  defendant  failed  to  exercise 
that  degree  of  care  required  of  it  to  prevent  plaintiff  from 
alighting  from  the  moving  car.  Defendant  answered,  ad- 
mitting that  plaintiff  was  a  passenger,  denied  any  negli- 
gence on  its  part,  and  alleged  contributory  negligence  on 
the  part  of  plaintiff.  From  the  record  it  appears  that 
Mette  Kruger  was  a  girl  13  years  and  9  months  of  age  at 
the  time  of  the  injuries  complained  of;  that  about  7  o'clock 
in  the  evening  of  the  26th  day  of  October,  1904,  she  and 
a  girl  companion  of  about  the  same  age  were  passengers 
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on  one  of  defendant's  street  cars  going  westward  on  Q 
street  in  South  Omaha.  The  destination  of  the  two  girls 
was  Thirty-First  street  Plaintiff  claims  that,  when  the 
conductor  took  up  their  fares  at  about  Twenty-Sixth  street, 
they  informed  him  of  their  desire  to  alight  at  Thirty-First 
street.  The  car  in  which  they  were  riding  was  one  in 
which  the  seats  ran  lengthwise  along  the  side  of  the  car. 
The  two  girls  sat  on  the  south  side  of  the  car  near  the 
rear,  and  were  looking  out  of  the  car  windows  to  the 
south.  At  that  time  in  the  evening  it  was  dark.  The  car 
failed  to  stop  at  Thirty-First  street,  and  the  plaintiff  ob- 
served the  lights  in  a  neighboring  store,  recognized  the 
place,  and  realized  that  she  and  her  companion  were  being 
carried  past  their  destination.  She  became  alarmed  and 
frightened,  hurriedly  arose  and  passed  out  upon  the  rear 
platform  of  the  car,  where  the  conductor  was  standing, 
and  stepped  from  the  car  while  in  motion,  fell  to  the  pave- 
ment, and  received  severe  injuries.  The  conductor  ob- 
served the  plaintiff  as  she  came  out  upon  the  platform 
and  stepped  from  the  moving  car.  Plaintiff  contends  that 
she  was  so  alarmed  and  frightened  and  in  such  a  frenzied 
condition  that  she  did  not  know  or  realize  her  danger  in 
alighting  from  the  moving  car,  and  that  the  conductor  was 
negligent  in  failing  to  warn  her  of  her  danger  and  prevent 
her  from  leaving  the  car  under  the  circumstances.  Plain- 
tiff's evidence  tends  to  support  her  contention.  The  de- 
fendant denied  that  the  conductor  had  been  previously 
informed  of  the  destination  of  the  girls,  and  denied  that 
he  had  any  knowledge  that  plaintiff  was  frightened  and 
alarmed,  and  alleged  that  he  did  warn  her  against  step- 
ping off,  by  calling  to  her  to  wait,  that  he  would  stop  the 
car,  and  that,  seeing  that  she  did  not  heed  his  warning, 
he  attempted  to  grab  her  and  prevent  her  from  leaving 
the  car.  The  evidence  as  to  whether  the  conductor  warned 
the  plaintiff,  or  that  he  knew  of  her  destination  and  her 
excited  condition,  or  that  he  attempted  to  prevent  her 
from  leaving  the  car,  is  in  conflict. 
The  defendant  contends  that  it  was  under  no  obligation 
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to  prevent  plaintiff  from  leaving  the  moving  car,  that  it 
owed  no  duty  of  preventing  passengers  from  alighting 
from  its  moving  cars,  and  that,  as  a  matter  of  law,  it  was 
not  liable  for  the  injuries  received  by  the  plaintiff,  and 
that  the  court  should  have  so  instructed  the  jur3\  We  are 
cited  to  several  cases  from  other  jurisdictions,  some  of 
which  apparently  hold  to  this  doctrine.  But  the  rule  in 
this  state  is  different.  Chicago,  B.  d  Q.  B.  Co.  v.  Landauer, 
36  Neb.  642 ;  St.  Joseph  £  G.  I.  R.  Co.  v.  Hedge,  44  Neb! 
448;  Chicago,  B.  &  Q.  R.  Co.  v.  Hyatt,  48  Neb.  161;  Fre- 
mont,  E.  d  M.  V.  R.  Co.  v.  French,  48  Neb.  638.  It  is 
generally  held  that  w-hether  or  not  one  is  guilty  of  such 
negligence  in  alighting  from  a  moving  car  or  train  as  will 
prevent  a  recovery  for  injuries  received  therefrom  is  ordi- 
narily a  question  of  fact  to  be  determined  by  the  jury. 
Hemmingway  v.  Chicago,  M.  d  8t.  P.  R.  Co.,  72  Wis.  42. 
Under  some  circumstances,  jumping  or  alighting  from  a 
moving  train  has  been  held  such  negligence  as  will  defeat 
a  recovery.  Chicago,  B.  d  Q.  R.  Co.  v.  Martelle,  65  Neb. 
540.  In  that  case,  however,  the  plaintiff  was  a  man  of 
mature  yeal^s,  and  deliberately  jumped  from  the  moving 
train.  It  did  not  appear  that  he  was  frightened,  or  that 
he  had  lost  his  self  control,  but  that  he  deliberated  upon 
the  matter  and,  after  deliberation,  voluntarily  jumped 
from  the  moving  train.  It  was  held  that  he  was  guilty  of 
such  negligence  and  deliberate  recklessness  as  to  prevent 
a  recovery.  But  the  case  at  bar  is  different.  The  plaintiff' 
was  little  accustomed  to  riding  upon  street  cars,  and  ac- 
cording to  her  contention,  which  finds  support  in  the 
evidence,  she  was  carried  past  her  destination  by  the  fault 
of  the  defendant.  It  was  after  dark,  and  she  was  fright- 
ened and  excited,  and  had  no  realization  of  what  she  wa^s 
doing  or  of  the  danger  incident  to  the  alighting  from  the 
moving  car.  It  is  inferable  from  the  evidence  that  the 
conductor  was  aware  of  her  excited  and  frenzied  condition, 
and  might,  by  the  exercise  of  that  degree  of  care  required 
of  common  carriers,  have  prevented  her  from  leaving  th(> 
moving  car,  and  thus  have  avoided  the  injuries.    We  think 
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there  is  a  clear  distinction  between  the  duty  owed  bj^  a 
common  carrier  to  an  infant  of  tender  years  and  that 
owed  to  an  adult,  and  between  the  duty  ow^ed  to  a  passen- 
ger who  has  lost  control  of  his  mental  faculties,  of  which 
the  carrier  is  aware,  and  that  ow^ed  to  oue  in  full  posses- 
sion of  his  faculties.  When  street  car  companies  carry 
passengers  of  tender  years  and  passengers  whom  they 
know'  to  be  of  unsound  mind,  it  is  only  proper  that  they 
should  be  required  to  exercise  a  higher  degree  of  care 
toward  them  than  they  would  toward  passengers  of  ma- 
ture years  and  in  possession  of  their  full  faculties;  and  if, 
by  acts  of  their  own  negligence,  they  have  caused  passen- 
gers to  become  frightened  and  excited  and  to  be  in  a 
measure  deprived  of  their  faculties,  they  cannot  consist- 
ently and  reasonably  claim  that  the  passenger  is  negligent 
in  not  exercising  the  prudence  and  foresight  that  they 
ordinarily  would,  except  for  their  frightened  and  excited 
condition.  We  think  the  record  in  this  case  clearly  makes 
out  such  a  state  of  facts  as  requfred  the  submission  of  the 
case  to  the  jury;  and  this  court  cannot  say,  as  a  matter 
of  law%  that  the  defendant  was  not  negligent,  or  that  such 
negligence  did  not  produce  the  injuries  complained  of. 
The  case  w^as  one  for  the  determination  of  the  jury  under 
proper  instructions. 

Defendant  also  complains  of  numerous  instructions 
given  by  the  court  upon  its  own  motion,  and  of  the  refusal 
of  the  court  to  instruct  the  jury  as  requested  by  the  de- 
fendant. We  have  carefuUv  examined  all  the  instructions 
given  and  refused  that  are  complained  of,  and  find  no 
error  except  in  two  instructions  given,  which  we  now  pro- 
leed  to  consider.  By  the  sixth  instruction  the  court  in- 
formed the  jury  that,  if  the  conductor  was  aware  that 
plaintiff  was  about  to  jump  from  the  moving  car  in  time 
for  him  to  have  prevented  it,  and  if  he  failed  to  exercise 
the  decree  of  care  required  of  him  in  that  rospcvt,  and  if 
such  failure  of  the  conductor  was  the  proximate  cause  of 
plaintiff's  injuries,  the  plaintiff  might  recover,  even  though 
they  should  find  "that  the  plaintiff  was  guilty  of  negli- 
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gence  in  acting  as  she  did."    This  instruction,  as  well  as 
the  ninth  instruction  given  by  the  court,  indicates  quite 
clearly  that  the  trial  court  was  applying  the  doctrine  of 
the  "last  clear  chance,"  and  proceeded  upon  the  theory 
that,  notwithstanding  contributory  negligence  upon  the 
part  of  the  plaintiff,  the  defendant  would  still  be  liable  if 
it  could  have  prevented  the  injuries  to  the  plaintiff.    The 
doctrine  of  the  "last  clear  chance"  simply  means  that, 
notwithstanding  the  previous  negligence  of  the  plaintiff, 
if  at  the  time  the  injurj^  was  done  it  might  have  been 
avoided  by  the  exercise  of  reasonable  care  on  the  part  of 
the  defendant,  the  defendant  will  be  liable  for  the  failure 
to  exercise  such  care.    Styles  v.  ReceWers  of  Richmond  & 
D.  R.  Co.,  118  N.  Car.  1084,  24  S.  E.  740.    We  think  an 
analysis  of  the  situation  in  which  the  parties  in  the  instant 
case  Avere  placed  will  show  that  the  doctrine  of  the  "last 
clear  chance"  can  have  no  application.    If  the  plaintiff  was 
negligent  at  all,  it  was  because  she  knew  and  realized  the 
danger  in  alighting  from  the  moving  car,  and  the  only 
negligent  act  of  the  plaintiff  was  in  stepping  from  the 
car.    It  is  evident  that  no  act  of  the  defendant  after  the 
plaintiff  had  been  guilty  of  negligence  could  have  pre- 
vented the  injuries.     To  make  the  doctrine  of  the  "last 
clear  chance"  apply,  the  situation  must  be  such  that  the 
plaintiff  might  avoid  the  injuries  after  the  plaintiff  had 
by  her  own  act  placed  herself  in  a  position  of  peril  that 
was,  or  should  have  been,  apparent  to  the  defendant.     If 
the  plaintiff  in  this  case  was  guilty  of  negligence  at  all, 
it  was  in  stepping  from  the  moving  car  with  the  knowledge 
and  realization  of  the  danger  in  so  doing.    If  she  possessed 
this  knowledge  and  realization,  then  the  proximate  cause 
of  her  injuries  was  her  own  negligence,  and  she  would  not 
be  entitled  to  recover.    As  applied  to  the  situation  in  this 
case,  the  only  theory  upon  which  the  plaintiff  can  recover 
is  that  she  did  not  know  and  realize  the  danger  in  stepping 
from  the  moving  car.    Therefore  it  follows  that  her  right 
to  recover  depends  upon  the  abst^nce  of  contributory  neg- 
ligence upon  her  part.     The  instruction  above  mentioned 


196  NEBRASKA  REPORTS.  [Vol.  80 


Keil  y.  Kelt. 


misstated  the  law,  and  permitted  the  jury  to  find  for  the 
plaintiff  npon  a  state  of  facts  which  in  law  will  not  sustain 
a  recovery.  The  ninth  instruction  states  the  same  propo- 
sition of  law  in  a  negative  manner,  and  is  bad  for  the 
same  reason. 

There  are  other  errors  assigned  and  discussed  in  the 
brief  of  the  appellant ;  but  as  they  are  not  necessary  to  a 
determination  of  this  case,  and  do  not  appear  likely  to 
arise  upon  a  new  trial,  we  refrain  from  discussing  them. 
Because  of  errors  in  the  court's  instructions  to  the  jury,  we 
recommend  that  the  judgment  of  the  district  court  be  re- 
versed and  the  cause  remanded  for  a  new  trial. 

DuFFiE  and  Epperson,  CO.,  concur. 

By  the  Court:  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded  for  further  proceedings. 

Reversed. 


Cora  C.  Keil,  appellee,  v.  John  L.  Kbil,  appblij!lnt. 

Piled  Janitaby  9,  1908.    No.  15,018. 

Divorce:  Jxtbisdiction.  The  record  in  a  divorce  case  disclosing  that 
neither  of  the  parties  to  the  action  had  resided  in  this  state  either 
continuously  since  the  marriage  or  continuously  for  six  months 
Immediately  preceding  the  filing  of  the  petition,  held,  that  the 
district  court  was  without  jurisdiction  to  grant  a  divorce. 

Appeal  from  the  district  court  for  Dodge  county:  Con- 
bad  Hollbnbeck,  Judge.    Reversed  with  directions. 

J.  (7.  Cooky  for  appellant. 

W.  G.  Walton  and  F.  Dolezal,  contra. 

Good,  C. 

This  was  a  suit  for  a  divorce,  in  which  the  plaintiflp  was 
awarded  a  divorce  and  the  custody  of  the  minor  children 
of  the  parties.    The  defendant  appeals. 
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Among  other  defenses  urged  was  that  the  court  was 
without  jurisdiction;  the  defendant  averring  that  at  the 
commencement  of  the  action  both  parties  were  residents 
of  the  state  of  Iowa,  The  parties  were  married  in  Ne- 
braska in  1891,  and  continued  to  reside  in  this  state  until 
the  spring  of  1905.  The  defendant  was  a  minister  at  the 
time  of  the  marriage,  and  exercised  his  calling  at  different 
places  in  Nebraska  for  some  time  after  the  marriage.  The 
parties  finally  moved  to  Blair,  where,  after  preaching  for 
one  year,  the  defendant  drifted  into  other  occupations,  and 
for  a  number  of  years  did  not  officiate  regularly  as  the 
pastor  of  any  church.  In  February,  1905,  the  parties  had 
some  misunderstanding  and  some  peraonal  controversies. 
The  plaintiff  claims  that  the  defendant  assaulted  her  and 
otherwise  mistreated  her  at  that  time,  but  they  did  not 
separate,  but  Continued  to  live  together  as  husband  and 
wife.  The  defendant  in  April,  1905,  received  a  call  from 
a  church  in  Iowa.  It  appears  that  both  parties  went  there 
when  he  preached  his  trial  sermon,  and  defendant  was 
accepted  as  pastor  of  the  church.  They  came  back  to 
Blair,  and  made  arrangements  to  move  from  there  to  Iowa. 
They  packed  up  practically  all  of  their  household  goods 
and  effects;  the  defendant  claimed  all,  but  the  plaintiff 
claimed  that  some  things  were  left  in  their  home  in  Blair. 
The  defendant  moved  to  his  new  pastorate,  while  the  plain- 
tiff visited  a  few  weeks  with  relatives  in  Nebraska.  About 
the  first  of  June  she,  with  her  children,  went  to  the  de- 
fendant in  Iowa,  and  there  lived  with  him  in  their  new 
home  until  .the  23d  day  of  August.  During  the  time  that 
the  plaintiff  was  visiting  with  her  relatives  in  Nebraska, 
and  while  the  defendant  was  preparing  a  home  for  them 
in  Iowa,  she  wrote  him  a  number  of  letters,  which  are  in 
the  record.  These  letters  do  not  evince  any  unkindly 
feeling  between  the  parties,  but,  on  the  contrary,  abound 
in  caressing  and  endearing  terms.  Without  attempting  to 
quote  the  evidence,  suffice  it  to  say  that  the  record  dis- 
closes to  our  satisfaction  that  it  was  the  intention  of  the 
85 
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parties  to  establish  a  home  in  Iowa,  and  that  they  did  so 
establish  it.  In  August  the  plaintiff  represented  to  the 
defendant  that  she  had  received  a  letter  informing  her 
that  her  mother  was  seriously  ill,  and  asking  her  to  go 
at  once  to  her  mother.  The  defendant  consenting  to  her 
going,  took  the  plaintiff  and  their  children  to  the  railway 
station,  provided  her  with  funds,  and  parted  with  them  at 
the  stiition  in  an  affectionate  manner.  The  plaintiff  con- 
fessed that  she  never  received  such  a  letter,  and  that  it 
was  merelv  an  invention  of  her  own  and  used  as  a  ruse  to 
get  her  children  away  from  the  defendant  and  to  return 
to  her  people  in  Nebraska.  She  did  not  attempt  to  re- 
establish her  home  at  151air,  but  went  immediatelv  to  the 
home  of  her  parents  in  Dodge  county,  and  within  three 
days  brought  this  action  for  a  divorce. 

At  the  outset  of  the  action  she  filed  an  affidavit  alleging 
that  the  defendant  was  a  nonresident,  as  a  basis  for  con- 
structive service.  It  is  true  that  upon  the  trial  of  the 
case  she  testified  that  she  only  went  to  Iowa  temporarily, 
alleging  that  the  defendant  had  agreed  to  treat  her  in  a 
more  kindly  manner,  and  that,  relying  upon  this  promise, 
she  agreed  to  go  to  him.  She  claims  that  he  violated  his 
promise,  and  further  illtre^ted  her.  The  evidence,  how- 
ever, does  not  disclose  any  serious  fault  of  the  husband 
after  she  went  to  him  in  Iowa.  We  are  convinced  from 
the  re(!ord  that  the  plaintiff  and  defendant  both  estab- 
lished a  home  in  Iowa  in  good  faith,  and  intended  to  make 
it  their  future  permanent  residence.  It  follow^s,  then, 
that  she  could  not  regain  a  residence  in  Nebraska  to  en- 
title her  to  maintain  an  action  for  divorce  until  she  had 
been  here  for  a  period  of  six  months.  She  began  the  action 
within  three  days  of  her  return  to  Nebraska.  It  follows 
that  the  court  was  without  jurisdiction  to  grant  a  divorce 
to  plaintiff  in  this  case,  and  that  the  judgment  of  the 
district  court  was  wnmg,  and  should  be  reversed. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  reversed  and  the  cause  remanded,  with 
directions  to  dismiss  the  action. 

DuFFiE  and  Epperson,  OC,  concur. 
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By  the  Court :  For  the  reasons  given  in.  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed 
and  the  cause  remanded,  with  directions  to  dismiss  the 
action. 

Reversed  and  dismissed. 


Elliott  Lowe  et  al.,  appellants,  v.  St.  Paul  Fire  & 
Marine  Insurance  Company,  appellee. 

FnjED  January  8,  1908.    No.  15,036. 

Insurance:  Contract:  Liability.  Where  a  written  application  for 
insurance  is  made  upon  a  blank  form  which  provides  that  no 
liability  will  attach  until  the  application  is  accepted  and  ap- 
proved at  the  home  office  of  the  company,  and  the  application, 
together  with  the  premium,  is  delivered  to  a  soliciting  agent  of 
the  company  who  has  no  authority  to  make  a  contract  on  behalf 
of  the  company,  and  a  loss  occurs  before  the  application  has 
been  received  at  the  home  office  or  by  the  general  agents  of  the 
company,  and  the  general  agents,  having  knowledge  of  the  loss, 
refuse  for  that  reason  alone  to  issue  a  policy,  held,  that  no  con- 
tract of  insurance  was  created  and  the  insurance  company  was 
not  liable  for  the  loss. 

Appeal  from  the  district  court  for  Harlan  countv:  Ed 

%. 

L.  Adams,  Judge.    Affirmed. 
John  Everson  and  Flansburg  &  Williams,  for  appellants. 
W.  P.  Hall  and  Oreene,  Brecken ridge  &  Matters,  contra. 

Good,  C. 

Appellants  brought  this  action  against  the  api)el)ee  to 
recover  upon  an  alleged  contract  of  insurance  against  loss 
by  hail  storms  to  growing  wheat  in  the  fields.  The  defend- 
ant answered,  denying  the  making  of  any  contract  of  in- 
surance. At  the  conclusion  of  plaintiffs'  testimony  the 
district  court  directed  a  verdict  for  the  plaintiffs  in  the 
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sum  of  $66,  representing  the  amount  of  the  premium  paid 
by  the  plaintiffs  to  the  defendant,  and  in  effect  directing 
;i  verdict  against  the  plaintiffs  upon  the  alleged  contract 
.of  insurance.    Plaintiffs  appeal. 

The  record  d is  loses  that  one  O.  H.  Johnson  was  the 
local  agent  of  the  defendant  at  Huntley,  Nebraska;  that 
he  was  a  recording  agent  for  the  purposes  of  fii-e  insur- 
ance, but  was  not  authorized  to  issue  policies  for  hail 
insurance;  that  as  respects  hail  insurance  he  was  simply 
a  soliciting  agent,  and  had  no  other  authority  than  to 
take  the  applications  of  persons  desiring  hail  insurance 
and  transmit  such  applications  to  the  general  agents  of 
the  defendant,  C'owgill  &  Lyle,  at  Holdrege,  and  to  collect 
the  premiums  and  remit  them  to  the  general  agents.  On 
the  13th  of  June,  1905,  Johnson  took  plaintiffs'  application 
for  $1,000  of  insurance,  and  received  from  the  plaintiffs 
the  premium  of  |60.  At  that  time  he  informed  them  that 
the  application  must  be  sent  to  Holdrege,  and  that  plain- 
tiffs would  receive  their  policy  on  the  following  day.  The 
application  and  premium,  less  Johnson's  commission,  were 
duly  forwarded  by  mail  to  the  general  agents.  By  some 
error  in  the  United  States  mail  service  the  letter  contain- 
ing the  remittance  and  the  application  was  sent  to  Ber- 
(rand  instead  of  Holdrege,  and  was  returned  thence  to 
Holdrege,  and  did  not  reach  the  genei*al  agents  until  the 
morning  of  the  17th  of  June.  On  the  15th  of  June  plain- 
tiffs' wheat,  that  was  to  have  been  covered  by  the  policy 
of  insurance,  was  partially  destroyed  by  hail.  Plaintiffs 
called  upon  Johnson  for  their  policy,  and  informed  him 
of  their  loss.  Johnson  informed  the  plaintiffs  that  he 
had  not  yet  received  the  policy  from  the  general  agents, 
and  immediately  called  up  by  telephone  the  general  agents, 
at  Holdrege,  informed  them  of  the  loss,  and  inquired  about 
the  policy.  The  general  agents  informed  Mr.  Johnson  that 
no  application  from  the  plaintiffs  had  been  received.  Two 
<lays  later,  when  the  application  was  received,  the  general 
agents,  being  informed  of  the  loss,  declined  to  issue  a 
policy,  and  directed  a  return  of  the  draft  which  had  been 
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forwarded  with  the  application  to  the  plaintiffs.  It  ap- 
pears, however,  that  the  premium  paid  by  the  plaintiffs 
was  never  in  fact  returned  to  them.  Plaintiffs  were  in- 
formed that  the  defendant  would  not  issue  the  policy  on 
account  of  the  fact  that  a  loss  had  occurred  previous  to 
the  receipt  of  the  application  by  the  }2;eneral  agents.  The 
application  for  insurance,  signed  by  the  plaintiffs,  is  in 
part  as  follows :  "I,  Arnold  &  Lowe,  ♦  ♦  ♦  hereby  make 
application  to  the  St.  Paul  Fire  and  Marine  Insurance* 
Company  for  insurance  upon  growing  grain  against  dajn- 
age  by  hail  only  for  the  season  of  1905,  to  the  amount  of 
fl,000,  from  the  day  this  application  is  accepted  and  ap- 
proved at  the  home  office  of  the  company  at  St.  Paul, 
Minn.,  at  12  o'clock,  noon,  until  September  15,  1905,  noon. 
*  *  *  That  I  know  this  application  does  not  bindthe 
company  until  received  and  approved  at  the  home  office  in 
St.  Paul,  Minn.^^  It  is  admitted,  however,  that  the  appli- 
cation was  to  have  been  acted  upon  by  the  general  agents 
at  Holdrege,  instead  of  at  the  home  office.  The  application 
is  identical  in  form  with  that  involved  in  the  case  of  St. 
Paul  F,  d  M.  Ins.  Co.  v,  Kelley,  2  Neb.  (Unof.)  720,  and 
the  holding  in  that  case,  we  think,  must  be  decisive  of  this. 
It  is  apparent  from  the  record  that  Johnson  had  no  au- 
thority to  enter  into  any  contract  on  behalf  of  the  defend- 
ant for  hail  insurance.  He  was  not  authorized  to  mak(^ 
any  contract  binding  upon  the  defendant.  It  follows,  then, 
that  all  that  transpired  between  Johnson  and  the  plaintiffs 
did'iiot  make  a  contract  of  insurance  that  was  binding 
upon  the  defendant  in  the  instant  case  until  the  applica- 
tion was  accepted  and  approved  by  the  general  agents  at 
Holdrege.  They  never  accepted  and  approved  the  appli- 
cation. They  declined  to  issue  the  policy  prior  to  th(* 
receipt  of  the  application.  Neither  the  general  agents  at 
Holdrege,  nor  any  one  else  authorized  to  act  for  the  de- 
fendant, made  or  attempted  to  make  any  contract  of 
insurance  with  the  plaintiffs,  and  in  law  no  contract  of 
insurance  ever  existed  between  the  plaintiffs  and  tlie  de- 
fendant. 
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Plaintiffs  contend  that  the  risk  was  a  proper  one,  that 
they  paid  the  full  premium  demanded  by  the  defendant's 
aj];ent,  and  complied  with  all  the  demands  necessary  upon 
their  part  to  effect  a  contract  of  insurance  on  the  growing 
wheat  against  loss  by  hail,  and  that  but  for  the  failure  of 
the  postal  authorities  to  promptly  deliver  the  mail  the 
application  would  have  been  received  by  the  general  agents 
and  tlie  policy  would  have  been  issued  by  them  on  the  14th 
of  June,  and  that  it  is  unjust  to  visit  upon  the  plaintiffs 
this  loss  because  of  the  neglect  of  the  postal  authorities  in 
delivering  the  application  in  time.  It  may  seem  to  be  a 
hardship  to  the  plaintiffs  to  bear  the  loss,  but  a  sufficient 
answer  thereto  is  that  the  defendant  cannot  be  held  for 
loss,  t?xcept  upon  a  contract,  and  that  no  contract  of  in- 
^•u^ance  existed.  The  failure  to  deliver  the  application  on 
time  was  not  the  fault  of  the  defendant,  and  it  could  not  be 
compelled  to  pay  for  a  loss  against  which  it  never  con- 
tra(*ted,  simply  because  it  would  have  contracted  to  pay 
the  loss  but  for  the  failure  of  the  postal  authorities  to 
|)romptly  deliver  the  application. 

AVhile  the  plaintiffs  did  not  ask  for  judgment,  and  could 
not  have  asked  for  a  judgment,  for  the  return  of  the  pre- 
mium that  they  had  paid,  still  the  action  of  the  lower 
court  in  directing  the  verdict  and  entering  judgment  for 
the  plaintiff's  for  the  amount  of  the  premium,  with  inter- 
(*st,  was  not  prejudicial  to  them.  It  follows  that  the 
judgment  of  the  district  court  should  be  affirmed. 


DuFFiE  and  Epperson,  CO.,  concur. 


By  the  Court:  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 


Affibmed. 
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Tammb  E.  Zimmerman,  appellant,  v.  A.  J.  Tbudb, 

Sheriff,  et  al.,  appellees. 

Filed  January  8,  1908.    No.  15,046. 

1.  Constitutional  Law:  Clerk  of  County  Court:  Appointment.  Chap- 
ter 34,  laws  1897,  entitled  "An  act  to  authorize  the  county  Judge 
in  counties  where  said  Judge  has  been  previously  authorized  by 
the  board  of  county  commissioners  to  employ  one  or  more  clerks, 
to  designate  and  appoint,  in  writing,  one  of  said  clerks  to  be 
the  clerk  of  the  county  court,  and  prescribing  the  duties  and 
compensation  of  the  clerk  of  the  county  court,"  examined,  and 
held  not  in  conflict  with  section  11,  art.  Ill  of  the  constitution, 
providing  that  "no  law  shall  be  amended  unless  the  new  act 
contain  the  section  or  sections  so  amended  and  the  section  or 
sections  so  amended  shall  be  repealed.' 


»» 


2.  Judgment:  Injunction:  Pleading.  In  an  action  to  enjoin  the  col- 
lection of  a  Judgment  of  the  county  court  on  the  ground  that  the 
Judgment  is  void,  it  is  necessary,  in  order  to  state-  a  cause  of 
action,  that  the  averments  of  the  petition  should  affirmatively 
state  facts  which  show  that  the  Judgment  was  void. 

Appeal  from  the  district  court  for  Gage  county:  Wil- 
liam H.  Kblligar,  Judge.    Affirmed. 

W.  H.  Ashhy,  for  appellant. 

A.  H.  Kidd,  contra. 

Good,  0, 

Plaintiff  brought  this  action  in  the  district  court  against 
Trude,  as  sheriff,  and  Loverin  &  Brown  JCompany.  The 
object  of  the  action  was  to  enjoin  the  defendant  from  levy- 
ing an  execution  upon  the  property  of  the  plaintiff  upon 
the  ground  that  the  judgment,  upon  which  the  execution 
was  issued,  was  void.  The  judgment  in  question  wfls 
rendered  originally  in  the  county  court  for  more  than 
|200,  and  a  transcript  thereof  was  filed  in  the  district 
court,  whence  the  execution  issued.  The  judgment  was  al- 
leged to  be  void  for  two  reasons :  First,  because  the  sum- 
mons was  neither  issued  nor  signed  by  the  county  judge, 
but  was  issued  by  one  P.  E.  Bourne,  an  assistant  in  the 
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ojBftce  of  the  county  judge;  second,  because  the  defendant 
was  not  sued  in  his"  full  Christian  name,  but  was  sued  by 
the  name  of  "T.  Zimmerman,"  and  the  summons  was  not 
personally  served  upon  him,  but  was  served  by  leaving  a 
copy  thercK)f  at  the  usual  place  of  residence.  A  copy  of 
the  summons  is  attached  to  and  made  a  part  of  the  peti- 
tion. A  temporary  restraining  order  was  issued  and 
served  upon  the  sheriff.  Loverin  &  Brown  Company  is  a 
nonresident  corporation,  and  no  service  was  had  upon  it, 
and  no  appearance  was  made  by  it  in  the  action.  The 
sheriff  appeared  in  this  action,  and  moved  to  dissolve  the 
temporary  restraining  order  upon  the  grounds,  firsts  that 
the  petition  did  not  state  facts  sufficient  to  authorize  the 
issuing  of  the  same;  and,  second,  that  the  facts  set  forth 
in  the  petition  were  untrue.  This  motion  was  heard  upon 
affidavits  previous  to  the  return  day  of  the  summons,  and 
the  courfsustained  the  motion,  dissolved  the  restraining 
order,  and  entered  a  judgment  dismissing  the  petition. 
From  this  judgment  the  plaintiff  appeals. 

No  answer  or  demurrer  had  been  filed  to  the  petition 
by  the  defendant  Trude,  and  the  record  itself  does  not 
disclose  that  the  cause  was  submitted  to  the  court  for 
determination,  except  upon  the  motion.  On  the  oral  argu- 
ment in  this  court,  however,  it  was  conceded  by  both  par- 
ties that  the  whole  case  was  submitted  to  the  trial  court 
for  decision  upon  the  record.  We  are  unable  to  determine 
from  the  record  whether  or  not  it  was  the  intention  of  the 
parties,  in  submitting  the  case  to  the  district  court,  that 
the  evidence  offered  by  way  of  affidavits  upon  the  hearing 
of  the  motion  to  dissolve  the  restraining  order  should  be 
considered  as  evidence  upon  the  trial  of  the  principal 
cause.  We  are  inclined  to  the  view,  however,  that  it  is 
immaterial  what  their  understanding  was  in  that  respect, 
because  of  the  fact  that  no  answer  or  demurrer  wisis  filed 
to  the  petition,  and  all  the  facts  well  pleaded  in  the  i)eti- 
tion  must  be  taken  as  true.  It  therefore  becomes  necessary 
to  determine  whether  or  not  the  petition  states  a  canse  of 
action. 
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In  the  action  in  the  county  court,  wherein  the  judgment 
was  rendered  against  the  plaintiff,  the  summons  was 
signed,  "H.  E.  Spafford,  County  Judge,  by  F.  E.  Bourne, 
Clerk/'  and  was  attested  by  the  S(*al  of  the  county  court. 
Plaintiff  contends  that  chapter  34,  laws  1897,  which  is 
entitled  "An  act  to  authorize  the  county  judge  in  counties 
where  said  judge  has  been  previously  authorized  by  the 
board  of  countj^  commissioners  to  employ  one  or  more 
clerks,  to  designate  and  appoint,  in  writing,  one  of  said 
clerks  to  be  the  clerk  of  the  county  court,  and  prescribing 
the  duties  and  compensation  of  the  clerk  of  the  county 
court,"  is  unconstituti(inal,  and  that  there  was,  therefore, 
no  authority  for  any  one  to  act  as  clerk  of  the  county 
court,  or  to  issue  the  process  of  said  court,  except  the 
judge  thereof.  Plaintiff  contends  that  said  act  is  in  vio- 
lation of  that  portion  of  section  11,  art.  Ill  of  the  consti- 
tution, providing  that  "no  law  shall  be  amended  unless  the* 
new  act  contain  the  section  or  sections  so  amended  and 
the  section  or  sections  so  amended  shall  be  repealed." 
Plaintiff  claims  that  the  act  is  an  attempt  to  amend  sec- 
tions 8  and  20,  ch.  20,  Comp.  St.  1895.  A  portion  of 
section  8  is  as  follows:  "In  all  cases  commenced  in  said 
courts  wherein  the  sum  exceeds  the  jurisdiction  of  a  justice* 
of  the  peace,  it  shall  be  the  duty  of  the  county  judge  to 
issue  a  summons."  Section  20  is  as  follows:  "All  writs, 
citations,  and  all  process  in  civil  actions  issuing  out  of  any 
probate  court,  shall  be  under  the  seal  thereof,  and  be 
signed  by  the  probate  judge."  It  is  clear  that  by  the  sec- 
tions above  quoted  it  was  made  the  duty  of  the  county 
judge,  as  the  law  then  existed,  to  issue  and  sign  the  sum- 
mons, but  by  section  1,  ch.  34,  laws  1897,  it  was  provided 
that  in  counties  where  the  county  judge  had  been  pre- 
viously authorized  by  the  board  of  county  commissioners 
to  employ  one  or  more  clerks,  such  county  judge  might 
designate  one  of  said  clerks  to  be  the  clerk  of  the  county 
court,  and  by  section  3  of  said  act  such  clerk  of  the  county 
court  was  authorized  to  sign  and  sc^al  all  processes  issued 
out  of  the  county  court,  and  to  do  all  other  acts  to  be  done 
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by  the  oouuty  judge,  except  judicial  acts.  There  is  ap- 
parently a  conflict  between  sections  8  and  20,  ch.  20,  Comp. 
St.  1895,  and  the  provisions  of  chapter  34,  laws  1897.  By 
an  examination  of  chapter  34  it  will  be  observed  that  it 
does  not  purport  to  be  an  amendatory  act,  but  is  an  act 
complete  in  itself,  and  its  object  is  clearly  expressed  in 
the  title,  to  authorize  the  appointment  of  a  clerk  of  the 
county  court  in  certain  instances,  and  prescribing  their 
duties  and  compensations. 

Where  an  act  is  complete  in  itself,  and  does  not  purport 
to  be  an  amendatory  act,  although  the  provisions  of  the 
act  may  be  in  conflict  w-ith  other  provisions  of  the  stat- 
utes, this  court  has  held  that  the  act  is  not  in  conflict  with 
that  clause  of  the  constitution  above  referred  tx).  In  f<tatc 
V.  Cornell^  50  Neb.  526,  it  was  held  that  an  act  complete 
in  itself  is  not  inimical  to  the  constitutional  requirement 
that  no  law  shall  be  amended  unless  the  new  act  contains 
the  section  or  sections  so  amended,  although  such  complete 
act  may  be  repugnant  to  or  in  conflict  with  a  prior  law 
not  referred  to  nor  in  express  terms  repealed  by  the  latter 
act.  Other  cases  that  hold  substantially  to  the  same  doc- 
trine are  Canlwm  i\  Bruegman,  77  Neb.  436;  State  v. 
Omaha  Elevator  Go.^  75  Neb.  637,  and  State  v.  Drewel^  74 
Neb.  776. 

In  the  latter  case  it  was  held  that  the  repealing  clause 
of  an  act  of  the  legislature,  repealing  "all  acts  and  p  .rts 
of  acts  in  conflict  herewith,"  only  repeals  such  acts  of  the 
existing  statutes  as  are  so  repugnant  to  the  act  last  passed 
as  that  both  cannot  stand.  Prior  statutes  are  repealed 
pro  tanto,  and  to  the  extent  only  that  they  conflict  with  the 
act  last  passed.  Section  5,  ch.  34,  laws  1897,  above  re- 
ferred to,  is  as  follows :  "All  acts  or  parts  of  acts  in  con- 
flict with  this  act  be  and  hereby  are  repealed."  Applying 
the  doctrine  laid  down  in  the  case  last  above  cited,  it  would 
follow'  that  the  passage  of  chapter  34,  laws  1897,  would 
have  the  effect  of  repealing  or  modifying  sections  8  and 
20,  ch.  20,  Comp.  St.  1895,  to  the  extent  that  they  re- 
quired the  personal  act  of  the  county  judge  in  issuing  op 
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signing  the  pi*ocesses  of  the  county  court.     We  conclude, 
therefore,  that  chapter  34,  supra,  is  valid,  and  authorizes 
.  the  clerk  of  the  county  court  to  issue  and  sign  the  sum- 
mons. 

The  summons  issued  from  the  county  court  commanded 
the  officer  to  summon  "T.  Zimmerman,  whose  first  name  is 
unknown  to  the  plaintiff,"  and  the  return  to  this  summons 
shows  that  it  was  served  by  leaving  a  copy  at  the  usual 
place  of  residence  of  the  appellant.  Plaintiff  contends^ 
that  the  summons  was  issued  pursuant  to  the  provisions 
of  section  148  of  the  code,  w'hich  reads  as  follows:  "When 
the  plaiijtiff  shall  be  ignorant  of  the  name  of  the  defendant, 
such  defendant  may  be  designated  in  any  pleading  or  pro- 
ceeding by  any  name  and  description,  and  when  his  true 
name  is  discovered,  the  pleading  or  proceeding  may  be 
amended  accordingly.  The  plaintiff  in  such  case  must 
state,  in  the  verification  of  his  petition,  that  he  could  not 
discover  the  true  name,  and  the  summons  must  contain 
the  words  ^real  name  unknown,^  and  a  copy  thereof  must 
be  served  personally  upon  the  defendant."  It  is  urged 
that,  under  the  decision  in  tiie  case  of  Enewold  v.  OUen,  39 
Neb.  59,  personal  service  was  required  in  order  to  give 
the  court  jurisdiction,  and  that  the  summons,  showing 
that  it  was  left  at  the  usual  place  of  residence,  was  suflft- 
cient  to  show  that  the  court  did  not  acquire  jurisdiction. 
This  contention  could  have  no  application,  however,  wiiere 
the  action  was  brought  ui)on  a  written  instrument,  where 
the  parties  thereto  had  execute  the  same  by  signing  the 
initial  letter  or  letters  or  some  contraction  of  the  Christian 
name.  Section  23  of  the  code  provides  that,  in  such  a 
case,  it  shall  be  sufficient  to  designate  such  person  by  the 
name,  initial  letter  or  lettei-s,  or  contraction  of  the  full 
name  or  names,  instead  of  the  Christian,  or  first,  name  or 
names  in  full.  It  must  be  borne  in  mind  that  this  was  an 
action  in  the  county  court  for  more  than  $200,  and  was  a 
term  case,  and  that  in  such  cases  the  county  court  is  a 
court  of  record,  and  all  presumptions  are  to  be  indulged 
in  favor  of  the  regularity  of  its  proceedings  and  judgments. 
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The  summons  discloses  that  the  action  was  for  money  due 
and  unpaid  upon  a  certain  guaranty,  and  the  presumption 
would  be,  in  the. absence  of  a  showing  to  the  contrary, 
that  the  action  was  based  upon  a  written  instrument,  and 
that  the  defendant  in  that  case  was  properly  sued  by  the 
initial,  because  he  had  signed  the  written  instrument  in 
that  manner.  We  think  it  would  be  incumbent  upon  the 
plaintiff  to  allege  facts  sufficient  to  show,  not  only  that 
the  county  court  might  not  have  had  jurisdiction,  but  to 
allege  facts  sufficient  to  show  to  a  certainty  that  the  court 
did  not  have  jurisdiction,  and,  in  the  absence  of  the  aver- 
ments to  the  contrary,  the  presumption  would  be  in  favor 
of  the  jurisdiction  of  the  county  court. 

Plaintiflf's  petition  was  defective  in  another  particular. 
He  does  not  allege  anywhere  in  his  petition  that  no  appear- 
ance was  made  by  him  in  the  case  in  the  county  court,  and, 
for  aught  that  appears  in  his  petition,  he  may  have  ap- 
peared and  made  a  defense  in  the  action  in  the  county 
court.  The  presumption  being  in  favor  of  the  regularity 
of  the  proceedings  and  judgment  of  the  county  court,  the 
plaintiff  in  this  case  must  fail,  unless  he  avers  facts  suffi- 
cient to  show  affirmatively  that  the  court  was  without 
jurisdiction.    This  he  has  not  done. 

It  follows  that  the  judgment  of  the  district  court  was 
right  and  should  be  affirmed. 

DuFFiB  and  Epperson,  CO.,  concur. 

By  the  Court:  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 
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HeENAN    &    PiNLEN,    APPELLEES,    V.    THOMAS    E.    PARMELE 

ET  AL.,  APPELLANTS.* 

Filed  January  8,  1908.    No.  15,088. 

1.  Specific   Performance:   Parties.     A  contract  for   the  sale  of  real 

estate,  executed  by  and  between  T.  E.  P.  and  C.  C.  P.,  as  vendors, 
and  H.,  as  vendee,  will  not  sustain  ati  action  for  specific  per- 
formance by  H.  ft  F.,  a  copartnership,  against  the  vendors  as 
trustees  of  an  expired  corporation,  when  the  contract  does  not 
disclose  that  the  vendors  were  acting  in  any  other  capacity  than 
as  individuals. 

2.  Vendor  and  Purchaser:  Description.    A  contract  for  the  sale  of  real 

estate  that  does  not  describe  the  land  or  refer  to  it  in  such  a  way 
as  to  render  it  possible  to  ascertain  the  exact  description  is  void 
for  uncertainty. 

Appeal  from   the  district  court   for   Custer   county: 
Beuno  O.  Hostetler,  Judge.    Reversed. 

Byron  Clark^  for  appellants. 

J,  B,  Dean  and  Hairier  &  ^mifh,  contra. 

Good,  C.  , 

This  is  tin  action  to  enforce  specific  performance  of  a 
contract  for  the  conveyance .  of  lands  in  Custer  county, 
Nebraska,  and  is  before  this  court  a  second  time.  The 
former  opinion,  entitled  Parmele  v,  Heenan  &  Finlen,  ap- 
pears in  75  Neb.  535.  After  the  cause  was  remanded  upon 
the  former  hearing  in  this  court  to  the  district  court,  an 
amended  petition  was  filed,  alleging,  among  other  things, 
that  since  the  former  trial  the  copartnership  of  He.^nan 
&  Finlen  had  been  dissolved,  and  that  Daniel  H.  Heenan 
had  succeeded  to  all  rights  of  the  copartnership,  and  mak- 
ing Heenan  in  his  individual  capacity  a  joint  plaintiff  with 
the  copartnership  of  Heenan  &  Finlen.  The  amended  pe- 
tition also  averred  that  the  existence  of  the  defendant 
Plattsmouth  Live  Stock  Company  had  expired  on  the 

•  Rehearing  allowed.    See  opinion,  p.  B14,  post 
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first  of  January,  1900,  in  accordance  with  the  limitation 
contained  in  its  articles  of  incorporation,  and  that  the 
defendants,  Thomas  E.  Parmele  and  Charles  C.  Parmele, 
had  complete  charge  and  direction  of  the  aif airs  and  busi- 
ness of  said  corporation  on  the  date  of  its  expiration,  and 
that  they  were  the  persons  acting  last  before  the  expiration 
of  its  charter  as  its  officers  and  managers,  and  that  by 
operation  of  law  they  became  trustees  for  the  corporation 
with  full  powers  and  authority  to  sell  and  dispose  of  the 
property  of  the  coi*poration.  After  objections  to  the  juris- 
diction of  the  court  were  filed  on  behalf  of  the  defendants 
and  overruled,  the  defendants  answered,  and  trial  was  had, 
resulting  in  a  decree  for  the  plaintiffs.  The  defendants 
appeal. 

At  the  outset  it  may  be  remarked  that  numerous  assign- 
ments of  error  are  made  that  are  ablv  and  exhaustively 
presented  in  the  arguments  and  briefs  on  either  side,  but 
the  view  we  have  adopted  will  render  a  consideration  of 
the  most  of  them  unnecessary.  The  contract  relied  upon 
is  evidenced  by  a  series  of  letters  passing  betwcH^n  Daniel 
Heenan  on  one  side  and  Thomas  E.  Parmele  and  (^harles 
C.  Parmele  on  the  other.  The  substance  of  most  of  these 
letters  is  set  out  in  the  former  opinion  in  this  case.  The 
evidence  discloses  that  the  record  title  to  the  land  was  in 
the  name  of  the  Plattsmouth  Live  Stock  Company,  and 
that  Thomas  E.  Parmele  and  Charles  C.  Parmele  were  the 
last  acting  managers  of  the  corporation  prior  to  the  expira- 
tion of  its  charter,  and  they  became  the  trustees  of  the  cor- 
poration  under  the  provisions  of  section  62,  ch.  16,  Conip. 
St.  1905.  The  evidence  also  discloses  that  at  least  two 
other  parties  than  the  two  defendant  Parmeles  were  hold- 
ers of  stock  in  the  corporation  and  beneficially  interested 
in  the  land;  that  the  plaintiff  Heenan  &  Finlen  was  a 
copartnership  conducting  a  ranch  business  in  Custer 
county,  and  owned  a  large  quantity  of  land;  that  the  land 
in  controversy,  together  with  some  other  land  of  the 
defendants,  lay  within  the  Heenan  &  Finlen  ranch,  and  al- 
most entirely  surrounded  by  the  land  of  Heenan  &  Finlen. 
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The  first  negotiations  looking  to  a  purchase  of  the  land 
was  in  a  personal  interview  between  Ileenan  and  Thomas 
Parmele  in  the  fall  of  1900.  Nothing  came  of  this  conver- 
sation, except,  perhaps,  to  identify  as  between  the  parties 
the  land  that  was  being  negotiated  for.  The  next  step 
was  the  writing  of  a  letter  by  Thomas  E.  Pannele  to 
Heenan,  stating  that  the  land  had  not  been  sold  and  fixing 
a  price  thereon.  April  3,  1901,  Heenan  sent  the  folloAving 
answer :  "Yours  of  the  1st  inst.  to  hand,  and  note  that  you 
have  not  sold  the  land.  I  think  your  price  is  too  high, 
but  if  you  will  accept  f  1,000,  cash,  I  will  try  and  raise 
the  money  and  buy  them.  This  is  the  j)rice  that  it  was 
offered  to  my  brother  some  time  ago.  If  you  will  accept 
would  like  to  know  at  once.  Very  truly,  D.  Heen^^n." 
April  6,  1901,  Thomas  Parmele  answered  this  letter,  as 
follows:  "Mr.  D.  Heenan,  Streator,  111.  Dear  8ir:  Reply- 
ing to  your  letter,  I  will  take  f  1,000  for  the  land  as  per 
your  offer.  Let  me  hear  from  you.  Yours  very  truly, 
Thomas  E.  Parmele/'  Heenan  answercnl  this  letter,  but 
the  letter  has  been  lost,  and  oral  evidence  of  its  contents 
is  given ;  Heenan  and  his  confidential  clerk,  upon  the  one 
hand,  testifying  that  Heenau  directed  a  deed  to  be  made 
to  Daniel  H.  Heenan  and  Thomas  W.  Pinlen,  who  were 
the  persons  composing  the  copartnership  of  Heenan  and 
Finlen,  and  directed  Parmele  to  send  the  deed  and,  abstract 
to  the  National  Bank  of  the  Republic  at  Chicago,  where 
the  consideration  would  be  paid.  The  next  letter  in  the 
record  is  dated  May  25,  1901,  written  by  Charles  C 
Parmele,  as  follows:  "Mr.  Dan  Heenan,  Streator,  111. 
Dear  Sir :  I  have  made  draft  on  you  for  f  1,000  and  sent  to 
the  National  Bank  of  Republic  at  Chicago,  attached  to 
abstract  and  deed  to  half  section  of  land  in  Custer  county. 
The  title  to  this  land  is  all  right  with  the  ex(*eption  of  a 
tax  deed  issued  on  a  quarter  of  the  land  for  the  1893  and 
1894  taxes,  amounting  to  J21.50  and  interest.  I  will  get 
a  quitclaim  deed  frimi  the  party  that  holds  this  land,  and 
will  guarantee  you  that  we  will  straighten  this  up.  The 
abstract  shows  two  unreh^ased  mortgages  from   Samuel 
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Pollock  and  wife  to  the  Iowa  Mortgage  Company.  Also 
mortgage  from  Chas.  W.  Nix  and  wife  to  S.  H.  Atwood. 
These  mortgages  were  both  paid  off  several  years  ago.  We 
obtained  releases,  but  never  have  filed  them.  I  have  for- 
warded releases  today  to  register  of  deeds  of  CuSter  county, 
for  record.  You  please  notify  the  bank  to  pay  draft  and 
we  will  guarantee  title.  Very  truly  yours,  Chas.  C. 
Parmele."  Thereafter,  at  the  solicitation  of  Parmele,  the 
deed  and  abstract  and  draft  were  returned  to  him  by  the 
National  Bank  of  the  Republic.  By  an  examination  of 
these  letters,  it  will  be  observed  that  nowhere  in  the  letters 
is  there  any  reference  to  the  fact  that  Mr.  Heenan  was 
acting  for  the  copartnership,  unless  it  might  be  inferred 
from  the  letter  which  Heenan  claims  was  written  directing 
the  deed  to  be  made  to  the  individual  members  of  the 
copartnership.  The  Parmeles  deny  that  any  such  direction 
was  contained  in  the  letter.  It  will  also  be  observed,  by 
reference  to  the  letters,  that  nowhere  is  there  anything  to 
indicate  that  the  title  to  the  land  was  in  the  name  of  the 
Plattsmouth  Live  Stock  Company,  or  that  either  of  the 
Parmeles  was  acting  as  trustee  for  the  expired  corpora- 
tion. The  action  was  instituted  in  behalf  of  the  copart- 
nership, and  recovery  is  sought  against  the  Parmeles  in 
their  capacity  as  trustees.  The  contract  does  not  purport 
to  be  made  by  the  partnership  on  the  one  hand  and  the 
trustees  of  the  expired  corporation  on  the  other.  In  Ifor- 
gan  v,  Bergen^  3  Neb.  209,  it  is  said:  "Such  a  contract,  to 
be  obligatory  upon  the  principal  when  made  by  the  agent, 
must  be  made  in  the  name  of  the  principal;  if  the  agent 
(contract  in  his  men  name,  or  describes  himself  as  agent 
for  the  principal,  the  contract  is  the  contract  of  the  agent^ 
and  not  of  the  principal."  In  Persons  v.  McDonald,  60 
Neb.  452,  it  is  said:  "A  contract,  to  be  binding  upon  a 
principal  when  executed  by  another  person,  must  be  made 
in  the  name  of  the  principal.  If  one  contract,  in  his  own 
name,  describing  himself  as  attorney  fOr  his  principal,  the 
contract  is  the  ol)ligation  of  the  attorney,  and  not  of  the 
principal."    Applying  this  rule,  it  would  follow  that  this 
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contract  is  the  contract  between  Heenan  individually  and 
the  Parmeles  as  individuals. 

By  reference  to  the  letters  constituting  the  alleged  con- 
tract, it  will  be  observed  that  nowliere  in  them  is  there 
contained  a  description  of  the  land  to  be  conveyed.  The 
only  statement  relating  to  the  location  of  the  land  is  that 
it  is  in  Custer  county.  It  is  no  doubt  true  that  both 
Heenan  and  the  Parmeles  knew  and  understood  what  land 
was  referred  to,  but  the  contract  itself  does  not  disclose 
it,  nor  is  there  anything  in  the  contract  from  which  the 
land  could  be  identified.  A  complete  contract,  binding 
under  the  statute  of  frauds,  may  be  executed  by  means  of 
letters  passing  betww^n  the  partic^s,  but  such  a  contract, 
or  memorandum  thereof,  to  be  valid  and  convey  land,  must 
either  describe  the  land  or  refer  to  it  in  such  a  manner  that, 
by  the  aid  of  the  contract,  or  memorandum,  one  not  a 
party  to  it  can,  by  resorting  to  parol  testimony,  definitely 
ascertain  the  land  intended  to  be  conveyed.  It  is  not 
essential  that  the  description  have  such  particulars  and 
tokens  of  identification  as  to  render  a  resort  to  extrinsic 
aid  entirely  needl(*ss.  The  terms  may  be  abstract  and  of 
a  general  nature,  but  they  must  be  sufficient  to  fix  and 
comprehend  the  property  whicli  is  the  subject  of  the  trans- 
action, so  that  with  the  assistance  of  external  evidence  the 
description,  without  being  contradicted  or  added  to,  can 
be  connected  with  and  applied  to  the  very  property  in- 
tended to  be  conveyed  and  to  the  exclusion  of  all  otlier 
property.  Ryan  v.  United  States,  136  U.  S.  68.  Where  a 
sufficient  description  is  given  in  the  contract,  parol  evi- 
dence may  be  resorted  to  in  order  to  fit  the  description 
to  the  thing,  but  where  an  insufficient  description  is  given, 
or  where  there  is  no  descTiption,  such  evidence  is  inad- 
missible. Fei*gu8on  v.  Blackircll^  8  Okla.  489,  58  Pac.  647; 
Halsell  V.  Renfrow,  14  Okla.  674,  78  Pac.  118.  It  has  been 
held,  in  Ruzicka  v.  Ilotovy,  72  Neb.  589,  that  a  memoran- 
dum of  a  contract  of  sale  which  fails  to  specify  which 
quarter  of  a  named  section  of  land  is  intended,  and  states 
36 
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the  number  of  the  range  without  specifying  whether  it  is 
east  or  west,  is  not  void  under  the  statute  of  frauds  for 
uncertainty  in  description,  if  the  description  is  otherwise 
specific  and  the  land  intended  to  be  conveyed  can  be  identi- 
fied from  the  description  with  the  aid  of  parol  testimony. 
Under  the  rule  of  law  above  quoted,  we  think  the  descrip- 
tion in  the  contract  is  too  indefinite  and  uncertain  to  be 
susceptible  of  enforcement 

For  the  reasons  given,  we  recommend  that  the  judgment 
of  the  district  court  be  reversed  and  the  cause  remanded. 

DuFFiB  and  Epperson,  CO.,  concur. 

By  the  Court :  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  revei-sed  and 

the  cause  remanded. 

Reversed. 

The  following  opinion  on  rehearing  was  filed  November 
6,  1908.  Former  judgment  of  reversal  vacated  and  judg- 
ment of  district  court  affirmed: 

1.  Partnership:  Dissolution:  Parties:  Substitution.    After  the  disso- 

lution of  a  partnership,  the  partner  to  whom  is  assigned  a  right 
of  action  of  the  partnership  and  the  right  to  the  property  which 
is  the  subject  of  the  action  may  be  substituted  or  admitted  to 
become  a  party  plaintiff  for  the  purpose  of  carrying  on  the  suit. 

2.  Corporations:  Dissolution:   Action:   Process.     Under  section  4112, 

Ajin.  St.  1907.  a  dissolved  corporation  may  be  sued  in  the  cor- 
porate name  and  service  made  upon  the  trustee  or  person  in 
charge  of  the  assets. 

3.  Pleading:  Amendment:  Cause  of  Action.    Where  the  original  action 

is  brought  against  a  corporation  in  its  corporate  name  and  certain 
persons  alleged  to  be  its  officers,  for  the  specific  performance  of 
a  contract  to  convey  real  estate  made  by  the  alleged  officers  for 
the  corporation,  an  amendment  to  the  petition,  pleading  that  at 
the  time  the  contract  was  made  the  corporation  was  dissolved 
and  some  of  the  defendants  were  the  trustees  thereof,  does  not 
change  the  cause  of  action. 

4.  Statute  of  Frauds:   Sale  of  Land:    Memorandum.    If  a  contract  for 

the  sale  and  purchase  of  real  estate  can  be  ascertained  from  the 
entire  correspondence  between  the  parties,  together  with  an  ab- 
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stract  of  title  containing  the  description  of  the  premises  trans- 
mitted for  inspection  to  the  vendee  and  referred  to  in  the  cor- 
respondence, this  will  be  a  sufficient  memorandum  in  writing  to 
satisfy  the  statute  of  frauds. 

5.  Corporations:  Dissolution:  Sale  of  Land.  Under  the  facts  set 
forth  in  the  opinion,  heldt  that  one  C.  was  the  last  acting  manager 
of  a  dissolved  corporation,  and  was  therefore  sole  trustee  and 
competent  to  sell  and  convey  the  real  estate  of  the  corporation. 

Barnes,  C.  J. 

The  facts  in  this  case  are  set  forth  in  the  former  opin- 
ions, Parmele  v.  Heenan  d  Finlen,  75  Neb.  535,  and  Heenan 
&  Finlen  v.  Parmele,  ante,  p.  509.  At  the  second  trial 
amended  pleadings  were  filed  and  additional  evidence  of- 
fered to  supply  the  deficiencies  pointed  out  in  the  first 
opinion. 

1.  The  first  point  made  in  the  appellants'  brief  is  tliat  a 
partnership  cannot  maintain  an  action  for  specific  per- 
formance of  a  sale  of  real  estate,  and  it  is  contended  that 
this  action  is  brought  by  the  partnership.   The  title  of  the 
case-  in  the  petition  is  "Heenan  &  Finlen,  a  copartnership, 
y,  Thomas  E.  Parmele,  Charles  C.  Parmele,  Samuel  H. 
Atwood,  Guy  Seiv(»rs,  and  the  Plattsmouth  Live  Stock 
Company,"  and  in  the  body  of  the  petition  it  is  alleged  that 
HcH*uan  &  Finlen  is  a  partnership  composed  of  Daniel  H. 
H(H*nan  and  Thomas  W.  Finlen,  organized  for  the  purpose 
of  doing  business  in  Nebraska.    With  the  pleading  in  this 
form  there  can  be  no  question  but  that  the  action   is 
brought  by  the  partnership  under  the  statutory  permis- 
sion.   The  additional  evidence  produccnl  at  this  trial  satis- 
fied the  district  court,  as  it  does  this  court,  that  the  nego- 
tiations for  the  land  were  carried  on  by  ^Ir.  Heenan  for 
and  in  behalf  of  the  copartnc  rship.     Whether  the  deed 
was  directed  to  be  made  to  the  individual  copartnei's,  as 
he  and  his  clerk  testify,  or  to  Heenan  individually,  as 
seems  to  be  implicnl  by  the  testimony  on  behalf  of  the 
defendant,   is   under  the  peculiar  circumstances  of  tliis 
case  immaterial.     It  seems  dear  that  the  title  was  to  b(* 
taken  for  the  benefit  of  and  in  b(4mlf  of  the  copartner- 
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^•hil).  It  is  the  real  party  in  interest,  and  it  has  the  right 
to  maintain  an  action  for  the  specific  performance  of  a 
contract  to  convey  the  land.  If  there  be  a  defect  in  the 
title  of  the  partnership  to  the  property  after  the  convey- 
ance is  made,  as  is  urged  by  the  defendants,  it  can  neither 
help  nor  harm  them,  and  they  cannot  be  heard  to  say  that 
for  this  reason  the  partnership  may  not  maintain  this 
action. 

2.  After  this  case  was  remanded  to  the  district  court, 
Daniel  H.  Heenan  was  made  a  party  to  the  suit  upon 
a  showing  that  he  had  succeeded  by  assignment  to  all  the 
righti^  of  the  copartnership,  and  an  amended  petition  was 
filed  making  him  a  party.  It  is  now  objected  that  this 
amended  petition  changes  the  parties  and  the  cause  of 
action,  and  that  no  summons  was  served  upon  the, amended 
j)etition.  Separate  special  appearances  were  made  by  the 
defendants,  objecting  to  the  jurisdiction  of  the  court  on 
that  account,  which  were  each  overruled.  It  is  contended 
that  the  original  action  was  by  the  copartnership  against 
the  live  stock  company,  while  the  amended  petition  seeks 
to  recover  the  individual  rights  of  Heenan  as  against  the 
Parmeles  and  Atwood  in  their  capacity  as  trustees  of  the 
live  stock  company,  its  charter  having  expired  by  limita- 
tion upon  January  1,  1900.  While  under  section  45  of  the 
code  the  action  after  the  dissolution  of  the  partnership 
might  have  been  continued  in  the  same  name,  yet  it  was 
entirely  proper  for  the  fact  of  the  change  of  interest  to  be 
shown,  and  the  pleadings  made  to  correspond  to  the  actual 
facts  by  making  Heenan  a  party  in  his  capacity  as  suc- 
c(\ssor  to  or  assignee  of  the  rights  of  the  copartnership. 
No  right  is  claimed  on  the  part  of  Heenan  not  derived  by 
liis  succession  to  the  interests  of  the  partnership,  hence^ 
there  is  no  change  in  the  cause  of  action  on  that  point. 

As  to  the  objection  to  the  amendment  seeking  to  charge 
the  individual  defendants  as  trustees  of  the  Plattsmouth 
Live  Stock  Company,  it  had  come  to  light  since  the  former 
liearing  that  the  corporate  powers  of  the  company  had 
expired  by  limitation  at  the  time  the  contract  was  made. 
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The  statute^,  soetiou  4112,  Ann.  St.  1907,  expivssly  pro 
vides  that  a  dissolved  corporation  may  be  sued  in  the 
corporate*  name  and  service  made  upon  the  trustees  or  per- 
sons in  charge  of  the  assets.  The  liability  of  the  individual 
def(»ndants  as  to  the  branch  of  the  case  seeking  specific 
performance  could  only  be  predicated  upon  the  liability 
of  the  corporation.  In  the  original  petition  it  was  only 
sought  to  charge  the  Pamieles  in  this  respect  as  officers  of 
the  corporation,  and  this  is  all  that  is  sought  to  be  done 
by  the  amended  petition.  We  think  there  is  no  substantial 
(*hange  either  in  the  parties  or  in  the  cause  of  action,  and 
tliat  no  new  summons  was  necessary  to  be  served  upon  any 
of  the  defendants. 

3.  Further  consideration  of  the  evidence  contained  in 
the  record  convinces  us  that  our  former  holding  that 
the  description  of  the  land  in  the  contract  is  too  in- 
definite and  uncertain  to  be  susceptible  of  enforc(*- 
ment  is  erroneous.  The  evidence  is  clear  that  the  oral 
negotiations  leading  up  to  the  written  correspondence  re- 
ferred sp(H*ifically  to  the  land  in  controversy  which  was 
situated  within  the  Ileenan  &  Finlen  pasture,  and  that 
this  was  the  identical  tract  which  was  in  the  minds  of  the 
parties  throughout  the  correspondence.  Accompanying  on(» 
of  the  letters  was  a  warrantv  deed  and  an  abstract  of  tith^ 
to  the  land  for  the  vendees'  inspection.  The  deed  was  re- 
turned to  Parmele  apparently  without  having  been  in- 
spected by  Mr.  Heenan  or  any  one  for  him,  but  the  evidence 
shows  that  the  abstract  was  forwarded  to  Streator,  111., 
where  he  resided,  seen  by  the  witness  Berry,  and  examined 
by  a  firm  of  lawyers  at  that  place  for  Mr.  Heenan.  An  ab- 
stract is  in  the  record,  which  is  said  in  the  plaintiflfJs  brief 
to  be  this  abstract,  but  we  find  no  proof  of  this  fact,  except 
certain  marks  which  might  imply  this  to  be  the  fact.  Berry 
testifies  that  the  description  of  the  land  in  the  abstract 
sent  was  the  same  as  that  of  the  land  in  controversy.  The 
testimony  of  both  Thomas  E.  Parmele  and  Charles  C,  Par- 
mele, the  writers  of  the  letters,  is  positive  that  the  land 
d(»scribed  in  the  petition  is  the  land  referred  to  in  the 
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corresi>oncleiice.  We  think  that  the  entire  correspondence, 
including  the  accompanying  papers  referred  to  therein, 
must  be  construed  together,  and  that  the  description  of  the 
land  in  the  abstract,  when  considered  in  connection  with 
the  letters,  supplies  the  definiteness  of  description  required 
l)y  the  statute.  The  case  may  be  distinguished  from  TVter 
V.  Batdot-f^  24  Neb.  83,  and  is  similar  to  Thayer  v.  Luce, 
22  Ohio  St.  62,  in  this,  that,  while  in  that  case  the  deed, 
in  this  case  the  abstract  containing  the  description,  was 
.s(»nt  with  a  letter  and  submitted  to  the  grantee  for  his 
inspection.  This  satisfies  the  statutory  requirement.  Coll- 
jjcr  V.  Davis,  72  Neb.  887. 

4.  The  point  in  the  case  which  has  given  us  the 
most  concern  is  as  to  the  power  and  authority  of 
the  Parmeles,  or  either  of  them,  to  act  for  the  Platts- 
mouth  Live  Stock  Company.  The  district  court  found 
that  Charles  C.  Parmele  "is  and  was  the  sole  trustee 
of  said  Plattsmouth  Live  Stock  Company."  The  correct- 
ness of  this  finding  is  vigorously  assailed.  The  evidence 
shows  thftt  the  last  election  of  officers  of  the  corporation 
took  place  in  1892,  at  which  time  Charles  E.  Parmele  was 
elected  secretary.  At  that  time  five  directors  were  elected, 
one  of  whom  was  Samuel  H.  Atwood,  one  of  the  original 
defendants  in  this  case.  Before  the  death  of  Charles  H. 
Parmele,  the  father  of  Thomas  E.  and  Charles  C,  who  died 
in  1897,  he  had  acquired  by  purchase  all  of  the  stock  of  the 
corporation,  except  a  few  shares  purchased  from  him  by 
Atwood,  which  were  pledged  to  him  as  security  for  the 
purchase  money.  No  certificates  of  stock  had  ever  been 
issued.  Some  time  previous  to  the  1st  of  January,  1900, 
the  date  of  dissolution,  all  the  personal  property  of  the 
company  had  been  disposed  of,  and  its  only  remaining  as- 
sets consisted  of  real  estate.  Apparently  the  last  act  of 
management  or  control  exercised  over  the  real  estate  before 
the  sale  was  by  Charles  C.  Parmele,  in  1898  or  1899,  when 
he  agreed  that  Heenan  &  Finlen  might  use  the  land  in 
controversy  if  they  paid  for  the  use  of  it.  Charles  H. 
Parmele  left  as  his  children  and  heirs,  Thomas  E.  Parmele, 
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Charles  C  Parmele,  Mrs.  Atwood,  the  wife  of  defendant 
Atwood,  and  Mrs.  Agnew.  With  respect  to  the  relation 
of  Mr.  Atwood  to  the  corporation,  Charles  C.  Parmele  tes- 
tifies :  "The  facts  are  these :  My  father,  Charles  H.  Parmele, 
.president  and  a  stockholder  in  the  Plattsmouth  Live  Stock 
Company,  died  in  1897.  Mr.  Atwood,  my  brother  Thomas 
E.  and  myself  were  the  administrators  of  his  estate.  At 
the  time  of  my  father's  death  Mr.  Atwood  owed  my  father 
for  his  entire  interest  in  the  Plattsmouth  Live  Stock  Com- 
pany, which  was  represented  by  note  or  notes,  and  the 
Atwood  stock  was  pinned  as  collateral  to  the  note.  Shortly 
after  father's  death  we  made  an  arrangement  among  the 
heirs,  by  which  the  estate  took  the  Atwood  stock  and 
canceled  his  note.  Mr.  Atwood,  however,  being  adminis- 
trator, acted  on  behalf  of  the  estate  and  is  still  so  acting. 
The  stock,  however,  was  taken  out  of  the  estate  and  settled 
by  the  heirs  among  themselves,  and  this  settlement 
among  the  heirs  was  prior  to  1901."  Thomas  E. 
Parmele  testified  that  he  heard  the  testimony  of  his 
brother  as  to  the  ownership  of  stock  and  transaction 
of  the  business  of  the  Plattsmouth  Live  Stock  Com- 
pany, and  that  his  brother  stated  the  facts  as  he 
understood  them;  that,  at  the  time  of  the  negotiations  with 
Mr.  Heenan,  he  and  his  brother  Charles  owned  all  the 
stock  and  interest  in  the  Plattsmouth  Live  Stock  Company, 
except  the  interest  which  their  mother  had  in  the  stock 
formerly  held  by  his  father.  He  further  testifies:  "Q.  You 
do  not  know  of  Mr.  Atwood  acting  for  the  company  in  any 
wav  since  his  individual  shares  were  turned  over  to  the 
estate?  A.  No,  sir.*'  He  further  testifies  that  shortly  after 
his  father's  death  an  adjustment  was  reached  among  all 
the  heirs  of  his  father,  by  which  the  shares  of  stock  in  the 
company  were  set  oflf  to  the  heirs  individually.  He  further 
testifies :  "Q.  Is  it  not  true  that,  after  this  time  when  you 
made  this  arrangement  witfi  the  heirs,  you  and  your 
brother  Charles  C.  Parmele,  who  has  just  testified,  were 
given  charge  by  the  others  of  your  family  interested  in 
your  father's  estate  and  that  you  transacted  all  of  the 
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business  connected  with  the  Plattsmouth  Live  Stock  Com- 
pany? A.  Yes,  sir/'  On  redirect  examination  Charles  C. 
Parmele  further  testified :  "Q.  Mr.  Parmele,  you  and  your 
brother  Thonms  E.  have  had  charge  of  the  affairs  of  the 
Plattsmouth  Live  Stock  Comi)any  for  several  years,  and 
since  about  1900,  exclusively,  have  you  not?  A.  Yes,  sir." 
It  is  true  that  other  evidence  given  by  the  Parmeles  tends 
to  contradict  these  statements,  but  we  think  the  trial  judge 
was  justified  in  believing  the  statements  made  against 
their  own  interest.  As  to  this  and  some  otlier  matters  the 
evidence  of  the  Parmeles  is  confusing  and  contradictory, 
and,  while  Mr.  Atwood  testifies  that  he  has  never  resigned 
or  refused  to  act  as  a  director  or  trustee,  we  think  the 
evidence  shows  that  with  the  surrender  of  his  stock  he 
actually  surrendered  his  directorship  and  neither  con- 
sidered himself  nor  was  considered  by  the  stockholders  a 
director  thereafter;  that  he  took  no  further  part  in  the 
affairs  of  the  corporation  and  that  Charles  C.  Parmele  was 
the  "last  acting  manager."  After  the  stock  was  "taken 
out  of  the  estate,"  as  the  witnesses  express  it,  the  Parmele 
family  owned  the  entire  interest,  and  the  two  brothers  con- 
trolled the  affairs  of  the  corporation;  Charles  C.  Parmele 
being  the  sole  trustee  and  the  only  person  legally  author- 
ized to  bind  the  corporation.  That  this  was  his  own  idea 
is  shown  by  the  fact  that  in  none  of  the  transactions  did 
he  consult  Mr.  Atwood,  and  that  he  procured  to  be  exe- 
cuted a  warranty  deed  of  the  corporation  without  Atw^ood's 
knowledge  or  cooperation,  which  he  sent  with  his  letter  to 
Chicago. 

We  conclude  that  the  finding  of  the  district  court  as  to 
the  facts  is  sustained  by  the  evidence,  and  it  will  not  be 
disturbed. 

The  former  judgment  of  the  court  is  vacated  and  set 
aside^  and  the  judgment  of  the  district  court  is  affirmed* 

Judgment  acoobdingly. 
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Charles  R.  Hannan,  appellee,  v.  Catherine  Eihner  et 

al.,  appellants. 

Filed  January  8,  1908.    No.  15,041. 

Mortgages:  Foreclosure:  Estoppel.  When,  In  an  action  to  set  aside 
a  conveyance  of  land  as  having  been  fraudulently  procured,  the 
plaintiff  obtains  a  decree  in  his  favor  by  means  of  a  compromise 
and  settlement,  in  which  he  agrees  to  pay  and  discharge  a  mort- 
gage upon  the  premises  executed  by  his  fraudulent  grantee,  he 
is  not  entitled  to  object,  in  a  subsequent  action  to  foreclose  that 
mortgage,  that  the  same  is  for  a  sum  in  excess  of  the  just  in- 
debtedness of  the  mortgagor  to  the  mortgagee,  or  that  prior  to 
the  settlement  the  mortgagee  might  have  obtained  a  partial  satis- 
faction from  a  source  other  than  the  land. 

Appeal  from  the  district  court  for  Sarpy  county: 
George  A.  Day,  Judge.    Affirmed. 

Charles  Battelle  and  /.  J.  Hcss^  for  appellants. 

Will  H.  Thompson,  contra. 

Ames,  C. 

In  October,  1904,  one  Peter  B.  Jacobs  obtained  from  one 
Samuel  Rihner  a  conveyance  of  a  tract  of  land  in  Sarpy 
county  in  this  state,  upon  which  he  afterwards  executed 
a  mortgage  as  security  for  an  indebtedness  to  the  plaintiff 
in  this  action  for  the  sum  of  $2,100  represented  by  a  note 
given  by  Jacobs  to  the  plaintiff  for  that  amount.  Still 
subsequently,  the  heirs  at  law  of  Rihner,  in  an  action  be- 
gun by  him,  procured  a  decree  setting  aside  the  conveyance 
as  having  been  fraudulently  obtained  and  quieting  the  title 
in  themselves.  To  that  proceeding  the  plaintiff  in  this 
action,  which  is  for  the  foreclosure  of  that  mortgage,  was 
not  a  party,  but  the  decree  above  mentioned  was  entered 
upon  a  compromise  and  settlement  by  which  the  plaintiffs 
therein  promised  to  assume  and  pay  the  mortgage  indebted- 
ness now  in  suit.  It  is  now  contended  that  the  instruments 
in  suit  were  given  in  whole  or  in  part  in  consideration  of  a 
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fonner  indel/tedness  on  account  of  which  Jacobs  did  not 
<  obtain  credits,  aggi'egating  $40,  to  which  he  was  entitled, 
and  that  prior  to  the  entry  of  said  decree  the  plaintiff  had 
a  lien  on  a  fund  belonging  to  Jacobs,  and  amounting  to 
1236.50,  which  he  was  entitled  to  appropriate  toward  the 
payment  of  the  debt  now  in  suit,  but  that  he  negligently 
or  wrongfully  omitted  to  make  such  appropriation.  The 
trial  court  declined  to  allow  these  items,  or  any  of  them. 
as  credits  upon  or  in  reduction  of  the  mortgage  debt,  and 
rendered  a  decree  of  foreclosure  for  the  full  amount  of  the 
latter  with  interest.    The  defendants  appealed. 

We  think  the  trial  court  did  not  err.  The  compromise 
and  settlement  of  the  former  litigation,  resulting  in  a  de- 
cree quieting  the  title  of  the  plaintiffs  (defendants  herein ) , 
w  as  a  sufficient  consideration  for  their  promise  to  pay  the 
obligation  now  in  suit,  and  whether  that  obligation  is  just 
:is  against  Jacobs,  or  whether  the  payment  then  made  will 
he  in  whole  or  in  part  for  his  use  or  benefit,  is  a  matter 
in  which  they  have  no  concern.  Neither  the  one  case  nor 
the  other  would  absolve  them  from  their  own  agreement, 
which  was,  in  effect,  to  discharge  the  lien  of  the  mortgage 
according  to  its  terms. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  affirmed. 

Pawobtt  and  Oalkins,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affibmed. 
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Jennie  Bock  bt  al.,  appellants,  v.  Avis  S.  Pobtbrfibld, 

appellee. 

B^LED  January  8,  1908.    No.  14,999. 

1.  Boundaries.  Fixed  monuments  and  boundaries  actually  marked 
upon  the  ground  by  the  government  surveyors,  when  established, 
control  the  distances  stated  in  the  notes  of  such  survey. 

2. :   Evidence.     It  is  a  general  rule  that  only  a  preponderance ' 

of  evidence  Is  required  to  establish  an  issue  in  civil  actions;  and 
boundary  disputes  furnish  no  exception  to  this  rule. 

Appeal  from  the  district  court  for  Buffalo  county: 
I^RUNO  O.  HosTETLER,  JuDGB.    Affirmed. 

H.  M.  Sinclair  and  J.  M.  Easterling,  for  appellants. 

John  N.  DrydeUy  contra. 

Calkins,  C. 

The  plaintiffs  were  the  owners  of  the  south  half  of  the 
northeast  quarter  of  section  8,  in  town  8,  range  16  west, 
while  the  defendant  was  the  proprietor  of  the  land  ad- 
joining this  tract  on  the  south.  The  plaintiffs  claimed 
that  the  defendant  had  encroached  upon  their  premises, 
and  brought  this  action  in  ejectment  to  recover  possession 
of  a  strip  across  the  north  side  of  .the  land  in  possession  of 
the  defendant  4.24  chains  wide  at  the  east  end.  It  appeared 
from  a  survey  made  by  the  county  surveyor  according  , 
to  the  field  notes  of  the  government  survey  that  the  south- 
east corner  of  the  plaintiffs'  said  land  should  have  been 
located  at  the  southeast  corner  of  the  strip  in  controversy ; 
but  the  defendant  claimed  that  the  original  government 
«take  had  been  set  at  the  northeast  comer  of  the  said  strip, 
and  that  the  north  line  of  the  same  was  the  true  boundary 
between  the  adjoining  proprietors.  A  jury  was  waived 
and  a  trial  had  to  the  court,  who  found  for  the  defendant. 
From  a  judgment  rendered  upon  this  finding,  the  plain- 
tiffs appeal. 
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1.  This  court  is  fully  committed  to  the  doctrine  that 
fixed  monuments  and  known  corners  govern  both  courses 
and  distances.  Johnson  v.  Preston^  9  Neb.  474;  MinJcler 
V.  State,  14  Neb.  181;  Thompson  v.  Harris,  40  Neb.  230: 
Clark  V.  tliornhurg,  66  Neb.  717;  Bridenhaugh  v.  Bryant, 
79  Neb.  329.  The  only  question,  therefore,  that  is  pre- 
sented by  this  appeal  is  whether  the  evidence  tending  to 
establish  the  original  government  corner  at  the  northeast 
corner  of  the  disputed  strip  w^as  sufHcient  to  sustain  the 
finding  of  the  district  judge.  The  land  was  surveyed  in 
1877,  and  Mr.  Lantz,  who  took  ^  homestead  on  the  south- 
west quarter  of  the  same  section  in  1878,  and  lived  there 
for  8  years,  was  called  as  a  witness.  He  testified  that 
when  he  settled  on  this  section  the  government  monuments 
at  the  comers  were  fresh  and  plain;  that  he  became  well 
acquainted  with  the  corner  in  dispute  soon  after  his  set- 
tlement, and  continued  to  be  familiar  with  its  location 
during  his  residence  upon  the  section.  He  identifies  the 
monument  at  the  northeast  corner  of  the  strip  in  dispute 
as  marking  the  location  of  the  original  government  stake. 
He  testifies  to  breaking  out  land  near  this  line  in  1880, 
at  which  time  a  house  was  located  in  the  vicinitv  of  this 
corner;  and  he  verifies  the  location  at  the  time  of  the 
trial  by  marks  showing  where  the  house  stood.  Before 
Mr.  Lantz  removed  from  his  homestead,  and  in  1884,  Eliza- 
beth Karn  established  a  residence  on  the  adjoining  quar- 
ter, where  she  remained  until  1897;  and  she  identifies  the 
corner  as  claimed  by  the  defendant  as  then  existing  in  its 
present  location.  She  is  corroborated  by  her  husband, 
who  testifies  to  practically  the  same  facts.  In  addition 
to  this,  it  appears  that  the  owners  of  the  adjoining  lands 
recognized  this  corner.  The  testimony  of  these  witnesses 
is  in  no  way  contradicted ;  but  the  plaintiff  urges  that  the 
testimony  of  the  Karns  should  be  disregarded,  because 
they  describe  the  monument  as  having  four  pits,  instead 
of  two.  It  must  be  remembered  that  the  Karns  did  not 
become  acquainted  with  the  monument  until  7  years  after 
it  was  installed,  and  that  the  identification  of  the  location 
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of  the  original  monument  depends  on  the  testimony  of 
Mr.  Lantz,  while  that  of  the  Karns  shows  that  the  monu- 
ment claimed  by  the  defendant  to  mark  the  site  of  the 
original  stake  continued  to  exist  in  the  same  place  during 
their  occupamy. 

2.  The  plaintiffs  cont^^nd  that  the  field  notes  are  to  be 
accepted  as  presumptively  correct,  and  can  only  be  over- 
come by  the  most  clear  and  satisfactory  evidence;  and,  in 
support  of  this  proposition,  cite  the  case  of  Hanson  v. 
Township  of  Red  Rock,  4  S.  Dak.  358,  57  N.  W.  11.  Under 
the  rule  adopted  by  this  court  and  above  stated,  the  real 
questfon  is  where  the  boundaries  were  marked  upon  the 
ground  by  the  original  surveyors,  and  not  where  they 
sliould  have  been  located.  To  establish  the  fact  that  such 
boundary  was  originally  marked  at  a  certain  point,  the 
testimony  of  witnesses  W'ho  saw  the  original  monuments 
when  new,  and  the  circumstance  of  the  recognition  of 
boundaries  by  early  settlers  when  such  boundaries  were 
easily  distinguishable,  should  be  weighed  and  considered. 
If  it  appears  from  the  field  notes  that  the  boundary  should 
have  been  placed  differently,  that  fact  must  also  be  con- 
sidered and  given  the  weight  to  which  it  is,  according  to 
the  general  experience  of  mankind,  entitled;  and,  from  a 
preponderance  of  all  the  evidence,  the  jury,  or,  w^hen  the 
case  is  tried  to  the  court,  the  judge,  should  determine 
where  the  boundary  was  originally  marked  upon  the 
ground.  It  is  a  settled  rule  in  this  state  that  only  a 
preponderance  of  evidence  is  r(»quired  to  establish  an  issue 
in  civil  actions,  and  cases  of  this  kind  are  no  exception 
to  the  rule.  In  this  cas(\  how(*ver,  we  are  not  only  satis- 
fled  that  the  finding  of  the  district  court  is  supported  by 
sufficient  evidence,  but  that  it  was  the  only  conclusion  at 
which  it  could  have  properly  arrived. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  affirmed. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 
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Joshua  M.  Gray,  appellek,  v.  City  of  Omaha  et  al., 

appellants. 

Filed  Jantjajjy  8,  1908.    No.  15,010. 

1.  Cities:  Implied  Powebs:  Sidewalks.  Where  there  Is  no  express 
power  granted  to  a  city  to  license  or  regulate  the  business  of 
constructing  artificial  stone,  asphalt  or  other  composite  walks,  it 
cannot  be  implied  from  the  grant  of  authority  to  construct  and 
repair  walks  of  such  material  and  in  such  manner  as  the  mayor 
and  council  may  deem  necessary. 

2. :   Ordinances:   Validity.     The  provisions  of  an  ordinance  to 

license  and  regulate  the  business  of  constructing  artificial  stone, 
asphalt  and  other  composite  walks  examined,  and  found  un- 
reasonable and  void. 

Appeal  from  the  district  court  for  Douglas  couiitj-: 
Alexander  C.  Titoup,  Judge.    Affirmed. 

H.  E.  Burnam,  I,  J.  Dunn  and  John  A.  Rine,  for  appel- 
lants. 

Nelson  C.  Pratt,  contra. 

Calkins,  C. 

An  ordinance  of  the  city  of  Omaha  made  it  unlawful 
for  any  person  to  construct  artificial  stone,  asphalt  or 
otlier  composite  walks  without  a  license  therefor.  Soi*- 
tion  2  of  this  ordinance,  which  contained  its  material  pro- 
visions, was  as  follows:  "Any  person,  firm  or  corporation 
desiring  to  engage  in  the  construction  of  artificial  stone, 
asphalt  or  other  composite  sidewalks  in  the  city,  shall  b( 
required  to  apply  for  a  license  to  the  mayor  and  city 
council;  such  license  to  expire  on  December  31st  of  each 
year.  The  condition  of  the  issuance  of  such  license  to  be 
the  payment  of  ten  dollars  to  the  city  treasurer  and  thr 
filing  with  the  city  clerk  of  a  surety  bond  to  the  city  r>f 
Omaha,  in  the  sum  of  $2,000,  to  be  tipproved  by  the  mayor 
and  city  council,  guaranteeing  the  construction  of  all  sui'ii 
walks  in  conformity  with  approved  specifications  of  th?* 
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city,  and  their  maintenance  for  Ave  years  in  continuous 
good  condition;  said  bond  shall  also  indemnify  the  city 
against  all  damages  arising  by  virtue  of  neglect  to  comply 
with  the  provisions  of  ordinances  and  to  take  and  provide 
for  necessary  precautions  against  damages  by  virtue  of 
such  construction.  AH  such  walks  to  be  constructed 
under  permits  and  in  full  accordance  with  provisions  of 
ordinances."  The  plaintiff,  who  had  not  complied  with 
the  provisions  of  this  ordinance,  was  employed  by  the 
owner  of  a  lot  in  said  city  to  lay  a  cement  sidewalk  in 
front  of  such  lot ;  and,  while  engaged  in  the  construction 
of  the  same  according  to  the  specifications  of  the  city  for 
the  laying  of  walks  of  that  character,  he  was  arrested 
under  a  complaint  charging  him  with  engaging  in  the  busi- 
ness of  laying  cement  sidewalks  without  a  license,  in  vio- 
lation of  the  ordinance  in  question.  The  plaintiff  brought 
this  action  to  restrain  the  city,  its  officers  and  agents,  from 
attempting  to  enforce  said  ordinance  against  him,  on  the 
ground  that  the  ordinance  was  unreasonable  and  void,  and 
unauthorized  by  the  charter  of  the  city.  The  defendants 
demurred  to  the  petition,  which  demurrer  was  overruled, 
and,  th^  defendants  not  desiring  to  answer,  a  judgment  for 
the  plaintiff  was  rendered,  from  which  the  defendants 
bring  this  appeal. 

The  power  to  pass  a  city  ordinance  must  be  vested  in 
the  governing  body  by  the  legislature  in  express  terms,  or 
be  necessarily  or  fairly  implied  in  and  incident  to  the 
powers  expressly  granted,  and  must  be  essential  to  the 
declared  purpose  of  the  corporation;  not  simply  conven- 
ient, but  indispensable.  1  Dillon,  Municipal  Corporations 
(4th  ed.),  sec.  89;  Anderson  v.  City  of  Wellington,  40  Kan. 
173.  Powers  encroaching  upon  the  rights  of  the  public  or 
of  individuals  must  be  plainly  and  literally  conferred  by 
the  charter.  Breninger  v.  Belvidere,  44  N.  J.  Law,  350. 
The  power  to  license  must  be  plainly  conferred,  or  it  will 
not  be  held  to  exist.  1  Dillon,  Municipal  Corporations 
(4th  ed.),  sec.  361;  Dunham  v.  Trustees  of  Rochester,  5 
Cow.    (N.  Y.)   462;  Commonwealth  v.  8t odder,  2  Cush. 
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(Mass.)  562;  Mays  v.  City  of.Cinriunati,  1  Ohio  St.  208; 
City  of  St,  Paul  r.  Traegar,  25  .Minn.  248. 

It  is  conceded  that  no  express  power  is  given  to  lieenst* 
and  regulate  the  vocation  mentioned  in  the  ordinance;  but 
it  is  argued  that  the  power  is  necessarily  iniplicni  from  tho 
right  of  the  city  to  d(^<ignate  the  material  and  manner  of 
construction  of  the  walks  to  he  laid  in  its  streets.  In 
considering  this  question,  it  should  be  borne  in  mind  that 
the  legislature  in  imposing  upon  the  lot  owner  the  burden 
of  mainttiining  walks  in  front  of  his  premises  reserved  to 
him  the  privilege  of  himself  constructing  the  same.  Sec- 
tion 121  of  the  charter  of  the  city  of  Omaha  (Comp.  St 
1905,  ch.  12(7)  provides:  "Before  any  sidewalk  shall  be 
constructed  or  repaired  by  the  city  the  owner  or  owners 
of  the  lots  or  lands  to  be  assessed  shall  be  a:iven  notice  to 
(!onstruct  or  repair  such  sidewalk  and  shall  have  20  day.s 
after  the  giving  of  such  notic(»  within  which  to  construct 
or  repair  the  same."  And  that  'Mn  case  the  owner  or 
owners  shall  fail  to  construct  or  repair  such  sidewalk  as 
directed  the  city  may  construct  or  repair  said  walk  and 
assess  the  cost  thereof  upon  the  abutting  property."  It 
appears  that,  so  far  as  the  owner  was  concerned,  he  was 
acting  within  the  ri.5»ht  given  by  law  to  construct  the  walk 
in  front  of  his  premises,  and  the  only  question  involved 
is  the  right  of  the  city  to  compel  the  plaintiff  to  comply 
witli  the  requirements  of  the  ordinance  as  a  condition  of 
following  his  vocation.  We  think  the  restrictions  impo.sed 
by  tlie  ordinance  are  not  only  unreasonably  oppressive, 
but  unn(H•(^ssary  to  the  ex(n"cise  of  the  power  to  designate 
the  material  and  manner  of  construction  of  such  walks. 
Its  provisions  must  prove  onerous  to  the  individual  of 
slender  means  engaged  in  tlie  vocation  sought  to  be  regu- 
latcKl.  He  is  rf^piired  to  pay  a  fee  of  $10  for  each  year 
or  fraction  of  a  year,  a  not  inconsiderable  tax  upon  a  small 
business.  In  addition  to  this,  he  is  required  to  give  annu- 
ally a  bond,  upon  which  his  snrc^tic^s  will  be  liable  for  a 
period  of  five  years,  so  that  if  he  (continues  in  business  for 
that  period  of  time  he  will  be  compelled  to  furnish  five 
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distinct  bonds,  representing  an  aggregate  liability  of 
110,000,  which  is  obviously  impracticable,  unless  the  ap- 
plicant be  of  substantial  means  and  established  credit 
While  not  creating  a  monopoly,  the  ordinance  is  monopo- 
listic in  its  tendency,  and  would  incline  to  lessen  compe- 
tition; and,  for  this  reason,  it  should  not  be  sustained, 
unless  vitally  necessary  to  the  exercise  by  the  city  of  the 
power  to  designate  the  material  and  manner  of  construc- 
tion of  its  walks.  No  adequate  reason  why  it  is  essential 
to  the  exercise  of  this  power  is  pointed  out  in  the  argu- 
ment of  the  defendant,  and  we  have  been  unable  to  con- 
ceive one.  The  power  of  the  city  to  prescribe  the  material 
and  manner  of  construction  of  its  walks  may  be  enforced 
by  its  refusal  to  accept  any  walk  not  constructed  accord- 
ing to  its  requirements.  It  Avas  argued  on  the  hearing 
that,  if  a  walk  were  constructed  bv  an  unlicensed  con- 
tractor,  there  might  exist  some  latent  defect  which  would 
cause  its  disintegration.  Since  the  lot  owner  must  re- 
build and  repair,  this  would  be  his  loss,  and  not  that  of 
the  city;  and  the  power  of  the  city  cannot  be  sustained 
on  the  theory  that  it  is  necessary  to  protect  the  lot  owner 
from  the  consequences  of  employing  a  dishonest  or  incom- 
petent contractor.  He  has  the  stimulus  of  his  own  per- 
sonal intei^est.  He  knows  that  he  must  rebuild  or  repair 
at  his  own  cost  if  he  allows  inferior  work  to  be  done.  This 
incentive  always  has  been,  and  probably  always  will  be, 
more  effectual  than  the  sense  of  duty  as  ordinarily  devel- 
oped in  public  ofl8cials.  There  is  no  alchemy  in  license 
fees  and  bonds  to  make  a  workman  honest.  Reliable  work 
can  only  be  secured  by  unremitting  vigilance,  and  this 
vigilance  will  only  be  practiced  by  the  individual  whose 
financial  interest  is  direct. 

2.  It  was  suggested  that  the  power  to  enact  this  ordi- 
nance might  be  implied  from  the  general  welfare  clause  of 
the  charter,  or  from  the  general  power  of  supervision  over 
streets.  We  are  cited  to  no  case  which  sustains  the  exercise 
of  the  power  assumed,  and  in  our  own  examination  of  the 
37 
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authorities  we  have  discovered  no  instance  in  which  there 
has  been  an  attempt  to  license  or  regulate  the  vocation 
in  question.  It  was  not  contended  in  defendants'  brief, 
nor  upon  the  argument,  that  the  ordinance  was  intended 
to  require  indemnity  to  the  city  against  the  liability  it 
might  incur  for  injuries  to  individuals  caused  by  the  neg- 
ligence of  the  builder  of  such  walks  in  the  work  of  con- 
struction^ and  we  do  not  determine  the  question  whether 
the  city  has,  under  its  general  grant  of  power,  authority 
to  enact  an  ordinance  requiring  the  owner  of  a  lot,  or  a 
contractor  engaged  in  constructing  walks  for  owners,  to 
give  a  reasonable  indemnity  against  such  injuries  as  a 
condition  of  the  exercise  of  the  privilege  resented  to  the 
owner  by  section  121,  supra.  It  is  not  suggested  that  the 
construction  of  walks  of  artificial  stone,  asphalt  or  other 
composite  material  is  attended  by  any  danger  to  indi- 
viduals that  does  not  exist  in  the  work  of  constructing 
walks  of  other  material;  and  it  is  apparent  that  an  ordi- 
nance to  require  indemnity  against  such  risks  should  not 
be  confined,  as  is  the  one  under  consideration,  to  pei-sons 
engaged  in  the  construction  of  artificial  stone,  asphalt  or 
other  composite  walks. 

The  ordinance  as  it  stands  is  without  authority,  unrea- 
sonable and  void;  and  we  recommend  that  the  judgment 
of  the  district  court  be  afiirmed. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion^  the  judgment  of  the  district  court  is 


Affirmed. 
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Jules  A.  Blondel,  appellee,  v.  Marie  B.  Bolander  et 

AL.,  APPEIiLANTS. 

Piled  January  8,  1908.     No.  15,023. 

1.  Specific  Performance:  Fraud  of  Plaintiff.  Where  it  appears  that 
a  plaintiff,  who  brings  a  suit  in  equity  to  enforce  a  specific  per- 
formance of  a  contract,  has  obtained  such  contract  by  sharp  and 
unscrupulous  practices,  by  overreaching,  by  concealment  of  im- 
portant facts,  even  though  not  actually  fraudulent,  by  trlnlcery, 
or  by  any  other  unconscionable  means,  he  will  be  denied  affirma- 
tive relief. 

2. :    .     Where  a  plaintiff,  who,  after  having  entered  Into 

a  valid  contract,  has  by  means  of  sharp,  unconscionable  and 
fraudulent  practices,  and  by  a  threat  to  repudiate  the  contract  at 
a  critical  period  during  its  execution,  secured  a  change  thereof 
greatly  to  his  own  advantage,  brings  a  suit  in  equity  for  a 
specific  performance  of  the  contract  as  changed,  he  may  not,  after 
the  court  has  determined  the  contract  as  so  changed  invalid  for 
such  misconduct,  still  prosecute  such  suit  for  the  specific  perform- 
ance of  the  contract  as  originally  made. 

3. :    Gross-Petition:    Accounting.    Where,  in  a  suit  to  enforce 

a  contract  by  a  plaintiff  who  has  obtained  the  same  by  means  of 
sharp,  unconscionable  and  fraudulent  practices,  the  defendants 
claim  as  affirmative  relief  an  accounting  for  rents  received  by  the 
plaintiff,  the  maxim  ."he  who  seeks  equity  must  do  equity"  may 
be  applied,  and  there  may  be  deducted  from  the  amount  otherwise 
due  the  defendants  for  such  rents  the  amount  of  money  expended 
by  the  plaintiff  in  their  behalf  and  the  reasonable  value  of  his 
services  performed  for  their  benefit. 

4.  Appeal:    Evwence:    Review.     In  a  case  tried  to  a  court  without  a 

jury,  the  admission  of  improper  evidence  is  not  in  itself  ground 
for  reversal;  and,  where  this  court  finds  St  unnecessary  to  con- 
sider the  evidence  to  which  objection  is  made,  it  will  not  review 
the  question  raised  by  the  objection  to  such  evidence. 

5.  :  :  .  In  order  to  predicate  error  upon  the  re- 
jection of  testimony,  the  party  complaining  of  its  exclusion  must 
have  made  an  offer  of  what  he  expected  to  prove,  which  would 
indicate  to  the  trial  court  the  relevancy  of  the  testimony,  and, 
in  the  absence  of  such  offer,  the  action  of  the  court  in  rejecting 
the  testimony  will  not  be  reviewed. 

6.  Pleading:   Amendment.    It  is  the  duty  of  a  trial  court  to  permit  an 
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amendment  to  a  pleading  after  the  close  of  the  testimony,  when 
such  amendment  is  in  furtherance  of  justice  and  conforms  to  tlie 
proof,  and  the  adverse  party  is  not  prejudiced  by  the  delay  In 
making  the  same. 

Appeal  from  the  district  court  for  Dakota  county:  Guy 
T.  GuAVES,  Judge.    Reversed  with  directions. 

WilUam  P.  War)nr  aud  Milchrist  &  Scott,  for  appel- 
lants. 

Edwin  J.  Stason  and  J?.  E.  Erans^  contra. 

Calkins,  C. 

John  B.  Art^aux  died  at  Sioux  City,  Iowa,  in  the  month 
of  November,  1894,  intestate,  and  possessed  of  consider- 
able personal  estate  in  Iowa,  as  w('ll  as  two  tracts  of  land 
situate  in  Dakota  county,  in  this  state,  one  of  160  acres, 
near  Homer,  and  the  other  of  240  acres,  near  Jackson, 
sometimes  called  the  "St.  John  land."  The  next  of  kin 
and  heirs  at  law  of  Arteaux  were  his  nephews  Benoit 
Grezaud,  Leon  Grezaud,  and  Josef  Beaiivirronois,  and  his 
niece  Francoise  Jeandet,  nee  Beauvirronois,  all  residing  in 
the  republic  of  France,  and  being  of  lawful  age.  The 
plaintiff,  born  in  Switzerland,  and  familiar  with  the 
French  language,  resided  in  Sioux  City.  He  was  employed 
as  an  amanuensis  by  one  Argo  to  write  the  heirs  of  Arteaux 
concerning  their  inheritance;  and  thereupon  opened  a  cor- 
I'espondence  with  them  on  his  own  account,  tendering 
them  his  services,  and  inviting  them  to  his  home,  should 
tliev  visit  America.  Benoit  and  Leon  Grezaud  thereafter 
came  to  this  country,  arriving  in  Sioux  City  in  January, 
1895.  They  went  to  the  plaintiff's  home,  where  they  re- 
mained as  his  guests  for  several  weeks,  during  which  time 
the  plaintiff  and  one  Richardson  were  appointed  adminis- 
trators of  Arteaux's  estate  in  Iowa,  and  William  P.  Warner 
of  Dakota  City  was  appointed  ancillary  administrator  of 
the  estate  in  Nebraska.  Shortly  after  the  death  of 
Arteaux,  one  Severson  of  Dakota  county  placed  on  record 
an  instrument  purporting  to  be  a  quitclaim  deed  for  the 
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240-aere  tract,  executed  by  the  deceased  during  his  life- 
time to  Severson.  This  deed  was  believed  to  be  a  forgery, 
and  on  the  17th  day  of  January,  1895,  Benoit  and  Leon 
Grezaud,  on  behalf  of  themselves  and  the  other  heirs, 
entered  into  a  written  agreement  in  the  French  languag<^ 
with  the  plaintiff,  the  material  part  of  which  appears  from 
the  translation  in  the  record  to  be  as  follows;  "Benoit  and 
Leon  Grezaud  grant  to  J.  A.  Blondel  the  management  and 
administration  of  the  lands  located  in  the  state  of  Ne- 
braska, under  the  following  conditions:  J.  A.  Blondel  shall 
receive  during  two  years,  that  is  to  say,  until  January  1, 
1897,  the  income  from  these  lands.  He  shall  have  to  stand 
all  taxes  and  keeping  in  repair  which  may  be  required  by 
the  farmer,  and  he  pledges  himself  to  make  no  ncAv  im- 
provements without  being  authorized  to  that  effect  by  th(/ 
heirs.  He  pledges  himself  to  sell  it  at  a  minimum  pric(^ 
of  f20  an  acre,  and  the  one  of  240  acres  at  an  undeter- 
mined price.  In  any  case,  it  is  agreed  upon  that  they  will 
be  sold  at  the  highest  possible  prices,  and  that  a  sale  can- 
not be  granted  without  the  written  autliorization  of  th<» 
brothers  and  sisters  of  Grezaud  and  Beauvirronois,  what- 
ever may  be  the  prices  which  shall  be  offered.  In  the  case* 
where  in  the  appointed  time  the  lands  cannot  be  sold,  th(» 
present  agreement  shall  become  void  and  without  effect, 
and  the  heirs  of  John  Baptiste  Arteaux  would  take  back 
the  possession  of  tliem  and  w^ould  dispose  of  them  as 
would  seem  fit  to  them.  As  for  the  land  of  240  acres,  con- 
cerning which  a  question  of  ownership  is  raised,  it  is 
agreed  upon  that  J.  A.  Blondel  wall  take  to  his  charge  all 
of  the  expenses  of  cT)urt  proceedings  and  of  justice  which 
can  be  occasioned  in  order  to  claim  back  the  ownership  of 
it  and  free  it  from  all  liabilities;  J.  A.  Blemdel  would  b(; 
entitled  to  half  part  of  the  price  of  the  sale  of  this  land, 
and,  in  case  of  failure,  the  heirs  of  J.  B.  Arteaux  shall 
.  have  positively  nothing  to  pay.  If  J.  A.  Blondel  has  not 
done  what  is  necessary  in  order  to  reclaim  tluit  ownershi]) 
in  the  delay  of  two  years,  the  heirs  keep  all  tlu^r  riirlits 
of  this  land,  and  reserve  to  themselves  to  make  lh(^  best 
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of  them,  when  they  wish  and  when  they  please.  It  is 
agreed  upon  in  case  of  sale  it  w^ill  take  place  for  cash ;  that 
the  funds  shall  be  deposited  in  a  permanent  bank  of  Sioux- 
City;  that  the  heirs  shall  be  notified  by  this  bank  of  the 
depositing  of  these  funds  before  they  send  the  titles  signed 
by  them,  in  order  to  definitely  close  the  sale.  In  the  case 
where  Mr.  Warner  should  have  as  administrator  the  in- 
come of  said  lands,  the  said  J.  A.  Blondel  pledges  himself 
to  forsake  the  incomes  of  these  lands  during  the  time  of 
the  administration  of  Mr.  Warner." 

About  the  1st  of  February,  1905,  the  brothers  Grezaud 
returned  to  France,  taking  with  them  a  formal  power  of  at- 
torney to  the  plaintiflF,  to  be  executed  by  all  the  heirs.  This 
instrument,  witli  some  alterations,  was  afterwards  exe- 
cuted by  the  heirs;  but,  it  being  conceded  that  its  only 
office  Avas  to  affirm  and  ratify  the  contract  of  January  17, 
it  need  not  be  further  considered.  Immediately  after  the 
departure  of  the  brothers  Grezaud  for  France,  the  plain- 
tiff retained  ^lessrs.  Lohr,  Gardiner  &  Lohr,  attorneys,  to 
prosecute  the  suit  against  Severson  and  his  grant(»es  to 
(juiet  the  title  to  the  240-acre  tract;  and  later,  and  on 
about  the  27th  day  of  February,  1895,  entered  into  a 
formal  agreement  with  said  firm  to  institute  such  suit  in 
the  circuit  court  of  the  United  States  for  the  district  of 
Nebraska.  They  were  to  receive  as  compensation  for  their 
services,  contingent  upon  the  successful  termination  of  the 
suit,  an  undivided  one-sixth  interest  in  the  land,  the  plain- 
tiff to  advance  and  pay  court  costs,  officers'  and  witnesses' 
fees,  including  the  traveling  and  incidental  expenses  in- 
curred by  the  said  attorneys  in  prosecuting  said  cause.  In 
the  event  of  an  appeal  to  the  circuit  court. of  appeals,  the 
attorneys  were  to  receive  an  undivided  one-fifth  interest; 
and,  if  the  case  were  further  carried  to  the  supreme  court 
of  the  United  States,  an  undivided  one-fourth  interest  in 
the  land. 

It  seems  that  the  plaintiff  undertook  to  keep  the  Arteaux 
lieirs  advised  of  the  progress  of  their  affairs,  and  fre- 
cpicntly  wrote  them  after  the  return  of  Benoit  and  Leon 


Vol.80]  JANUARY  TERM,  1908.  535 


BloiidPl  V.  Rolander. 


Grezaud  to  France.  In  the  letters  purporting  to  be  writ- 
ten for  that  purpose  the  plaintiff  represented  the  dangers 
and  difficulties  of  the  case  as  continuously  increasing, 
until  it  finally  became  almost  hopeless.  In  a  letter  writ- 
ten November  19,  1895,  he  threatened  to  abandon  his 
undertaking,  unless  the  heirs  would  relinquish  to  him  all 
the  rights  they  had  in  the  240-acre  tract.  To  this  Benoit 
Grezaud  replied^  consenting  to  execute  a  qXiitclaim  deed 
to  the  proi)erty,  abandoning  the  land  to  the  i)laintiff.  The 
plaintiff  forwarded  to  him  a  quitclaim  deed  for  execution ; 
but  before  the  same  was  executed  Leop  Grezaud  died ;  and 
shortly  after  his  death,  in  the  latter  part  of  1897  or  early  in 
1898,  Benoit  died.  The  death  of  the  two  brothers  and 
other  circumstances  delayed  the  signing  of  the  quitclaim 
deed,  and,  the  heirs  becoming  dissatisfied,  it  was  never 
executed.  The  Severson  case  was  tried  in  1897,  and  a  de- 
cree rendered  in  June  of  that  year  in  favor  of  the  Arteaux 
heirs,  from  which  decree  no  appeal  was  taken. 

In  1896  John  J.  Tracy  and  another  set  up  a  claim  to 
the  land  in  controversy,  claiming  to  have  the  title  by 
patent,  and  instituted  a  suit  in  the  district  court  for 
Dakota  county  against  the  Arteaux  heirs,  making  Sever- 
son and  his  grantees  parties.  The  plaintiff,  through  his 
attorneys  Messrs.  Lohr,  Gardiner  &  Lohr,  defended  this 
suit  in  the  name  of  the  heirs,  was  defeated  in  the  lower 
court,  appealed  to  the  supreme  court,  and  secured  a  judg- 
ment of  reversal.  During  the  year  1899  the  Arteaux  heirs 
sent  Mr.  Arthur  Valois,  an  attorney  having  offices  in 
Paris  and  New  York,  to  investigate  the  affairs  of  the 
estate.  Mr.  Valois  employed  Mr.  Milchrist,  one  of  the 
attorneys  for  the  defendants  in  this  case,  to  look  after  the 
interests  of  the  heirs  and  take  charge  of  their  property. 
Meanwhile  it  appears  that  Lohr,  Gardiner  &  Lohr  had 
brought  an  action  to  recover  their  compensation,  and  the 
surviving  heirs  settled  with  them,  paying  them  |1,300 
attorneys*  fees,  and  paying  Mr.  Warner  f  100.  They  also 
settled  the  Tracy  suit,  paying  them  the  sum  of  f  500  for  the 
release  of  their  claims. 
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After  this  the  plaintiff  brought  this  suit  to  enforce  the 
specific  performance  of  the  agreement  in  the  letter  of  5fr. 
Renoit  Grezaiid  of  December  25,  1895,  in  which  he  con- 
Kented  to  abandon  to  the  plaintiff  all  the  Interest  of  the 
heirs  in  the  24()-acre  tract.    The  defendants  claim  that  the 
contract  in  question  was  not  ratified  by  the  other  heirs, 
was  without  consideration,  and  was  obtained  by  fraud, 
deceit  and  concealment;  that  the  plaintiff  was  not  entitled 
to  recover  on  the  original  contract  of  January  17,  1895, 
because  he  had  not  carried  out  the  same;  and  that  he  had 
received  a  large  amount  of  rents  over  and  above  that 
contemplated  by  the  agreement,  for  wiiich  he  should  ac- 
count.   The  district  court  fcmnd  that  the  contract  of  Janu- 
ary 17  had  not  been  changed,  and  that,  by  reason  of  the 
manner  in  which  the  parties  had  treated  the  same,  time 
was  not  of  its  essence,  and  that  it  remained  in  full  force 
and  effect;  that  the  subsequc^nt  correspondence  on  the  part 
of  the  plaintiff  was  deceitful  and  fraudulent,  and  that  the 
subsequent  contract  was  without  consideration.    The  court 
held  that  the  defendants  were  subrogated  to  a  one-sixth 
interest  in  the  land  by  reason  of  the  payments  to  Lohr, 
Gardiner  &  Lohr ;  and  that  the  plaintiff  was  entitled  to  an 
undivided  two-sixths  interest  under  the  contract  of  Janu- 
ary 17,  incumbered,  however,  by  the  amount  of  money 
which  the  defendants  had  paid  to  Mr.  Warner  and  the 
Tracys.     In  respect  to  the  rents,  the  district  court  found 
the  evidence  insufficient  to  enable  it  to  adjust  the  same, 
and  taxed  the  costs  equally  to  the  plaintiff  and  defendants. 
From  this  judgment  the  defendants  appeal,  alleging  error 
in  the  court's  awarding  the  plaintiff  any  portion  of  the 
land,  and  in  its  refusal  to  charge  the  plaintiff  with  rents 
collected.    The  plaintiff  files  a  cross-appeal,  complaining 
of  the  finding  of  the  court  that  the  contract  for  the  whole 
of  the  240-acre  tract  was  obtained  by  fraud  and  misrepre- 
sentiition,  and  was  without  consideration;  and  from  so 
much  of  the  decree  as  charges  the  plaintiff  with  the  amount 
paid  to  settle  the  Tracy  litigation. 

1.  It  is  contended  by  the  defendants  that  the  promise 
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contained  in  the  letter  of  B(*u()it  Grezaud  of  December  25, 
18{)5,  in  which  he  accechnl  to  the  demand  of  the  plaintiff 
that  the  heirs  should  abandon  all  their  interest  in  the 
240-aere  tract,  was  without  le<^al  consideration,  and  pro- 
cured by  fraud,  deceit  and  in  the  exercise  of  bad  faith  on 
the  part  of  the  plaintitf.  It  is  one  of  the  maxims  of  equity 
that  he  who  comes  into  equity  must  come  with  clean  hands. 
This  maxim  is  much  more  efticient  and  restrictive  in  its 
operation  than  the  maxim,  he  who  seeks  equity  must  do 
equity.  It  assumes  that  the  suitor  asking  the  aid  of  a 
court  of  equity  has  himself  been  guilty  of  conduct  in  viola- 
tion of  the  fundamental  conceptions  of  eijuity  jurispru- 
dence, and  therefore  refuses  him  all  recognition  and  relief 
with  reference  to  the  subject  matter  in  question.  "It  says 
that  whenever  a  party,  who,  as  actor,  seeks  to  set  th(» 
judicial  machinery  in  motion  and  obtain  some  remedy,  has 
violated  conscience,  or  good  faith,  or  other  equitable  prin- 
ciple, in  his  prior  conduct,  then  the  doors  of  the  court  will 
be  shut  against  him  in  lhn\ne;  the  court  will  refuse  to 
interfere  on  his  behalf,  to  acknowledge  his  right,  or  to 
award  him  any  remedy."  1  Pomeroy,  Eciuity  Jurispru- 
dence (3d  ed.),  sec.  397.  This  maxini  is  most  frequently 
applie<l  in  suits  lik(*  tliis,  for  a  specific  performance  of 
contracts.  A  contract  nmy  be  perfectly  valid  and  binding 
at  law;  it  may  be  of  a  chiss  which  brings  it  within  the 
Equitable  juris<liction,  because  the  legal  rem(*dy  is  inad(»- 
quatc*;  but,  if  tlie  plaintiff's  conduct  in  obtaining  it,  or  in 
acting  under  it,  has  been  unconscientious,  inequitable,  or 
charcicterized  by  bad  faith,  relief  should  be  denied  him. 
Leioxs  v.  Holdrege,  56  Neb.  379.  "By  virtue  of  this  princi- 
ple, a  specific  performance  should  always  be  refused  when 
the  plaintiff  has  obtained  the  agreement  by  sharp  and  un- 
scrupulous practices,  by  overr(»aching,  by  concealment  of 
important  facts,  even  though  not  actually  fraudulent,  by 
trickery,  or  by  any  other  means  which  are  unconscien- 
tious." 1  Pomeroy,  Equity  Jurisprudence  (3d  ed.),  sec. 
400.  See  Leivis  i\  TJoldrcge,  supra.  We  cannot  escape  the 
conviction  that  the  plaintift'^s  conduct  in  obtaining  this 
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promise  has  been  unconscientious,  inequitable,  and  charac- 
terized by  bad  faith ;  that  the  agreement  of  December  25 
was  procured  by  sharp  and  unscrupulous  practice,  by  ovei^- 
reaching,  by  concealment  of  important  fa€ts,  and  by  taking 
undue  advantage  of  his  position. 

The  transaction  between  the  parties  must  be  considered 
in  respect  to  their  situation;  that  the  defendants  were 
citizens  and  residents  of  a  foreign  country,  ignorant 
of  our  laws,  language,  manners  and  customs;  that  they 
had  reposed  confidence  and  trust  in  the  plaintiff,  and  de- 
pended upon  him  to  truly  advise  them  of  the  condition  of 
their  affairs  in  this  country;  that  he  was  their  agent  and 
owned  to  them  a  duty  wjhich  is  incumbent  upon  a  person 
in  a  fiduciary  relation.  We  do  not  lose  sight  of  the  conten- 
tion by  the  plaintiff  that  he  was  not  the  agent  of  the 
defendants.  Whether  the  contract  of  January  17,  1895, 
created  that  relation  it  is  not  necessary  to  determine.  In 
the  contract  with  his  attorneys  he  assumed  that  such  a 
relation  existed,  and  he  cannot,  after  such  assumption, 
deny  it  to  his  rwn  advantage.  The  plaintiff's  letters  of 
February  14,  Apr?l  15,  and  June  18, 1895,  indicate  that  he 
either  was  discouraged  with  the  obstacles  encountered  in 
the  litigation  and  had  lost  all  confidence  in  the  integrity  of 
the  courts  and  juries  of  Nebraska,  or  that  he  pretended 
such  disco\iragement  and  loss  of  confidence,  and  was  at- 
tempting to  deceive  the  defendants  into  the  belief  that  they 
could  have  little  hope  of  securing  justice  in  this  country. 
On  September  5,  1895,  the  plaintiff  wrote  to  Mr.  Benoit 
Grezaud  a  letter,  which  appears  from  the  translation  in 
the  record  to  be  as  follows :  "Sioux  City,  Sept.  5, 1895.  Mr. 
Henoit  Grezaud :  The  suit  concerning  the  land  of  Jackson 
against  Severson  goes  fonvard  smoothly,  and,  although  I 
liave  spent  already  about  |400  in  the  suit,  I  think  this  will 
be  my  loss.  I  can  assure  you  of  one  thing,  and  that  is  that, 
if  I  had  known  all  I  now  know,  I  should  never  have  entered 
into  this  suit,  for,  even  if  we  succeed  in  reclaiming  the 
land,  that  will  cost  me  as  much  as  it  is  worth.  Tour 
uncle's  title  to  this  land  is  not  good,  for  there  are  several 
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mistakes,  and  Severson,  who  liad  seen  it^  knew  that.     It 
is  also  the  reason  why  these  people  of  Jackson  used  to  say 
always  that  your  uncle  had  no  good  title,  and  that  this 
land  did  not  belong  to  him.    Your  uncle  had  bought  a  tax 
certificate   for   |13,   and,   as   this   certificate   had   never 
been  refunded  after  three  years,  he  had  received  a  title 
which  we  call  a  ^title  of  tax  sale,'  and  which  in  most  part 
of  the  states  is  as  good  as  any  other.    In  Nebraska,  how- 
ever,, these  titles  are  not  good  for  much,  unless  you  occupy 
the  land  and  cultivate  it,  a  thing  which  your  uncle  has  not 
done,  and,  what  is  more,  the  title  of  your  uncle  has  been 
badly  executed.    If  we  should  win  the  suit  against  Sever- 
son before  having  a  good  title,  we  shall  still  have  one  dozen 
other  lawsuits  on  our  hands  with  other  people  who  claim 
each  of  them  to  be  owners  of  some  acres,  and  to  whom  I 
am  certain  we  shall  liave  to  pay  a  certain  aniount  for  their 
claims.    I  went  and  saw  the  land,  and  I  have  found  that 
on  the  corner  is  located  the  cemetery  of  Jackson,  occupying 
about  ten  acres,  and  on  the  south  side  the  Missouri  has 
eaten  away  a  corner,  measuring  about  20  acres,  which 
leaves  about  200  acres  in  all.    From  80  to  100  acres  are 
bottom  lands  and  of  good  quality,  but  the  remainder  can 
be  used  only  for  pasture,  and  bad  pasture,  for  the  hills 
are  too  high  and  too  steep.    I  do  not  like  to  allow  Severson 
to  have  carte  blanche,  for,  if  I  should  give  up  the  lawsuit 
now,  he  would  prosecute  me  for  malicious  prosecution,  and 
obtain  judgment  against  me.    I  do  not  like  either  to  spend 
much  more  money  with  so  small  a  chance  for  return,  for, 
at  the  best,  my  expenses  will  equal  what  I  shall  receive, 
and  it  will  be  a  long  time  before  we  have  a  good  title 
which  will  allow  us  to  realize.    Would  you  consent  to  take 
the  suit  into  your  hands  and  refund  to  me  what  I  have 
already  spent,  if  you  should  win?    I  even  would  be  pre- 
pared to  give  you  the  profit  of  Avhat  I  have  already  spent 
and  allow  you  to  continue  the  suit,  rather  than  allow  Sever- 
son to  have  carte  blanche.    As  for  me,  however,  it  would 
be  difficult  to  continue  the  action  on  the  conditions  we 
have  made,  for,  at  the  best,  I  will  have  spent  as  much  if 
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not  more  than  my  half  will  be  worth,  and  I  shall  have 
all  of  my  time  lost,  as  w  ell  as  much  anxiety  and  dangerous 
enemies  to  take  cai^  of.  Thus,  if  I  must  take  nine  chances 
out  of  ten,  not  only  to  lose  my  time  and  money,  but  to 
make  dang(»r()us  enemies  (for  Severson  has  already  killed 
two  men,  and  has  also  poisoned  his  brother-in-law  in  order 
to  be  able  to  defraud  his  own  sister),  and,  at  the  best, 
if  we  succxhkI,  to  pay  more  than  the  full  price  for  the  part 
which  will  come  to  me,  I  prefer,  as  I  told  you  above, 
before  incurring  larger  expenses,  to  leave  the  whole  matter 
with  you  now,  giving  you  the  benefit  of  what  I  have  done 
up  to  today.  \Mien  you  were  here,  I  had  not  seen  the 
land,  which  I  thought  to  be  good,  nor  the  title,  which  I 
thought  to  have  been  executed  as  it  should  have  been.  I 
was  positive  that  Severson  was  a  forger  of  the  worst  kind, 
a  dangerous  man,  who  should  have  been  hung  long  ago, 
and  I  am  still  more  positive  now.  That  is  why,  thinking 
I  would  save  you  a  loss  of  money,  I  offered  to  take  the 
suit  by  half.  I  thought  then  I  would  be  able  to  find 
lawyers  who  would  take  charge  of  it  cheap,  but  it  has 
been  impossible  for  me  to  arrange  in  that  manner,  ft 
every  lawyer  was  expecting  to  make  big  fees  out  of  th< 
estate,  and  tlu^n  I  have  begun  by  paying  everything  myself. 
Now  I  have  spent  about  $400,  and  have  done  but  very 
little,  for  the  court  of  the  United  States  proceeds  slowly 
in  these  lawsuits,  which  are  numerous,  and  I  see  almost 
no  possibility  of  recovering,  or,  even  if  we  should  win  our 
suit,  my  expenses  will  be  higher  than  my  profits  and  all  of 
my  time  and  work  will  be  for  nothing.  As  my  means  do 
not  allow  me  to  work  for  justice's  sake,  I  prefer  to  give 
up  the  affair  now  before  incurring  higher  expensc*s,  and, 
if  you  want  to  go  forward  with  the  suit,  rather  than  see 
that  scoundrel  Severson  keep  the  land  unmolested,  I  will 
give  you  the  profit  of  what  I  have  done  already,  and,  if 
you  should  win  the  suit,  you  will  refund,  and,  if  you  lose, 
it  will  be  my  loss,  and  I  will  be  the  wiser  another  time.  It 
will  cost  still,  at  least,  from  .f500  to  fSOO  before  it  is 
finislied.    This,  as  you  see,  with  what  I  have  already  spent. 
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will  amount  to  more  than  $1,000.    We  are  obliged  to  buy 
our  evidence,  without  which  we  could  do  nothing.     For 
instance,  a  notary  who  has  made  the  deed  of  your,  uncle 
to  Severson  will  give  us  his  testimony  if  we  pay  him  $300, 
but,  if  not,  he  will  give  it  in  favor  of  Severson,  and  we  will 
be  h)st,  for  he  can  say  that  he  has  never  made  that  deed ; 
as  also  he  can  tell  that  everything  was  in  good  order.    The 
lawsuit  is  in  Omaha,  and  we  will  be  obliged  to  have  all  of 
our  witnesses  o^^er  there  for  a  few  days;  to  pay  their 
transportation  and  return;  to  keep  them  in  a  hotel,  and 
also  to  pay  them  $3.50  a  day  for  their  time.    As  we  have 
a  score  of  witnesses  that  is  going  to  cost  dearly.     Thus 
you  see,  dear  Mr.  Grezaud,  the  reason  which  prompts  me 
to  give  up  continuing  the  suit.     If  you  take  the  suit  to 
a  good  end,  you  will  have  a  full  interest.    The  expenses,  L 
believe  it  honestly,  will  amount  to  |1,500,  and  the  land 
will  not  sell  for  more  than  |2,000  with  the  title  you  will 
be  able  to  ffive.     In  vour  next  letter  let  me  know  what 
you  are  going  to  do,  for  if  you  go  forward  yourself  it  is 
nercssary  to  take  the  testimony  of  the  notary,  who  is 
waiting  now  in  order  to  know  what  to  do.    You  are  going, 
without  doubt,  to  find  it  strange  that  a  notary  can  be 
bought,  but  Severson  hai5  foreseen  that,  and  lie  used  an 
unscrupulous  notary  for  his  transaction,  and  it  is  the  one 
who  will  pay  best  who  will  get  his  testimony.     Finally, 
enough  on  that  subject,  but  let  me  know  what  you  want 

to  do.'' 

In  this  letter  the  discouragements  Avhich  the  plaintiff 
had  met  in  the  prosecution  of  the  suit  to  quiet  title  were 
grossly  exaggerated.  Some  of  the  statements  of  fact — 
€.  r/.,  the  allegation  that  he  had  at  that  time  spent  $400 — 
are  proved  to  have  been  absolutely  false.  It  was  well 
calculated  to  dishearten  the  d(»f(*ndants  and  make  them 
believe  the  case  much  more  hopeless  than  it  actually  was. 

In  reply  to  this  letter,  Benoit  (Irezaud  on  October  24, 
1895,  wrote  a  letter,  of  which  the  following  translation 
appears  in  the  record :  "Pont  d(»  Vaux,  Oct.  24,  1895.  :My 
dear  ]Mr.  Blondel:  Regarding  the  farm  at  Jackson,  it  is 
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absolutely  impossible  for  ub  to  take  that  affair  on  our  own 
account,  aa  you  propose  to  us.  How  do  you  expect  that 
we,  being  strangers,  not  knowing  the  language  of  your 
country,  might  carry  it  to  good  end,  if  you,  being  there, 
acquainted  with  the  laws  of  the  country,  cannot  carry  it 
through?  We  would  prefer  to  abandon  it  entirely,  rather 
than  runniiig  the  risk  of  a  suit.  It  is  for  that  reason  that 
we  had  offered  to  give  you  one-half  of  the  proceeds  of  that 
sale  of  the  land,  if  you  would  revendicate  the  property  at 
youx  own  costs,  perils,  risks,  refraining  to  undertake  any- 
thing should  you  think  of  not  being  able  to  succeed,  it  Is 
what  you  have  accepted  by  the  contract  we  made  together. 
Inasmuch  as  the  costs  will  be  more  considerable  than  you 
thought,  and  that  even  in  case  of  success  the  half  of  the 
proceeds  of  this  sale  would  not  be  sufficient  to  cover  them, 
we  will,  if  you  think  having  any  chances  to  win,  and  if 
consequently  you  are  willing  to  go  on  with  the  suit,  give 
you  two-thirds,  instead  of  one-half,  but  cannot  do  any 
better.  If  you  have  any  doubts  of  success  Avith  prospective 
expenses  as  large  as  you  say,  perhaps  it  w^ould  be  better 
to  abandon  the  affair  altogether,  rather  than  exposing 
yourself  more.  We  would  deplore  to  see  you  obliged  to 
pay  those  costs  in  pure  loss  and  Avith  much  annoyance. 
We  always  thought  that  for  you  it  would  be  a  source  of 
profits,  and  would  not  that  it  be  otherwise." 

The  plaintiff's  letter  of  Septeml)er  25  had  evidently  pro- 
duced the  effect  which  might  have  been  foreseen,  and 
impressed  the  defendants  wath  the  belief  that  the  difficul- 
ties were  much  greater  than  had  been  anticipated.  The 
plaintiff  was  not,  however,  satisfied  w-ith  their  offer  to 
increase  his  compensation  to  a  two-thirds  interest  in  the 
240-acre  tract.  Their  liberality  only  made  him  more  rapa- 
cious; and  on  the  19th  of  November,  1895,  he  wrote  them 
a  letter,  which  appears  from  the  translation  in  the  record 
to  be  as  follows: 

"Sioux  City,  November  39,  1895.  Monsieur  Benoit 
Grezaud:  I  understand  your  judgment  reganling  the  Sev- 
erson  matter,  and,  although  my  great  desire  is  to  abandon 


I 
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that  affair  now,  to  save  you  much  annoyance  and  a  certain 
loss  of  money,  also  to  act  loyally  with  you,  must  keep  at 
the  task,  and  to  bad  game  show  good  heart,  by  paying 
the  expenses,  growing  right  along,  up  to  the  time  of  an 
answer  from  you  to  this  letter.  The  suit,  as  you  under- 
stand, although  I  am  paying  all  the  expenses,  is  brought 
in  your  name  proper  as  heirs  of  the  land  in  question. 
This  was  the  only  way  to  have  a  standing  in  court,  for 
you  alone  have  the  rights  of  revendication.  No  one  here  • 
knows  that  I  am  paying  the  expenses  out  of  my  own  money, 
and  every  one  wishes  to  make  good  fees.  I  have  three 
law  firms  at  Sioux  City  and  two  at  Omaha  interested  in 
this  suit,  and  up  to  this  time  have  spared  neither  time 
nor  money  to  carry  to  good  end  this  suit,  but  the  circum- 
stances are  diflScult  to  overcome,  for  the  law  favors  Sever- 
son,  and  we  must  furnish  the  proofs.  Your  uncle  is  now 
dead,  and  Severson  has  many  rogues  to  help  him  by  false 
testimonies.  I  would  abandon  the  suit  now,  but  Severson 
would  immediately  begin  a  civil  suit  against  you  for 
malicious  prosecution,  and  it  would  be  easy  for  him  .to 
recover  a  judgment  against  you  for  a  few  thousand  dol- 
lars for  damages  to  his  reputation  and  the  harm  done  him 
by  this  suit.  As  this  suit  would  be  at  Dakota  City  it 
would  be  easy  for  him  to  arrange  a  jury  who  would  be 
favorable  to  him,  and  would  give  a  judgment  for  a  few 
thoi;isand  dollars.  So  you  will  understand  immediately 
why  it  is  impossible  to  quit,  even  with  a  poor  assurance  to 
carry  to  good  end  this  suit,  and  spending  more  money  than 
it  will  bring  if  Ave  win.  My  lawyers  have  notified  me  last 
week  that  your  uncle's  title  to  that  property  is  so  poor 
that,  if  we  Win  this  suit,  the  only  thing  left  for  us  to  do 
to  strengthen  our  title  is  to  take  possession  of  the  place 
and  cultivate  it  for  a  period  of  ten  years  consecutively, 
after  which  time  we  would  have  what  we  call  an  adverse 
possession  title;  that  is,  if  you  stay  on  a  piece  of  land 
having  a  i)oor  title  for  ten  years  and  cultivate  it,  you  are 
recognized  in  law  as  the  legitimate  owner.  Your  uncle 
had  possession  of  it  for  18  years,  but  cultivated  it  in  part 
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only  during  the  last  five  years.     So,  supposing  that  the 
land  comes  back  to  us,  for  the  next  ten  years  it  will  be 
impossible  to  sell  it,  for,  the  title  not  being  good,  no  one 
would  buy  it,  as  cheap  as  it  may  be.     With  Severson  for 
neighbor,  it  will  be  difficult  to  rent  it  advantageously,  for 
the  farmers  are  afraid  of  him  and  do  not  want  to  incur 
his  enmity,  being  afraid  tliat  he  may  set  fire  to  their  home 
or  poison  their  cattle.    Besides  this,  there  will  be  several 
/)ther  suits  With  individuals  claiming  small  pieces  having 
been  bought  while  this  land  was  a  part  of  the  village  of 
St.  John.    So  you  see  that  what  together  we  thought  would 
be  a  matter  of  mutual  profits  will  be,  at  the  best,  a  source 
of  loss,  seeing  that  there  will  be  other  suits  to  begin,  and 
that,  even  if  I  win  the  game,  my  money  will  be  tied  up 
in  that  bad  deal  for  ten  years,  a  tiling  not  very  profitable 
for  a  person  who  has  but  little  of  it.     Then  during  that 
time  one  can  die  many  times,  and  I  would  not  let  as  com- 
plicated an  affair  to  my  wife.     Here  are  then,  everything 
considered,  the  conclusions  to   which   I   come:   Either  I 
continue  the  suit,  to  lose  all,  but  saving  you  from  the 
annoyance  almost  certain  of  a  suit  and  a  judgment  against 
vou  bv  Severson  for  a  good  amount,  or  I'll  abandon  the 
affair  now,  saving  myself  an  expense  of  at  least  fl,000 
with  small  assurance  of  success,  and  leaving  Severson  in 
peaceful  enjoyment  of  the  product  of  his  theft  (which  he 
declares  having  paid  cash  and  good  money),  and  leave 
him  the  privilege  to  begin  a  suit  against  you  as  above 
mentioned.    The  choice  is  yours,  but  only  under  one  con- 
dition will  I  follow  my  first  proposition.     If  you  wish 
me  to  continue,  you  will  make  me  a  contract  by  which 
you  as  heirs  of  John  B.  Arteaux  relinquish  in  my  favor 
all  the  rights  that  you  have  upon  that  piece  of  land  if 
I  carry  to  good  end  the  lawsuit.    Seeing  the  large  amount 
of  money  which  I  must  advance  in  this  matter,  the  long 
period  of  time  which  I  will  have  to  wait  before  realizing, 
and  the  numerous  annovances  which  I  will  have  and  have 
had,  added  to  the  incertitude  of  return  at  all,  it  is  only 
just  to  me  that  I  should  have  such  guaranty,  or  else  that 
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I  should  quit  before  spending  more  money.  My  desire 
is  to  abandon  the  ease,  even  if  you  accept  my  proposition, 
and  I  may  assure  you  that,  were  it  not  for  the  fear  of  bad 
lawsuit  to  you,  it  would  take  me  but  a  couple  of  minutes 
for  a  decision." 

The  mere  reading  of  this  letter,  in  the  light  of  the 
facts  already  stated,  shows  that  it  was  a  gross  exaggera- 
tion of  the  dangers  and  difficulties  of  the  litigation.  It 
was  in  some  parts  a  misstatement  of  the  facts,  as  where  he 
states  that  he  had  employed  three  law  firms  in  Sioux  City 
and  two  in  Omaha,  and  was  endeavoring  to  create  the 
impression  that  he  had  a  lai'ge  liability  for  attorneys' 
fees,  when,  in  fact,  his  attorneys  had  undertaken  the  case 
upon  a  contingent  fee,  and  he  had  no  such  number  en- 
gaged. The  statc^ment  that  he  was  advised  by  his  attor- 
neys that  the  heirs  would  have  to  take  possession  and 
cultivate  the  land  for  ten  years  was  untrue;  and  we 
cannot  believe  the  plaintiff  to  have  been  under  the  appre- 
hension of  danger  from  a  suit  by  Severson  which  he 
represents  in  this  letter.  When  examined  upon  the  stand 
in  reference  to  this  jnnttcT,  he  admitted  that  he  only 
feared  a  suit  from  Severson  in  the  event  that  the  case  was 
dropped  or  abandoned. 

It  was  in  respcmse  to  this  letter  that  Benoit  Grezaud  on 
December  25,  1895,  wrote  the  following :  "Pont  de  Vaux, 
December  25,  1895.  My  dear  Mr.  Blondel:  Regarding 
the  affair,  Severson,  when  we  treated  with  you  for  the 
land  of  St.  Jolin,  we  tlumght  that  it  would  be  for  you  a 
source  of  profit,  and  we  had  thought  to  understand  that 
you  would  easily  end  that  lawsuit  to  reclaim  the  title.  It 
is  for  that  reason  that  we  had  consented  in  case  of  success 
to  give  you  half  of  the  price  of  the  sale  of  that  land.  If 
we  had  been  able  to  suppose  it  was  as  long  and  difficult 
we  would  have  immedately  abandoned  it  to  Severson, 
rather  than  make  you  run  the  chance  of  this  lawsuit  and 
to  expose  ourselves  to  the  annoyance  of  which  you  speak 
to  us.  As  we  do  not  wish  in  any  manner  to  intervene  in 
38 
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this  affair,  we  consent  to  abandon  to  you  the  totality  of 
our  rights  upon  that  land  as  you  ask  it  of  us.  If  you 
think  doing  by  continuing  the  suit,  it  is  your  business, 
for  we  will  not  enter  in  any  cost  whatever,  neither  directly 
nor  indirectly.  If  you  need  an  abandon  (quitclaim  dc*ed) 
in  due  form,  kindly  make  it  and  send  it  to  us  to  sign, 
being  careful  to  stipulate  that  you  take  to  your  own 
charge  all  the  costs  made,  or  to  be  made,  and  all  the  claim 
that  Severgon  could  make.  You  will  inclosiB  also  a  French 
translation." 

This  letter  is  the  foundation  of  the  plaintiff's  claim, 
the  contract  of  which  he  is  asking  a  court  of  equity  to 
require  of  the  defendants  the  spei^ific  performance.  Can 
it  be  said  of  the  plaintiff  that  he  stands  in  conscientious 
relations  toward  the  defendants,  and  that  his  claim  under 
this  contract  is  fair  and  just?  Here  we  find  him,  after 
having  entered  into  a  binding  contract  with  the  defend- 
ants, after  having  taken  possession  of  their  property,  after 
having  involved  them  in  litigation,  deliberately  saying  to 
them :  "Give  to  me  the  entire  subject  matter  of  this  litiga- 
tion, or  I  will  repudiate  my  contract,  I  will  withdraw  from 
and  abandon  your  suit  and  your  interests,  though  the 
consequences  of  my  act  will  inevitably  be  the  entire  loss 
of  the  property  and  a  judgment  against  you  for  damages.'- 
No  contract  so  obtained  can  be  enforced  in  a  suit  of  equity; 
and  the  plaintiff  should  be  denied  the  relief  demanded 
upon  the  evidence  of  his  letter  of  November  19,  1895, 
alone. 

2.  It  is  contended  by  the  plaintiff  that  he  is  entitled 
to  a  one-half  interest  in  the  240-acre  tract  under  the  con- 
tract of  January  17,  1895,  even  if  it  should  be  held  that 
the  contract  of  December  25  was  obtained  by  fraud  or  by 
such  unconscientious  means  as  would  deprive  him  of  a 
right  to  enforce  a  specific  performance  thereof  in  equity 
We  thus  have  presented  the  question  whether  a  plaintiff, 
who,  after  having  entered  into  a  valid  contract,  has  by 
means  of  sharp,  unconscionable  and  fraudulent  practices, 
and  by  a  threat  to  repudiate  the  contract  at  a  critical 
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period  during  its  execution,  secured  a  change  thereof 
greatly  to  his  own  advantage,  and  brings  a  suit  in  equity 
for  the  specific  performance  of  the  contract  as  so  changed, 
may,  after  the  court  has  determined  the  change  invalid, 
still  prosecute  his  suit  for  the  specific  performance  of  the 
contract  as  originally  made.  The  maxim  that  he  who 
comes  into  a  court  of  equity  must  come  with  clean  hands 
means  that  such  court  will  not  enforce,  on  behalf  of  a 
plaintiff  whose  own  conduct  in  connection  with  the  same 
matter  or  transaction  has  been  unconscientious,  or  unjust, 
or  marked  by  want  of  good  faith,  or  who  hajs  violated 
any  of  the  principles  of  equity  and  righteous  dealing 
which  it  is  the  purpose  of  the  jurisdiction  to  sustain,  a 
contract  so  obtained.  1  Pomeroy,  Equity  Jurisprudence 
(3d  ed.),  sec.  398.  It  is  to  be  observed  that  the  conduct 
which  will  deprive  the  plaintiff  of  a  right  to  resort  to  a 
court  of  equity  for  the  relief  to  which  he  would  otherwise 
be  entitled  must  be  in  connection  with  the  same  matter  or 
transaction.  It  is  said  that  the  maxim  considered  as  a 
general  rule  controlling  the  administration  of  equitable 
relief  is  confined  to  misconduct  in  regard  to  or  connected 
with  the  matter  in  litigation,  and  this  is  the  only  limita- 
tion of  which  we  are  aware.  The  misconduct  of  the  plain- 
tiff in  this  case  is  in  connection  with  the  relation  of  the 
parties  under  the  contract  originally  entered  into,  and  it 
therefore  falls  within  the  rule  given  for  the  application 
of  the  maxim.  It  is  also,  we  believe,  within  its  spirit.  A 
court  of  equity  endeavors  to  promote  and  enforce  justice, 
good  faith,  uprightness,  fairness  and  conscientiousness  on 
the  part  of  the  parties  who  occupy  a  defensive  position  in 
judicial  controversies,  and  it  no  less  stringently  demands 
the  same  from  the  litigant  parties  who  come  before  it  as 
parties  or  actors  in  such  controversies.  To  allow  a  party, 
who  fraudulently  secures  the  alteration  of  a  contract  to 
his  own  advantage  and  brings  a  suit  in  equity  to  enforce 
it  as  altered,  to  proceed  upon  the  original  contract  w^hen 
the  fraudulent  character  of  his  alteration  is  discoverefl, 
would  be,  it  seems  to  us,  to  place  a  premium  upon  such 
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conduct,  and  we  are  satisfied  that  it  should  not  be  per- 
mitted. 

3.  The  defendants  in  their  answer  demand  as  affirmative 
relief  an  account  of  the  rents  received  by  the  plaintiff  for 
the  land  in  question,  as  well  as  for  the  160-acre  tract  near 
Homer.  It  appears  that  the  plaintiff  received  rents  of  the 
former  for  the  years  1896  to  1900,  inclusive,  amounting 
to  |1,078,  and  of  the  latter  from  1895  to  1899,  inclusive, 
amounting  to  $1,225,  a  total  of  $2,300,  but  the  plaintiff 
expended  of  the  moneys  so  received  by  him  a  considerable 

amount  for  the  benefit  of  the  defendants  in  carrying  on 
the  litigation,  and  in  payment  of  expenses,  taxes  and  re- 
pairs. To  this  part  of  the  controversy  the  maxim  that  he 
who  seeks  equity  must  do  equity  may  be  applied,  and  we 
are  of  the  opinion  that  the  defendants  should  not  be  given 
this  affirmative  relief,  unless  they  are  willing  as  a  condi- 
tion thereof  to  credit  the  plaintiff  with  the  expenditures 
he  has  made  for  their  benefit.  While  this  willingness  is 
not  expressed  in  the  pleadings,  the  defendants  in  their 
brief  consent  to  the  plaintiff's  being  allowed  for  the  ex- 
penditures he  is  shown  to  have  made,  and  give  a  qualified 
consent  that  he  be  allowed  a  reasonable  sum  for  his  serv- 
ices. There  is  a  sharp  disagreement  between  the  counsel 
for  plaintiff  and  the  defendants  as  to  the  amount  of  money 
received  and  paid  out  by  the  plaintiff,  and  we  have  been 
compelled  to  examine  the  record  upon  this  question.  While 
the  evidence  is  not  as  clear  and  satisfactory  as  could  be 
desired,  we  think  that  a  finding  that  the  amount  paid  by 
the  plaintiff,  added  to  the  value  of  his  services  if  he  were 
to  be  compensated  on  a  quantum  meruit,  would  equal,  but 
not  exceed,  the  amount  collected  by  him  for  rents  would 
be  fairlv  sustained  bv  the  evidence.     We  therefore  con- 

t.<  V 

elude  that,  since  the  amount  of  the  plaintiff's  disburse- 
ments for,  and  the  value  of  his  services  to,  the  defendants 
equal  the  amount  of  rents  collected  by  him,  the  defendants 
are  not  entitled  to  recover  anything  on  that  account. 

4.  The  plaintiff  objected  to  certain  interrogatories  pro- 
pounded to  the  defendants  when  their  depositions  were 
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taken,  on  the  ground  that  they  were  not  proper  under  the 
rule  that  cross-examination  is  limited  to  an  inquiry  into 
the  facts  and  circumstances  connected  with  the  matters 
stated  in  the  direct  examinatioq.  It  is  well  established 
in  this  state  that,  in  a  case  tried  to  a  court  without  a  jury, 
the  admission  of  improper  evidence  is  not  in  itself  ground 
for  reversal.  Smith  Premier  Typewriter  Co.  v.  Mayhew, 
65  Neb.  65.  If  there  is  sufficient  competent  evidence  to 
support  the  finding  of  the  trial  judge,  it  will  be  presumed 
that  he  did  not  consider  improper  evidence  found  in  the 
record.  We  have  not  found  it  necessarv  to  consider  the 
evidence  objected  to  in  making  a  disposition  of  the  case, 
and  it  is  not,  therefore,  required  that  we  determine  the 
question  w^hether  this  evidence  was  properly  admitted  or 
not. 

5.  On  the  trial  the  plaintiff  was  interrogated  while  upon 
the  witness  stand  as  to  conversations  had  w^ith  Benoit 
and  Leon  Grezaud.  This  testimony  was  objected  to,  on 
the  ground  that  the  questions  called  for  a  conversation 
between  the  plaintiff  and  a  deceased  person,  of  whom  some 
of  the  defendants  were  personal  representatives.  This 
objection  was  sustained,  and  of  this  ruling  the  plaintiff 
complains.  There  was  no  offer  by  the  plaintiff  indicating 
what  he  expected  to  prove  by  the  witness  in  response  to  th<» 
questions  propounded  and  overruled,  and  we  are  unable 
to  sav  whether  the  same  w^ere  material  or  would  have  in 
anv  manner  affected  the  case.  It  is  well  settled  in  this 
state  that,  to  predicate  error  upon  the  rejection  of  testi- 
mony, the  party  complaining  of  its  exclusion  must  make* 
an  offer  of  what  he  expects  to  prove  which  will  indicate^ 
to  the  court  whether  the  proposed  testimony  relates  to 
relevant  facts ;  and,  in  the  absence  of  such  offer,  the  action 
of  the  trial  court  will  not  be  reyiewed.  Barr  v.  City  of 
Omaha,  42  Neb.  341,  and  cases  there  cited. 

6.  The  original  answer  charged  the  plaintiff  with  mak- 
ing the  statements  contained  in  the  letters  quoted  in  the 
first  paragraph  of  this  opinion;  alleged  that  they  were 
false  and  fraudulent,  and  made  in  bad  faith ;  denied  the 
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making  of  the  contract  to  give  the  plaintiff  the  whole^ 
instead  of  the  half,  of  the  240-acre  tract.  After  the  evi- 
dence was  in,  the  defendants  a«ked  for  and  obtained  leave 
to  amend  their  answer  so  as  to  admit  the  writing  of  the 
hotter  of  December  25,  1895,  by  Benoit  Grezaud,  but  alleg- 
ing that  he  was  induced  to  write  such  letter  by  the  false 
and  fraudulent  statements  of  the  plaintiff  as  charged  in 
the  original  answer.  Of  the  action  of  the  court  in  allow- 
ing this  amendment  the  plaintiff  complains.  Under  section 
144  of  the  ct)de,  it  becomes  the  duty  of  the  court  in  the 
furtherance  of  justice,  and  on  such  terms  as  may  be  proper, 
to  amend  any  pleading  by  conforming  the  same  to  the 
facts  proved.  It  is  not  suggested  that  the  plaintiff  was 
in  any  way  prejudiced  by  the  allowance  of  this  amendment 
at  this  time;  the  case  having  been  litigated  between  the 
parties  in  the  same  manner  as  if  the  answer  had  bei*n 
the  same  at  the  beginning  of  the  trial  as  it  was  after  the 
allowing  of  the  amendment.  The  answer  as  amended  con- 
forms to  the  proofs,  and  the  amendment  was  made  in  the 
furtherance  of  justice. 

We  therefore  recommend  that  the  judgment  appealed 
from  be  reversed  and  the  cause  remanded,  with  instruc- 
tions to  the  district  court  to  enter  a  judgment.  (1)  Dis- 
missing the  plaintiff's  action,  with  costs,  and  quieting  the 
title  to  the  240-acre  tract  in  the  defendants;  (2)  dismissing 
the  defendants'  counterclaim  for  rents. 

Fawoett  and  Ames,  OC,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  appealed  from  is  reversed  and  the 
cause  remanded  to  the  district  court,  with  instructions 
to  dismiss  the  plaintiff's  action,  with  costs,  quieting  the 
title  to  the  240-acre  tract  in  the  defendants,  and  dismissing 
the  defendants'  counterclaim  for  rents. 

Bbvebsed. 
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Can     IAN  Fish  Company,  appellee,  v.  William  H. 

McShane,  appellant. 

Piled  Januaby  9,  1908.    No.  15,048. 

1.  Evidence  examined,  and  found  sufficient  to  sustain  the  decision  of 

the  district  court. 

2.  Accord  and  Satisfaction.     Where  a  debtor  remits  by  mail  a  sum 

less  than  the  amount  due,  but  which  he  in  good  faith  believes  to 
be  all  that  is  due  or  claimed  by  the  creditor,  the  fact  that  he 
marks  the  check  upon  the  margin  "In  full  to  date/'  or  in  the  ac- 
count which  he  renders  describes  it  as  ''Check  to  balance  in  full," 
does  not  constitute  it  a  payment  made  in  settlement  of  a  disputed 
claim,  and  the  acceptance  of  such  check  by  the  creditor  is  not 
an  accord  and  satisfaction. 

Appeal  from  the  district  court  for  Lancaster  county: 
Albert  J.  Cornish,  Judge.    Affirmed. 

T.  F.  A.  WiUiamSy  for  appellant 

Tibhets  &  Anderson,  contra. 

Calkins,  C. 

The  plaintiff  was  a  dealer  in  fish  at  Minneapolis,  and 
the  defendant  a  commission  merchant  in  Lincoln.  In 
February,  1902,  the  plaintiff's  manager,  being  in  Lincoln, 
made  an  oral  agreement  with  defendant  to  handle  "frozen 
fish.  It  is  agreed  that  the  fish  were  to  be  invoiced  at  cer- 
tain stipulated  prices;  but  the  defendant  insists  that  they 
were  to  be  consigned  to  him  upon  commission,  he  to  have 
the  difference  between  the  invoice  price  and  the  amount 
for  which  he  should  sell  the  same.  The  plaintiff  contends 
that  the  defendant  agreed  to  purchase  the  same  outright, 
and  that  it  gave  to  him  the  privilege  of  returning  any 
excess  of  stock  he  might  have  on  hand  at  the  close  of  the 
season.  The  plaintiff  made  two  shipments  of  frozen  fish, 
one  February  18,  and  the  other  on  March  3,  of  about 
4,800  pounds,  which  amounted  at  the  invoice  price  to  the 
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sum  of  1276.09.  For  some  time  prior  to  June  5  the  plain- 
tiff had  been  pressing  the  defendant  for  a  remittance;  and 
on  the  latter  date  the  defendant  wrote  a  letter  in  the 
words  and  figures  following:  "Lincoln,  Neb.  6-5-02. 
Canadian  Fish  Co.,  Minneapolis,  Minn.  Gentlemen:  In- 
closed find  my  check  for  $54.47  to  cover  consignment  of 
fish  from  you  of  Feb.  18th  and  March  3d,  as  per  account 
sales.  This  did  not  prove  to  be  a  good  investment  for 
either  you  or  myself,  as  you  will  notice.  I  did  not  get 
near  enough  to  pay  for  my  freezer,  which  I  had  to  build 
for  this  .deal,  to  say  nothing  of  the  expense  of  handling  the 
goods.  In  the  first  place  you  sent  me  too  much  fish  the 
first  time,  so  we  could  not  possibly  get  rid  of  it  before  the 
fresh  stock  came  on  the  market  and  killed  the  frozen  fish 
trade.  The  second  lot  you  sent  was  in  bad  shape  when  it 
arrived,  as  I  told  you  once  before,  or  we  might  have  got- 
ten rid  of  more  of  the  trout  At  the  last,  I  consigned  a 
good  many  shipments  to  get  all  I  possibly  could  out  of 
them,  and  in  most  all  of  the  cases  I  was  out  the  express 
charges  both  ways,  as  the  parties  would  send  them  back. 
I  am  sorry  to  be  compelled  to  send  in  any  such  report,  but 
will  simply  state  that  I  did  the  very  best  I  could  with  the 
goods.  Kindly  acknowledge  receipt  of  the  check  at  once 
to  cover  and  oblige.  Yours  truly,  W.  H.  McShane."  The 
account  of  sales  which  was  inclosed  in  this  letter  showed 
the  sale  of  about  1,084  pounds  of  fish,  amounting  to 
$90.75,  from  which  was  deducted  for  commission  and 
freight  the  sum  of  f36.28,  leaving  a  remainder  of  |54.47. 
For  the  latter  amount  a  check  was  inclosed,  which  wias 
described  as  "Check  to  balance  in  full."  The  check  was 
received  by  plaintiff's  bookkeeper,  credited  to  defendant's 
account,  and  plaintiff's  manager  on  June  9  w^rote,  pro- 
testing that  the  fish  had  been  sold  outright,  and  refusing 
to  admit  the  defendant's  construction  of  the  contract 
The  defendant  not  replying  to  this  letter,  the  plaintiff 
brought  this  action  in  the  county  court,  from  which  it  was 
taken  to  the  district  court,  where,  a  jury  being  waived, 
it  was  tried  to  the  court,  who  found  for  the  plaintiff  gen- 
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erally.  From  a  judgment  rendered  on  this  finding  for 
the  full  amount  claimed,  the  defendant  appeals. 

1.  There  was  a  sharp  conflict  between  the  testimony  of 
the  plaintiff's  manager  and  the  defendant,  as  to  whether 
the  goods  shipped  were  sold  to  the  defendant  op  consigned 
to  him  to  be  sold  upon  commission.    In  the  letters  of  the 

plaintiff's  manager  there  occur  certain  expressions  which 
are  claimed  to  corroborate  the  defendant's  theory  of  the 
transaction.  On  the  other  hand,  the  defendant's  letters  in 
some  respects  are  consistent  with  the  contract  as  claimed 
by  the  plaintiff.  But  there  is  nothing  in  the  correspond- 
ence which  can  fairly  be  said  to  settle  this  dispute. 
After  a  careful  reading  of  the  evidence,  we  cannot  say 
that  the  evidence  is  not  sufficient  to  sustain  the  findings 
of  the  court,  and  therefore  we  conclude  that  his  finding 
upon  the  facts  should  not  be  disturbed. 

2.  The  defendant  claims  that  the  acceptance  by  the 
plaintiff  of  the  check  for  |54.47,  transmitted  in  his  letter 
of  June  5,  was  an  accord  and  satisfaction.     The  check, 
as  offered  in  evidence,  contains  the  notation  in  the  lower 
left  hand  corner:    "In  full  to  date."    The  bookkeeper  who 
received  the  check  testifies  that  these  words  were  not  upon 
the  check  when  he  received  it;  while  the  defendant  testifies 
that  they  were  written  thereupon  before  forwarding  the 
check.    It  is  well  settled  that,  where  there  is  nothing  more 
than  simple  payment  and  acceptance  of  a  less  sum  of 
money  in  satisfaction  of  a  greater  sum  due,  this  will  not 
be  sufficient  to  sustain  a  plea  of  accord  and  satisfaction. 
Mcintosh  V.  John  son  J  51  Neb.  33;  Fitzgerald  v.  Fitzgerald 
&  Mallory  (7.  Co.,  44  Neb.  463.    To  make  the  receipt  of  a 
part  of  the  debt  a  discharge  of  the  whole  there  must  be  a 
new  consideration  or  a  voluntary  compromise  of  a  disput- 
able or  disputed  demand,  by  which  each  party  yields  some- 
thing, op  an  accord  and  satisfaction  'v  which  a  new  contract 
is  susbstituted.    In  this  case  there  was  no  new  considera- 
tion, and  the  contention  of  the  defendant  must  be  sus- 
tained, if  at  all,  upon  the  theory  that  it  was  the  compromise 
of  a  disputed  claim.  It  is  to  be  observed  that  there  had  been 


] 


554  NEBRASKA  REPORTS.  [Vol.  80 


Canadian  Fish  Co.  ▼.  McSbane. 


no  actual  dispute  between  the  parties  up  to  the  time  of  the 
sending  of  defendant's  letter  above  quoted.  Assuming 
that  the  defendant  was  sincere  in  his  contention,  and  we 
must  so  assume  to  make  the  claim  a  disputable  one,  and 
that  he  was  actually  mistaken  in  such  claim,  and  this  was 
found  by  the  district  judge  upon  sufficient  evidence,  as 
we  have  seen,  we  must  conclude  that  he  did  not  know  of 
any  dispute  between  the  plaintiff  and  himself,  but  that 
he  inclosed  the  check  for  $54.47  in  the  letter  of  June  5, 
not  as  a  compromise  or  settlement,  but  as  full  payment  of 
an  undisputed  claim.  The  letter  does  not  reveal  any 
knowledge  on  the  part  of  the  defendant  that  the  plaintiff 
was  claiming  the  transaction  to  have  been  a  sale.  We 
have,  therefore,  presented  the  question  whether,  where  a 
debtor  remits  by  mail  a  sum  less  than  the  amount  due, 
but  which  he  in  good  faith  believes  to  be  all  that  is  due 
or  claimed  by  the  creditor,  the  fact  that  he  marks  the 
check  on  the  margin  "In  full  to  date,"  or  in  the  account 
which  he  renders  describes  it  as  "chc  to  balance  in  fuU,^' 
such  payment  is  made  in  settlement  of  a  disputed  claim. 
We  think  the  question  must  be  answered  in  the  negative. 
No  intention  to  offer  this  payment  as  a  compromise  is  ap- 
parent from  the  letter  and  its  accompanying  inclosure,  and 
the  plaintiff  was  not  bound  to  so  consider  it.  He  was 
justified  in  treating  it  as  the  act  of  an  honest  debtor  re- 
mitting less  than  was  due,  under  a  mistake  as  to  the  na- 
ture of  the  contract  In  Treat  v.  Price,  47  Neb.  875,  it  is 
said :  "\Mien  money  is  offered  on  condition  that  it  be  ac- 
cepted in  full  satisfaction  of  a  demand,  the  person  receiv- 
ing it,  if  he  receives  it  at  all,  must  take  it  subject  to  the 
condition  named.  His  acceptance  of  the  money  under 
such  a  tender  is  an  acceptance  of  the  condition,  notwith- 
standing any  protest  that  he  may  afterwards  make  to  the 
contrary."  And  in  Chicago,  R.  I.  &  P.  R.  Go.  v.  Buckstaff, 
65  Neb.  334,  it  was  held  that,  "where  there  is  a  bona  fide  j 

dispute  between  parties  as  to  the  amount  due  upon  an  ac- 
count, and  the  debtor  tenders  a  less  amount  than  the 
claim  in  full  settlement^  which  the  creditor  accepts,  with 
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knowledge  that  it  was  tendered  as  a  full  settlement,  the 
dispute  will  be  a  sufficient  consideration  to  uphold  the 
settlement,  and  will  bar  a  recovery  upon  the  remainder  of 
the  claira.'^  It  is  urged  by  the  defendant  that  these  cases 
sustain  the  theory  for  which  he  is  contending.  There  was 
no  condition  in  the  defendant's  letter  that  the  check,  if 
accepted  at  all,  must  be  accepted  in  full  satisfaction  of 
the  plaintiff^'s  demand;  and  there  was  no  tender  of  it,  as 
we  have  seen,  in  settlement  of  any  dispute.  The  defend- 
ant does  not,  therefore,  bring  his  case  within  the  rule  laid 
down  in  either  of  the  above  ca»^es. 

The  judgment  of  the  district  court  was  right,  and  we 
recommend  that  it  be  affirmed. 

Fawcett  and  Ames,  CC,  concur. 

By  the  Court:    For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Peter  Ruffing  v.  State  of  Nebraska. 

Filed  January  9,  1908.    No.  15,258. 

1.  Cities:    Misdemeanors:    Appeal.    Where  a  defendant  Is  prosecuted 

before  a  justice  of  the  peace  by  complaint  and  warrant  for  the 
violation  of  a  village  ordinance,  and  the  acts  charged  are  mis- 
demeanors under  the  laws  of  the  state,  such  defendant  has  no 
right  of  appeal  under  section  1006  of  the  code  from  a  Judgment 
finding  him  guilty. 

2.  :  :  ^.    The  right  of  appeal  given  by  section  324 

of  the  criminal  code  applies  to  cases  prosecuted  for  the  violation 
of  village  ordinances  pursuant  to  the  provisions  of  section  52, 
art.  I,  ch.  14,  Comp.  St.  1907. 

3.  Indictment:    Amendment.     Pending  an  appeal   under  section   324 

of  the  criminal  code  from  a  Judgment  of  a  magistrate,  the  dis- 
trict court  may  permit  the  filing  of  an  amended  complaint  which 
does  not  essentially  nor  materially  alter  the  original  charge. 

Error  to  the  district  court  for  Platte  county:    James 
G.  Rebder,  Judge.    Affirmed. 
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R,  W.  Hobart  and  William  O'Brien,  for  plaintiff  in 
error. 

W.  T,  Thompson,  Attorney  Oeneralj  Orant  G.  Martin^ 
John  J.  SulHvafi  and  Louis  Lightner,  contra. 

Calkins,  O. 

In  May,  1906,  one  Muflf,  marshal  of  the  village  of 
Humphrey,  filed  a  complaint  before  a  justice  of  the  peace 
residing  in  Platte  county,  and  having  jurisdiction  to  try 
and  determine  offenses  against  the  ordinances  of  said 
village,  charging  that  the  ph\intiflf  in  error,  hereafter  de- 
nominated the  defendant,  "on  the  3d  day  of  May,  1906,  in 
the  village  of  Humphrey,  county  and  state  aforesaid,  then 
and  there  being,  did  then  and  there  get  drunk  and  dis- 
orderly, and  also  abuse  the  said  marshal  on  the  public 
streets  and  in  public  places,  in  violation  of  ordinance 
number  72  of  the  said  village  of  Humphrey,  Nebraska,  in 
such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  people  thereof."  A  warrant  was  issued 
upon  this  complaint,  and  the  defendant  being  brought  be- 
fore the  justice  was  tried  and  found  guilty  as  charged  in 
the  complaint.  Upon  such  conviction  the  justice  imposed 
a  fine  of  |15,  and  incidentally  ?10,  as  it  appears,  for  con- 
tempt of  court,  together  with  the  costs  of  the  action.  On 
the  same  day  the  defendant,  with  one  Ternus  as  his  surety, 
appeared  before  the  justice  and  gave  his  recognizance  in 
the  sum  of  |100,  conditioned  that  the  defendant  should 
appear  on  the  first  day  of  the  next  term  of  the  district 
court,  and  abide  the  judgment  of  tlie  court.  A  transcript 
of  these  proceedings  was  filed  in  the  district  court,  and  on 
the  23d  day  of  May,  1906,  which  appears  to  have  been  one 
of  the  days  of  the  said  next  term,  the  said  defendant  hav- 
ing failed  to  appear,  an  order  was  made  declaring  his  re- 
cognizance forfeited.  On  the  9th  day  of  the  following 
June  the  defendant  filed  a  motion  for  an  order  setting 
aside  the  forfeiture  of  his  recognizance.  This  motion  was 
supported  by  affidavit,  in  which  the  defendant  alleged 
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that  he  understood  that  said  recognizance  was  entered 
into  for  the  purpose  of  obtaining  a  change  of  venue  from 
the  justice  before  whom  the  complaint  was  made,  and 
that  he  did  not  know  the  date  of  the  first  day  of  the  said 
term  of  court,  nor  understand  that  he  was  required  to 
appear,  and  in  which  he  stated  that  he  was  ready  and  will- 
ing that  the  said  cause  should  be  brought  on  for  trial  be- 
fore the  said  district  court  during  the  then  present  May, 
1906,  term,  or  at  the  next  term  of  said  court.    On  the  16th 
day  of  June  this  application  was  heard,  and  the  court 
made  an  order  setting  aside  and  vacating  the  forfeiture 
of  the  defendant's  recognizance.    On  the  23d  day  of  No- 
vember, 1906,  the  defendant  moved  to  strike  the  tran- 
script,  complaint,   warrant  and   recognizance   from   the 
files,  because  they  were  not  properly  certified,  and  ought 
not  to  have  been  filed,  and  for  the  reason  that  there  was 
nothing  to  show  that  an  appeal  was  pending  in  the  case. 
There  was  nothing  in  the  transcript  to  show  that  the  de- 
fendant desired  an  appeal,  nor  that  the  recognizance  was 
given  for  that  purpose.     But  this  motion  was  overruled, 
and  the  state  was  permitted  to  file  an  amended  complaint, 
in  the  first  count  of  which  it  was  charged  that  the  defend- 
ant on  the  3d  day  of  May,  1906,  in  the  village  of  Hum- 
phrey, county  and  state  aforesaid,  then  and  there  being, 
did  then  and  there  disturb  the  peace  and  good  order  of  the 
said  village  of  Humphrey,  Nebraska,  by  being  intoxicated 
on  the  streets  and  in  public  places  within  the  limits  of  the 
said  village  to  the  annoyance  of  the  citizens  thereof,  and 
contrary  to  the  village  ordinances  in  such  cases  made  and 
provided.    The  second  count  charged  the  defendant  at  the 
time  aforesaid  with  using  profane,  obscene,  vile,  insult- 
ing, offensive,  indecent  and  disrespectful  language  toward 
and  in  the  presence  and  hearing  of  Muff,  a  peace  officer  of 
said  village,  when  and  while  the  said  peace  officer  was  in 
the  lawful  discharge  of  his  duties  as  such  officer,  contrary 
to  the  ordinance  in  such  cases  made  and  provided.     This 
amended  complaint  was  attacked  on  the  ground  that  the 
offenses  charged  therein   were  different  from   those  on 
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which  the  defendant  was  found  guilty  in  the  court  below, 
which  objection  being  overruled,  the  defendant  was  tried, 
to  a  jury,  and  found  guilty  on  both  counts.  The  court, 
having  oveiTuled  a  motion  for  a  new  trial  and  in  arrest 
of  judgment,  ordered  that  the  defendant  pay  a  fine  of  f  5 
and  costs  of  prosecution,  omitting  the  $10  assessed  by 
the  justice  of  the  peace  for  contempt  of  court.  From  this 
judgment  the  defendant  brings  error. 

1.  Section  52,  art.  I,  ch.  14,  Comp.  St.  1907,  provides 
that  "in  counties  not  under  township  organization  justices 
of  the  peace  of  any  precinct  in  which  any  village  or  any 
part  thereof  may  be  situated,  and  in  counties  under  town- 
ship organization  justices  of  the  peace  elected  in  said  vil- 
lage, or  from  the  township  in  whi(;h  any  village  or  any 
part  thereof  may  be  situated,  shall  have  jurisdiction  to 
hear,  try  and  determine  all  offenses  against  the  general 
ordinances  of  such  village,  and  for  that  purpose  may  issue 
warrants  for  the  arrest  of  any  alleged  offender,  upon  in- 
formation under  oath  as  in  other  cases;  and  upon  the 
arrest  of  the  defendant  by  the  sheriff  or  any  constixble  of 
the  county,  or  marshal  of  such  village,  shall  proceed 
thereon  in  all  respects  in  the  same  nmnner  and  with  the 
same  powers  as  against  persons  charged  with  a  misde- 
meanor under  the  general  laws  of  the  stjite;  and  the  justice 
by  or  before  whom  such  procenlings  shall  be  had,  and  the 
officers  making  such  an'est,  shall  be  entitled  to  the  same 
fees  and  costs,  and  be  collected  in  the  same  manner  as  in 
cases  of  prosecution  for  misdem(»anors  under  the  laws  of 
the  state."  No  appeal  is  provided  for  by  this  statute,  and 
the  state  in  its  brief  concedes  that  none  is  expressly  given, 
but  urges  that,  where  an  act  not  criminal  under  the 
laws  of  the  state  is  made  unlawful  by  a  municipal  ordi- 
nance, a  prosecution  for  a  violation  of  such  ordinance  is 
in  the  nature  of  a  civil  action,  and  that  therefore  an  appeal 
is  given  in  such  cases  by  section  1006  of  the  code,  which 
provides  for  appeals  to  the  district  court  from  the  judg- 
ments of  justices  of  the  peace  in  civil  cases.  In  support 
of  the  contention   that  the  proceeding  is  es.sentially  a 
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civil  one,  the  case  of  Peterson  v.  State,  79  Neb.  132,  and  a 
large  number  of  cases  from  other  states  are  cited.  It  may 
be  conceded  that,  where  an  act  is  not  criminal  under  the 
laws  of  the  state,  a  municipal  ordinance  will  not  make  it 
so,  and  that  an  action  to  recover  a  penalty  prescribed  by  a 
municipal  ordinance  on  account  of  an  act  not  criminal 
by  the  general  law  of  the  state,  but  forbidden  by  such 
ordinance,  is  a  civil  action;  but  in  this  case  the  acts 
charged  in  each  of  the  two  cou^its  of  the  amended  com- 
plaint are  offenses  against  the  general  law  of  the  state. 
The  first  count  in  the  complaint  charges  the  defendant 
with  being  intoxicated  on  the  streets  and  in  public  places 
of  the  village,  while  section  28,  ch.  50,  Comp.  St.  1907, 
provides  that  if  any  person  shall  be  found  in  a  state  of 
intoxication  he  shall  be  deemed  guilty  of  a  misdemeanor. 
The  second  count  of  the  complaint  charges  that  the  de- 
fendant used  profane,  obscene,  vile,  insulting,  etc.,  lan- 
guage toward  and  in  the  presence  of  the  peace  officer 
named.  We  think  this  offense  is  embraced  in  section  30 
of  the  criminal  code,  which  makes  it  unlawful  for  any 
person  to  resist  or  abuse  any  sheriff,  constable  or  other 
officer  in  the  execution  of  his  office.  We  therefore  conclude 
that  the  provisions  of  section  1006  of  the  code  do  not 
operate  to  give  the  defendant  the  right  of  appeal  in  this 
case. 

2.  Section  52,  art.  I,  ch.  14,  supra,  after  giving  certain 
justices  of  the  peace  jurisdiction  to  hear,  try  and  deter- 
mine all  offenses  against  the  general  ordinances  of  such 
village,  prescribes  the  procedure.  It  is  there  directed  that 
the  prosecution  shall  be  by  complaint  and  warrant,  and 
that  upon  the  arrest  of  the  defendant  the  justice  shall 
proceed  therein  in  all  respects  and  in  the  same  manner 
and  with  the  same  powers  as  against  persons  chargeid  with 
a  misdemeanor  under  the  general  laws  of  the  state. 
Whether  a  prosecution  for  a  violation  of  a  municipal  or- 
dinance is  in  its  essential  character  civil  or  criminal,  this 
statute  provides  that  it  is  to  be  conducted  under  the  forms 
and  in  the  manner  of  a  criminal  prosecution. 
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Chapter  29  of  the  criminal  code  is  entitled  "Trial  of 
Minor  Oi¥enses  before  Magistrates,"  and  regulates  the 
proceedings  of  such  officials  in  the  exercise  of  their  juris- 
diction in  all  cases  of  niisdeuieanors  in  which  the  fine  can- 
not exceed  |100  and  the  imprisonment  cannot  exceed  three 
months.  Section  324  provides  that  the  defendant  shall 
have  the  riglit  of  appeal  from  any  judgment  imposing 
fine  or  imprisonment  to  the  district  court  of  the  county, 
which  appeal  shall  be  taTcen  immediately  upon  the  rendi- 
tion of  such  judgment,  and  shall  stay  all  further  proceed- 
ings thereon.  It  provides  that  no^  appeal  shall  be  granttnl 
or  proceedings  stayed,  unless  the  appellant  shall  within 
24  hours  after  the  rendition  of  such  judgment  ent^r  into 
a  recognizance  to  the  people  of  the  state  of  Nebraska  in  a 
sum  not  less  than  |1 00,  and  with  sureties  to  be  fixed  and 
approved  by  the  magistrate  before  whom  such  proceedings 
were  had,  conditioneil  for  his  appearance  at  the  district 
court  at  the  next  term  thereof  to  answer  the  complaint 
against  him.  The  magistrate  is  required  to  make  a  return 
of  the  procecHiings  had  before  him,  certifying  the  com- 
plaint and  recognizance  to  the  district  court  on  or  before 
the  first  day  of  the  next  term  thereof.  All  of  these  pro- 
ceedings are  had  before  the  magistrate  and  in  the  exercise 
of  his  jurisdiction.  By  section  52,  art.  I,  ch.  14,  Comp. 
St.  1907,  the  justice  in  this  case  was  required  to  proceed 
against  the  defendant  in  the  same  manner  and  with  the 
same  pow-ers  as  are  provided  by  said  chapter  29.  A  literal 
construction  of  the  same  would  mean  that  the  defendant 
in  this  case,  upon  the  rendition  of  the  judgment  by  the 
justice,  might  immediately  take  an  appeal,  and  within 
24  hours  enter  into  a  recognizance  with  sureties  to  be 
fixed  and  approved  by  the  magistrate,  and  that  the  mag- 
istrate should,  when  he  had  approved  such  sureties,  make 
a  transcript  of  the  proceedings  and  certify  the  same  with 
the  complaint  and  Avarrant  to  the  district  court  on  or  be- 
fore the  first  day  of  the  next  term  thereof.  In  doing  so, 
he  would  proceed  in  the  same  manner  and  with  the  same 
powers  as  against  persons  charged  with  a  misdemeanor 
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under  the  general  laws  of  the  state.  Sections  325  and  326 
of  the  criminal  code  regulate  the  trial  of  such  appeals  in 
the  district  court;  and,  whjle  not  specifically  included  in 
the  language  of  section  52,  supra,  they  are  so  included  by 
necessary  implication,  for  it  cannot  be  supposed  that  the 
legislature  intended  to  authorize  the  steps  essential  to  an 
appeal  to  be  taken  before  the  justice,  without  giving  the  dis- 
trict court  power  to  hear  the  same.  We  are  therefore  of  the 
opinion  that  all  the  provisions  of  chapter  29  of  the  crim- 
inal code  are  applicable  to  proceedings  had  pursuant  to 
the  provisions  of  section  52,  art.  I,  ch.  14,  Comp.  St.  1907, 
and  that  the  defendant  had  a  right  of  appeal.  No  steps 
are  required  of  him,  except  to  give  the  recognizance  pre- 
scribed, and  this  he  seems  to  have  done  within  the  time 
and  in  the  manner  contemplated  by  this  statute.  This 
was  followed  by  the  filing  of  the  transcript  by  the  justice, 
and  perfected  his  appeal  to  the  district  court. 

3.  The  defendant  contends  that  there  was  error  in  per- 
mitting the  state  to  file  an  amended  complaint  in  the  dis- 
trict court.  The  complaint  filed  before  the  justice  charged 
that  the  defendant  got  drunk  and  disorderly  and  abused 
the  marshal  on  the  public  streets  in  violation  of  the  vil- 
lage ordinance.  The  complaint  as  filed  in  the  district 
court  elaborated  the  charge  made  before  the  justice,  but 
contained  no  new  substantive  matter.  The  first  count 
charged  the  defendant  with  disturbing  the  peace  of  the 
village  by  being  intoxicated  in  public  places  thereof,  and 
the  second  count,  with  using  profane  and  insulting  lan- 
guage toward  a  peace  officer  of  the  village  w^hile  in  the 
discharge  of  his  duties.  The  amended  complaint  is  drawn 
with  greater  particularity,  and  charges  the  offenses  more 
in  detail,  but  does  not  essentially  or  materially  alter  the 

original  charge. 

We  are  therefore  of  the  opinion  that  there  is  no  error  in 
the  record,  and  recommend  that  the  judgment  of  the  dis- 
trict court  be  affirmed. 

Fawcett  and  Ames,  CO.,  concur. 
39 
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By  the  Court :   For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Logan  Lambert  v.  State  of  Nebraska. 

Filed  Januaby  23,  1908.    No.  15,065. 

1.  Assault  with  Intent  to  Inflict  Great  Bodily  Injury:  Question  fob 
JuBY.  The  term  "great  bodily  Injury,"  as  used  In  section  17& 
of  the  criminal  code,  implies  an  injury  of  a  graver  and  more 
serious  character  than  an  ordinary  battery;  and  whether  a  par- 
ticular case  is  within  the  meaning  of  the  statute  is  generally  a 
question  of  fact  for  the  jury. 

2. :    Pbesumptions.     No  wrong,  however  serious  to  the  person 

of  another,  will  alone  warrant  a  conviction  for  an  assault  with 
Intent  to  inflict  great  bodily  injury;  but,  when  the  injury  proved 
is  a  natural  and  necessary  consequence  of  the  deliberate  and  in- 
excusable act  of  the  accused,  the  presumption  Is  that  it  was  the 
result  contemplated  by  him  in  the  commission  of  the  assault. 

8. :    Intent:    Evidence.     It  Is  not  essential  to  a  conviction  for 

such  offense  that  the  accused  should  have  intended  the  precise 
injury  which  followed.  It  is  sufficient  if  it  be  shown,  beyond  a 
reasonable  doubt,  by  the  circumstances  under  which  it  was  in- 
flicted, together  with  its  nature  and  extent,  that  great  bodily 
injury  was  contemplated  by  the  defendant  when  he  made  the 
assault. 

4.  :    iNSTBucTioNS.    In  a  case  where  there  is  competent  evidence 

tending  to  show  that  the  defendant  in  making  the  assault  was 
actuated  by  motives  of  hatred,  ill  will  or  revenge,  it  is  proper 
for  the  court  to  charge  the  jury  that:  "If  you  should  find  and 
believe  from  all  of  the  evidence,  beyond  a  reasonable  doubt,  that 
the  defendant  assaulted  the  prosecuting  witness,  at  a  time  when 
he  had  no  reasonable  apprehension  of  immediate  and  impending 
injury  to  himself,  and  to  accomplish  some  unlawful  purpose,  or 
from  a  spirit  of  retaliation  or  revenge,  then  he  cannot  avail 
himself  of  the  law  of  self-defense." 

Error  to  the  district  court  for  Dakota  county :  Guy  T. 
Graves,  Judge.    Affirmed. 
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T.  I  J.  Sloan  ^  E.  R.  Berhis  and  Sullivan  &  Orifjfin,  for 
plaintiff  in  error. 

W.  T.  Thompson,  Attorncu  General^  and  Grant  G.  Mar- 
tin,  contra. 

Barnes,  C.  J. 

Ijo^an  Lambert,  defendant  in  the  court  below,  was  con- 
victed of  the  crime  of  assault  with  intent  to  commit  great 
bodily  injury  upon  one  Joseph  Schell,  and  from  a  judg- 
ment of  the  district  court  for  Dakota  county  sentencing 
him  to  imprisonment  in  the  penitentiary  for  the  term  of 
one  j^ear  he  has  prosecuted  error  to  this  court. 

Defendant's  first  contention  is  that  the  verdict  and  judg- 
ment are  not  sustained  by  the  evidence ;  and  the  rule  that 
the  words  "great  bodily  injury'^  imply  an  injury  of  a 
graver  and  more  serious  character  than  an  ordinary  bat- 
tery is  invoked  by  him  in  support  of  his  contention.  It 
appears  that  the  prosecuting  witness  was  a  Roman  Catho- 
lic i)riest,  who  had  charge,  under  the  authority  of  the 
bishop  of  his  diocese,  of  the  Indians  at  the  Winnebago 
reservation  in  Thurston  county,  and  was  living  on  the 
reservation  at  the  time  the  assault  in  question  was  com- 
mitted ;  that  on  the  13th  day  of  April,  1905,  the  prosecut- 
ing witness,  who  for  convenience  will  be  hereafter  called 
the  priest,  went  to  Dakota  City,  Nebraska,  in  company 
with  an  Indian,  to  attend  a  trial  before  the  county  judge 
of  Dakota  county,  wherein  one  Ed  Luikhart  was  being 
prosecuted  for  having  assaulted  an  Indian  of  the  name 
of  St.  Cyr.  Luikhart  was  a  brother-in-law  of  the  defend- 
ant. The  priest  attended  the  trial,  but  was  not  a  witness. 
After  the  trial  was  over,  and  about  the  hour  of  2  o'clock 
in  the  afternoon,  he  went  to  Easton's  livery  barn,  where 
he  had  left  his  team,  and  requested  the  man  in  charge  to 
hitch  it  up  for  him.  While  waiting,  he  walked  leisurely 
back  and  forth  in  front  of  the  buggies  in  the  barn.  Owing 
to  the  inclemency  of  the  weather,  he  had  on  a  heavy  fur 
overcoat  and  cap.    While  he  was  thus  waiting,  the  defend- 
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ant  came  into  the  barn,  walked  back  to  where  the  priest 
was,  and  said:  "Father  Scliell,  could  I  see  you  for  a 
nioHient  privately?"  The  priest  said:  "Certainly."  The 
defendant  sugpc^sted  that  they  step  back,  and  they  walked 
back  to  the  second  stall  on  the  north  side  of  the  barn, 
and  stepped  into  that  stall.  The  defendant  then  asked 
the  priest:  "What  do  you  think  I  should  do  about  that 
trouble  I  am  in,  in  Omaha?"  While  the  priest  was  look- 
ing down,  thinking  what  he  should  say  in  answer  to  the 
([uestion,  he  was  struck  by  the  defendant,  and  knocked 
down.  When  he  tried  to  raise  his  head,  he  saw  the  de- 
fcnidant  had  something  in  his  hand  two  or  three  inches 
long.  At  this  instant  he  felt  a  kick  in  the  face,  and 
became  unconscious.  When  he  rc^gained  his  conscious- 
ness, he  found  that  his  face  was  bleeding  copiously,  and 
his  jaw  was  broken  in  three  places.  He  was  assisted  to  a 
private  house,  and  was  then  taken  to  a  hospital  in  Sioux 
Citv,  where  he  was  treat(Ml  for  several  weeks.  At  the  time 
of  the  trial  he  had  not  recovered  from  his  injury ;  his  face 
l)eing  paralyzed  on  one  side  from  his  jaw  to  his  chin. 

It  is  disclosed  by  the  record  that  the  priest  had  been 
looking  after  the  welfare  of  the  Indians,  and  had  been 
active  in  trying  to  prevent  the  unlawful  sale  of  intoxicat- 
ing liquors  to  them.    The  defendant  and  several  of  his  as- 
sociates had  been  engaged  in  such  unlawful  sales,  com- 
monly called  "bootlegging,"  and  the  priest  had  therefore 
incurred   their   bitter   enmity.      According   to   the   testi- 
mony, the  defendant  was  an  exsaloon-keeper,   and  had 
served  a  short  term  in  the  federal  penitentiary  at  Sioux 
Falls,  South  Dakota,  for  introducing  intoxicating  liquors 
on  the  reservation,  and  the  priest  had  been  somewhat 
active  in  assisting  the  prosecution  of  such  offenses.     It 
appears  that  the  defendant  assaulted  him  without  warn- 
ing; that  while  he  was  in  an  attitude  of  listening  to  an 
inquiry  he  was  knocked  down,  and  rendered  unconscious, 
and  while  in  the  act  of  trying  to  rise  from  the  ground  the 
defendant  kicked  him  in  the  face.     This  clearly  show^  a 
disposition  on  the  part  of  the  -d^^^^ndant  to  inflict  on  his 
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victim  more  than  an  ordinary  battery.  In  any  event,  the 
injury  inflicted  was  a  very  severe  one.  The  priest's  jaAv 
was  broken  in  three  places,  and  as  a  result  thereof  h(» 
waii  confined  to  a  hospital  for  several  weeks.  It  also 
appears  that  the  injury  was  of  a  permanent  charactA*; 
that  one  side  of  his  face,  from  the  jaw  to  the  chin,  was 
paralyzed.  This,  in  connection  with  the  fact  that  the  de- 
fendant's brother-in-law  had  just  been  charged  with  as- 
saulting an  Indian,  that  the  priest  was  attending  the  trial 
looking  after  the  interest  of  his  charge,  that  he  had  been 
active  in  bringing  the  defendant  and  others  who  were 
introducing  intoxicating  liquors  upon  the  reservation,  to 
justice,  shows  the  motive  which  prompte<l  the  vicious  and 
carefully  planned  assault.  Evidently  the  jury  took  the 
view  that  the  assault  was  made  for  the  purpose  of  chas- 
tising the  priest  for  the  real  or  imaginary  grievance  whidi 
the  defendant  and  his  friends  had  against  him,  and  with 
the  intention  of  inflicting  upon  him  great  bodily  injury. 
The  evidence  of  the  state  as  to  the  nature  and  manner  of 
the  assault,  if  believed  by  the  jury,  and  the  extent  of  the 
injury  inflicted  thereby,  was  amply  sufficient  to  show  an 
intent  on  the  part  of  the  defendant  to  inflict  great  bodily 
injury  upon  his  victim.  The  facts  of  this  case  are  very 
similar  to  those  in  Murphey  v.  State ^  43  Neb.  34,  where  a 
verdict  finding  the  defendant  guilty  of  assault  with  intent 
to  inflict  great  bodily  injury  was  sustained.  There  th(^ 
victim  of  the  assault  was  an  aged  man,  who  was  knocked 
down  and  kicked  by  the  defendant,  and  the  resulting  in- 
jury was  a  broken  leg;  while  in  the  case  at  bar  the  victim 
of  the  unlawful  assault  was  a  nonn^sistant,  a  min- 
ister of  the  gospel,  whose  mission  was  to  teach  the  doctrine 
of  "peace  on  earth,  good  will  to  men,"  and  whose  only 
fault  seems  to  have  been  his  zeal  in  trying  to  prevent  the 
defendant  and  others  from  debauching  the  Indians,  whos(^ 
temporal  and  spiritual  welfare  had  been  committed  to  his 
charge.  In  Murphey  v.  State,  supra,  it  was  said:  "But, 
where  the  injury  proved  is  the  natural  and  necessary  con- 
sequence of  the  deliberate  and  inexcusable  act  of  the  ac- 
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cused,  the  inference  is  that  it  was  the  result  conteiuphited 
by  him  when  the  assault  was  committed,  and  may  be 
sufficient  evidence  of  the  specific  intent  which  is  essential 
to  a  conviction/'  That  the  defendant  intended  to  inflict 
<»Teat  bodily  injury  upon  the  priest  may  reasonably  be 
inferred  from  the  facts  of  this  case,  and  the  jury  were 
warranted  in  finding  the  defendant  guilty  of  the  crime 
charged  against  him. 

Defendant's  second  contention  is  that  the  court  erred  in 
giving  paragraph  15  of  his  instructions.  It  is  said 
tliat  this  instruction  has  been  twice  condemned  bv  this 
court.  By  it  the  jury  were  told,  in  substance,  that,  if  they 
should  find  and  believe  from  all  of  the  evidence,  bevond 
a  n^asonable  doubt,  that  the  defendant  assaulted  Joseph 
Schell,  at  a  time  when  he  had  no  reasonable  apprehension 
of  immediate  and  impending  injury  to  himself,  and  to 
accomplish  some  unlawful  purpose,  or  from  a  spirit  of 
retaliation  or  revenge,  then  the  defendant  could  not  avail 
himself  of  the  law  of  self-defense.  We  conclude,  from  an 
examination  of  the  record,  that  this  instruction  was  given 
because  the  defendant  had  testified  that,  when  he  knocked 
the  priest  down,  he  thought  that  he  was  about  to  be  as- 
saulted by  him,  and  believed  that  it  was  necessary  for 
him  to  strike  in  self-defense.  It  is  true  we  condemned  a 
like  instruction  in  Blair  v,  State^  72  Neb.  368;  not  be- 
cause the  instruction  was  incorrect  as  a  proposition  of 
law,  but  because  there  was  no  evidence  in  that  case  upon 
which  to  predicate  it.  In  the  case  at  bar,  however,  it  suf- 
ficiently ajjpears  from  the  evidence  contained  in  the  record 
that  the  defendant  might  have  been  actuated  in  his  assault 
upon  the  priest  by  hatred,  ill  will  or  revenge,  and  therefore 
sought  the  opportunity  presented  at  that  time  to  gratify 
his  feelings  by  inflicting  upon  him  great  bodily  injury.  So 
we  conclude  that  the  giving  of  the  instiniction  complained 
of  was  proper,  in  this  case,  and  the  judgment  of  the  trial 
(*ourt  should  not  be  reversed  therefor. 

Having  thus  disposed  of  the  only  contentions  presented 
for  our  consideration  by  the  brief  and  argument  of  the 
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defendant,  it  follows  that  the  judgment  of  the  district 
court  should  be,  and  is, 

Affirmed. 


Sbarlb  &  Chapin  Lumber  Company,  appellant,  v.  M.  P. 

Jones  bt  al.,  appellees. 

Filed  Jantjabt  23,  1908.    No.  15,056. 

• 

1.  Mechanics'  Ll«ns:    Evidence.     The  verified  account  filed  for  the 

purpose  of  securing  a  mechanic's  lien  for  material  furnished  in 
the  erection  of  a  building  is  no  evidence  of  the  delivery  of  the 
material  or  the  state  of  delivery. 

2.  Evidence  examined,  and  held  insufficient  to  show  the  delivery  to 

defendants  of  certain  material. 

Appeal  from  the  district  court  for  Lancaster  county: 
Lincoln  Frost,  Judge.    Affirmed. 

Flanshurg  d  WilliamSy  for  appellant. 

Hall^  Woods  &  Pound,  contra, 

DUFFIE,  C. 

In  1903  M.  F.  Jones  entered  into  a  contract  with  J.  A. 
Watson  to  erect  for  her  a  dwelling  house  on  lot  8,  in  block 
9,  Capitol  addition  to  the  city  of  Lincoln.  The  plaintiff, 
the  Searle  &  Chapin  Lumber  Company,  is  engaged  in  the 
retail  lumber  business,  and  furnished  Watson  the  material 
used  in  the  construction  of  the  Jones  dwelling.  The  last 
item  charged  in  the  account  was  on  September  14,  1903, 
and  consisted  of  16  pieces  of  quarter-sawed  oak  flooring. 
The  item  preceding  this  last  charged  was  made  on  Sep- 
tember 2,  1903,  and  plaintiff's  claim  for  a  lien  was  filed 
November  12  of  that  year.  Suit  was  brought  to  foreclose 
the  lien,  and  the  defense  made  was  that  the  claim  for  a 
lien  had  not  been  filed  within  60  days  from  furnishing  the 
last  material.  The  defendants  assert  that  the  flooring 
charged  under  date  of  September  14  was  not  delivered. 
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The  district  court  dismissed  the  plaintiff's  petition,  and 
it  has  appealed,  asking  a  reversal  of  the  judgment. 

One  D.  E.  Green  was  manager  of  the  plaintiff's  yards 
at  the  city  of  Lincoln.  He  testified  that  16  pieces  of 
flooring  were  sent  to  the  lot  upon  which  the  building  was 
being  erected,  on  September  14, 1903,  on  the  order  of  Wat- 
son, the  contractor.  The  driver  was  furnished  with  two 
tickets  containing  the  items  to  be  delivered.  One  of  these 
he  presented  to  the  contractor  or  other  person  in  charge 
of  the  wopk,  who  receipted  the  same,  and  the  driver  re- 
turned this  receipted  ticket  to  the  office  of  the  company, 
where  the  ticket  was  used  in  charging  the  material  de- 
scribed therein  to  the  party  to  whom  delivery  was  made. 
C.  I.  Jones,  husband  of  M.  P.  Jones,  was  present  at  the 
building  when  the  driver  arrived  with  the  flooring.  He 
testified  that  he  is  the  husband  of  M.  F.  Jones,  the  owner 
of  the  premises  on  which  the  house  was  built;  that  J.  A. 
Watson  was  the  contractor  for  the  building  of  the  house; 
that  he  was  at  the  house  at  the  time  the  lumber  was  sent 
out  on  the  14th;  that  no  part  of  it  was  taken  from  the 
wagon;  that  he  signed  the  receipt  "exhibit  2";  that  the 
driver  came  into  the  building  with  a  ticket,  while  the 
wagon  stood  on  the  opposite  side  of  the  street;  that  some 
pieces  x)f  lumber  were  taken  from  the  house  and  piled  on 
the  wagon,  and  the  whole  load  was  then  returned  to  ap- 
pellant's yard;  that  the  lumber  sent  out  that  day  was 
rejected  because  it  was  not  kiln-dried;  that  no  flooring 
was  used  in  the  house  that  was  not  kiln-dried  at  the  N 
street  mill ;  that  this  lumber  came  from  the  yard,  and  was 

not  kiln-dried,  and  Watson  told  the  driver  to  take  it  back; 

f 
that  just  previous  to  this  he  had  a  conversation  with 

Watson  in  regard  to  using  the  kiln-dried  lumber  in  the 
dining  room,  and  the  lumber  on  the  wagon  was  not  kiln- 
dried,  and  for  that  reason  was  sent  back;  that  he  knows 
positively  of  his  own  knowledge  that  none  of  the  lumber 
sent  out  on  the  14th  was  delivered  at  the  house  or  on  the 
premises,  or  even  unloaded  from  the  wagon.  Jones  further 
testifies  that  the  driver  left  his  team  in  the  street,  and 
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brought  the  ticket  into  the  house  and  he  signed  it,  but  he 
could  not  say  whether  Watson  instructed  him  to  sign  it; 
that  not  taking  up  the  receipt  he  had  signed  was  an  over- 
sight; that  he  knows  the  lumber  was  hauled  away,  to- 
gether with  some  other  material  taken  from  under  the 
porch  of  the  house  and  loadcnl  on  the  wagon ;  that  he  saw 
the  lumber  taken  away.  Oreen,  the  manager,  only  knows 
that  the  flooring  was  taken  from  thi^  VcUd  by  the  driver 
for  delivery  at  the  Jones  place,  and  that  the  driver  re- 
turned the  receipted  ticket,  fi»om  which  the  charge  was 
made,  but  he  does  not  pretend  to  have  any  personal  knowl- 
edge of  the  delivery  of  the  lumber.  In  this  condition  of  the 
case,  we  think  the  court  was  right  in  accepting  the  positive 
evidence  of  one  wlio  was  present  and  knew  the  facts.  So 
far  as  appears  from  tlie  record,  the  only  persons  who  had 
personal  knowledge  of  the  disposition  made  of  the  flooring 
were  Mr.  Jones  and  the  driver  of  the  wagon.  The  latter 
was  not  used  as  a  witness,  and  Jones'  evidence  is  contra- 
dicted only  by  the  fact  that  he  allowed  his  receipt  for  the 
flooring  to  be  returned  to  the  office  of  the  lumber  company 
by  the  driver.  That  the  bookkec^per  should  charge  this 
item  to  Watson  on  the  return  of  the  receipt  is  natural,  and 
a  strong  presumption  in  favor  of  the  delivery  of  the  lum- 
ber arises  from  the  return  of  the  receipt;  but  we  do  not 
think  that  it  can  prevail  over  the  direct  and  positive 
evidence  of  Jones.  The  charge  entered  in  the  books  of 
the  company  is  no  proof  that  the  flooring  was  delivered. 
If  these  16  pieces  had  been  delivered  and  accepted  by  the 
contractor,  or  other  party  in  charge  at  the  building,  the 
date  for  filing  a  lien  would  date  from  such  delivery,  but 
if  no  delivery  was  made,  if,  as  seems  most  probable  from 
the  evidence,  the  flooring  was  not  accepted,  but  was  re- 
turned, then  it  is  evident  that  there  could  have  been  no 
delivery,  and  the  time  for  filing  a  lien  would  date  from  the 
last  chaise  preceding  this,  which  was  more  than  60  days 
prior  to  the  filing  of  the  lien. 

We  recommend  an  afiirmance  of  the  judgment  of  the 
district  court. 

Epperson  and  Good,  CC,  concur. 
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By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 


Affirmed. 


lONE  Ambler,  appellant,  v.  D.  C  Patterson,  Trustee, 

APPELLEE.* 
Filed  January  23,  1908.     No.  15,236. 

1.  Tax  Deed:    Setting  Aside.     After  confirmation  of  a  sale  for  de- 

linquent taxes  made  under  the  so-called  scavenger  act,  the  deed 
issued  to  the  purchaser  will  not  be  set  aside  on  account  of  ir- 
regularity in  the  levy  of  the  tax,  or  because  an  item  of  void 
special  tax  was  included  in  the  sale. 

2.  Taxation:    Notice  to  Redeem.     A  fair  construction  of  the  statute 

requires  that  a  separate  notice  to  redeem  from  a  tax  sale  should, 
when  published,  be  given  to  the  owner  of  the  land  sold. 

3. :    .    A  notice  running  to  several  different  persons,  and 

describing  different  tracts  in  which  each*  had  a  separate  interest 
or  ownership,  is  not  sufficient. 

Appeal  from  the  district  court  for  Douglas  county: 
Abraham  L.  Sutton,  Judge.    Reversed. 

W.  A.  Saunders,  for  appellant. 

H.  P.  Leavitt,  contra^ 

W.  H.  Herdman  and  Charles  Battelle,  amid  curuB. 

DUFFIE,  C. 

The  plaintiff  brought  this  action  to  quiet  her  title  to 
lot  9,  in  block  16,  in  Ambler  Place,  an  addition  to  the  city 
of  Omaha.  She  alleges  that  the  defendant  is  in  possession 
thereof,  claiming  title  to  the  same  under  a  tax  deed  issued 
by  the  treasurer  of  Douglas  county  under  what  is  known 
as  the  "Scavenger  Tax  Law."    The  district  court  sustained 

♦  Rehearing  denied.      See  opinion,  p.  575,  post. 
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a  demurrer  interposed  to  the  petition,  and  dismissed  the 
action,  and  the  record  has  been  brouglit  here  on  appeal. 

It  is  alh^ged  in  the  petition  that  on  July  1,  1904,  a  peti- 
tion was  filed  in  the  office  of  the  clerk  of  the  district  court 
for  Douglas  county,  Nebraska,  in  the  form  prescribed  by 
chapter  77,  art.  IX,  Comp.  St.  1903;  that  notice  thereof 
was  published  as  provided  by  section  7  of  said  act;  that  in 
the  petition  and  notice  plaintiff's  property  was  describe<l 
and  taxes  to  the  amount  of  $47.09  claimed  as  due  thereon ; 
that  of  these  taxes  $8.69  was  for  regular  city  taxes  for  the 
years  1894  to  1897,  both  inclusive;  that  $2.52  of  said  taxes 
was  for  repairing  a  sidewalk  adjacent  to  the  property.  It 
is  further  alleged  that  the  sidewalk  tax  is  void  for  non- 
compliance with  certain  provisions  of  the  charter  of  the 
city  in  assessing  and  levying  the  same.  It  is  shown  that 
a  default  decree  was  entered  against  the  lot  in  September, 
1904,  the  lot  being  described  as  tract  No.  2,835,  and  that 
subsequently  to  the  entry  of  said  default  decree  "a  notice 
of  sale  was  published  as  provided  in  said  act";  that  on 
Jajiuary  27,  1905,  a  sale  of  the  lot  was  made  to  defendant 
herein  and  a  certificate  duly  issued  to  him.  Further  it  is 
alleged  "that  subsequently,  on  the  3d  day  of  October,  190fi, 
a  certain  affidavit  for  publication  of  final  notice  was  filed 
in  said  tax  suit,  a  copy  of  which  is  hereto  attached  marked 
^Exhibit  5'  and  made  a  part  hcTeof,  and  thereafter  a  cer- 
tain notice,  designated  as  'Final  Notice,'  was  published  in 
the  Omaha  Bee,  a  copy  of  which,  together  with  proof  of 
jmblication,  was  filed  in  such  suit  on  January  25,  1907,  is 
hereto  attached,  marked  'Exhibit  6,'  and  made  a  part 
hereof;  that  thereafter  notice  of  confirmation  w^as  en- 
tered in  the  confirmation  record,  and  an  orde.  of  confirma- 
tion made  on  February  16,  1907.  It  is  further  shown  that 
during  all  of  these  proceedings  the  plaintiff  was  a  non- 
resident of  and  absent  from  the  state  of  Nebraska,  and 
had  no  actual  or  personal  knowledge  of  the  proceedings. 
It  is  also  alleged  that  prior  to  commencing  the  action 
plaintiff  had  tendered  to  the  defendant  the  full  amount 
by  him  paid  at  tax  sale  and  all  subsciiuent  taxes  by  him 
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paid  upon  the  lot,  together  with  interest  and  costs,  and 
that  she  had  tendered  to  the  treasurer  of  the  county  the 
full  amount  of  the  county  and  city  taxes  charged  against 
said  real  estate,  after  crediting  the  amount  paid  by  the 
defendant  at  the  time  of  the  sale. 

The  objection  made  to  the  sidewalk  tax  is  that  no  notice 
of  any  kind  to  construct  or  repair  the  sidewalk  was  ever 
served  upon  the  plaintiff,  who  at  that  time  had  a  known 
residence  in  the  city;  that  in  respect  to  the  regular  taxes 
of  the  city,  which  were  delinquent  upon  the  lot  when  the 
sale  w-as  made,  the  city  council  failed  to  hold  a  session  of 
not  less  than  five  days  as  a  board  of  equalization  to 
equalize  the  taxes  of  said  year,  and  failed  to  give  notice 
of  any  sitting  or  session  of  the  council  for  said  purpose. 
After  confirmation  of  the  sale  mad6  under  the  provisions 
of  the  scavenger  tax  law,  no  irregularity  in  the  assess- 
ment or  levy  of  the  tax  will  operate  to  avoid  the  sale. 
Ample  opportunity  is  offered  the  owner  of  real  estate  to 
contest  the  validity  of  the  tax  prior  to  the  issuance  of  the 
deed.  The  statute  is  a  public  one,  and  of  itself  is  notice 
to  the  taxpayer  that  any  and  all  objections  to  the  tax  as- 
sessed against  his  property  must  be  presented  to  the  court 
before  confirmation  of  the  sale  is  had.  After  con- 
firmation the  purchaser  takes  absolute  title  to  the  land 
purchased,  and  the  taxpayer  has  no  remedy  to  recover  his 
estate,  unless  he  can  impeach  the  proceedings  on  grounds 
upon  which  equity  would  base  relief  against  a  judgment 
in  other  cases. 

In  an  amicus  curiw  brief  filed  by  W.  H.  Herdman,  it  is 
insisted  that  the  notice  of  sale  set  out  in  the  petition  is 
insufficient,  for  tlie  reason  that  it  was  not  published  three 
consecutive  weeks  in  October,  1904.  Section  17  of  the  act 
provides  for  the  notice  of  sale  in  the  following  words:  "It 
shall  be  the  duty  of  the  county  treasurer  of  each  county 
in  the  month  of  October  of  each  year  to  cause  a  notice  to 
be  published  once  a  w^eek  for  three  consecutive  weeks,  in 
some  newspaper  published  and  of  general  circulation  in 
the  county,"  etc.    Comp.  St.  1903,  ch.  77,  art.  IX,    The 
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proof  of  publication  found  in  exhibit  3,  attached  to  the 
petition,  shows  that  the  notice  of  tlie  sale  was  published 
on  October  11,  18,  and  25,  1904,  and  it  is  insisted  that  the 
last  week  of  the  publication  would  end  November  1,  and 
that  the  completed  publication  was  not  made  in  the  month 
of  October.  To  us  this  objection  appears  extremely  tech- 
nical, and  we  are  satisfied  that  three  successive  publica- 
tions made  in  a  weekly  newspaper,  each  issue  of  whicli 
was  published  during  the  mcmth  of  October,  meets  the 
requirements  of  the  statute. 

Again,  it  is  insisted  that  the  final  notice  of  redemption 
is  insufficient  Section  33  of  the  act  provides  for  personal 
service  of  notice  to  redeem  upon  the  resident  owner's  and 
upon  parties  in  possession  of  the  real  estate  sold.  Section 
34  makes  provision  for  such  notice  to  be  given  to  no: 
resident  owners  by  publication.  The  notice  in  this  cas.* 
is  headed  "Tracts  No.  2,820,  2,821,  2,831,  2,835,"  and  i 
directed  to  "Fannie  Edna  Osborn,  lone  Ambler,  Louisa  P. 
Ambler,  owners,  and  to  unknown  owners,  and  to  tlu*  (k- 
cupants,  of  the  real  estate  described  below."  The  real  estate 
described  in  the  notice  is  lots  1  and  2,  in  block  15,  and  lots 
1  and  9,  in  block  16,  in  Ambler  Place.  The  record  does  not 
show,  nor  is  it  claimed,  that  the  plaintiff  herein  was  tlr* 
owner  of  more  than  one  of  these  lots,  and  the  question  is 
whether  a  notice  which  may  be  called  a  "blanket  notice,'' 
directed  to  several  parties  owning  several  distinct  and 
separate  tracts  of  land,  is  such  a  notice  as  is  contemplated 
bv  the  statute. 

The  scavenger  act  provides  for  the  enforcement  and 
collection  of  delinquent  taxes  by  an  action  in  court. 
The  treasurer  is  to  file  a  petition  embracing  a  description 
of  all  lauds  delin(]uent  for  taxes,  each  tract  to  be  num- 
bt^red.  While  all  tracts  that  are  delin(|uent  are  embraced 
in  the  same  petition,  the  statute  makes  the  action  a  sep- 
arate suit  against  each  tract  and  its  owner.  Section  6  of 
the  act  provides:  "Th(*  filing  of  such  p(^tition  shall  ope- 
rate as  the  commencement  of  a  separate  (several)  action 
against  each  parcel  of  real  estate^  shown  in  the  petition. 
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as  well  as  against  every  party  having  or  claiming  any 
interest,  right,  title  or  claim  in,  or  to,  such  real  estate  or 
any  part  thereof."  Section  14  of  the  act,  among  other 
things,  provides :  "The  court  may^  on  its  own  motion,  or 
on  motion  of  either  party,  consolidate  all  cases  and  de- 
fenses in  which  the  answers  present  identical  issues,  pro- 
vided, cases  shall  not  be  consolidated  where  objection  is 
made  by  either  party."  There  can  be  no  doubt  that  we 
must  regard  the  proceeding  as  a  separate  action  against 
each  tract  of  land  and  against  each  owner,  and  that  all 
proceedings  had  relating  to  any  particular  tract,  or  the 
owner  of  such  tract,  must  be  regarded  as  an  independent 
and  separate  action  brought  against  that  tract  and  the 
owner  thereof.  It  is  true  that  the  purchaser  of  more  than 
one  tract  may  have  the  several  tracts  bid  in  by  him  em- 
braced in  one  certificate  of  sale,  and  in  one  deed  when 
confirmation  of  the  sale  is  made,  but  this  may  be.  done 
only  because  the  statute  makes  special  provision  therefor. 
In  no  other  respect  can  duality  of  proceeding  occur. 

An  Iowa  statute  provides  for  giving  notice  to  the  owner 
of  real  estate  sold  for  taxes  bv  the  holder  of  the  certificate. 
The  effect  of  embracing  several  different  tracts  owned  by 
different  parties  in  one  published  notice  was  before  the 
supreme  court  of  that  state  in  White  v.  Smith,  68  la.  313, 
25  N.  W.  115,  and  it  was  there  said:  "The  statute  pro- 
vides that  the  notice  shall  be  given  by  the  'lawful  holder  of 
the  certificate  of  purchase.'  It  evidently  contemplates  that 
a  notice  shall  be  given  by  the  holder  of  each  certificate 
of  purchase.  A  fair  construction  of  the  statute  requires 
that  a  separate  notice  should  be  given  to  the  person  in 
possession  of  or  to  whom  each  tract  of  land  was  taxetl. 
It  is  required,  we  think,  that  the  holder  of  each  certificate 
of  purchase  must  give  a  notice  which  describes  only  the 
land  therein  referred  to  and  states  the  other  statutory 
requisites.  The  notice  in  this  case  may  be  well  designat<*d 
as  a  'blanket  notice,'  and  such  a  notice  is  unknown  to  the 
law.  A  person  is  not  and  should  not  be  required  to  look 
over  fifteen  or  more  descriptions  of  land  to  see  if  any  is 


Vol.  80]  JANUARY  TERM,  1908.  575 


Ambler  v.  Patterson. 


described  in  which  he  is  interested,  nor  should  he  be  re- 
quired to  look  over  as  many  names  in  a  published  notice 
to  see  whether  such  notice  is  directed  to  him.  The  notice 
is  ini^flBicient;  and,  as  both  deeds  are  based  on  the  same 
notice,  the  right  to  redeem  exists  unless  no  notice  was  re- 
quired to  be  given,  which  counsel  for  defendant  contend 
in  the  case.''  We  fully  concur  in  this  reasoning,  and  be- 
lieve that  each  owner  is  entitled  to  a  separate  notice  di- 
rected to  him  alone,  describing  his  own  land  only,  and 
that  what  the  Iowa  court  terms  a  "blanket  notice"  is  not 
sufficient. 

Other  objections  raised  in  this  brief  need  not  be  con- 
sidered, aa  the  petition  recites  that  the  matters  objected 
to  were  done  and  performed  as  i;e(juired  by  the  provisions 
of  the  act,  and  no  fact  to  the  contrary  is  alleged  or  shown. 

Because  of  the  insufficiency  of.  the  final  notice  of  re- 
demption, we  recommend  a  reversal  of  the  judgment  ap- 
pealed from. 

Epperson  and  Good,  CC,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  appealed  from  is 

Reversed. 

The  following  opinion  on  motion  for  rehearing  was  filed 
October  8,  1908.    Reliewring  denied: 

DUPPIE,  O. 

A  motion  for  rehearing,  supported  by  a  brief  of  unusual 
merit,  induced  us  to  order  a  reargument  of  the  case,  and 
to  reexamine  the  opinion  herein,  ante,  p.  570. 

The  objection  urged  against  the  opinion  is  our  holding 
that  a  notice  running  to  several  dii¥erent  persons  and  de- 
scribing different  tracts,  in  which  each  had  a  separate  in- 
terest or  ownership,  is  not  sufficient  to  comply  with  the 
statute  relating  to  "final  notice"  before  confirmation  of 
the  sale  is  had.    A  thorough  examination  of  what  is  known 
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as  the  "Scavenger  Act"  (Comp.  St.  1903,  cli.  77,  art.  IX) 
convinces  us  that  it  was  the  intention  of  the  legislature 
to  allow  the  owner  of  land,  against  which  a  decree  of  sale 
for  delinquent  taxes  has  been  entered,  every  opportunity 
to  save  his  land,  either  by  paying  the  amount  of  the  decree 
prior  to  a  sale,  or  by  redooniing  from  the  sale  afterwards 
made.  That  the  act  should  receive  a  liberal  construction 
in  favor  of  the  owner  to  comply  with  this  evident  purpose 
of  the  legislature  should  not  be  denied ;  and  it  is  our  duty 
to  afford  the  owner  the  opportunity  to  redeem  his  land 
where  full  and  actual  comi)liance  with  the  statute  has  not 
been  observed.  The  language  of  section  33  of  the  act, 
providing  for  service  of  a  "final  notice,"  is,  to  our  minds, 
quite  conclusive  that  a  separate  notice  relating  only  to 
his  own  lands  should  be  served  on  each  owner  and  occu- 
pant thereof.  It  is  true  that  the  statute  allows  a  purchaser 
to  have  any  number  of  tracts  purchased  by  him  embraced 
in  the  same  certificate,  but  it  would  be  absurd  to  hold  that 
the  sheriff,  in  preparing  the  final  notice  which  he  is 
required  to  serve  upon  the  owners  and  occupants  of  land, 
should  embrace  in  such  notice  a  hundred  or  more  of  such 
owners,  and  a  like  number  of  tracts  belonging  to  different 
owners,  if  the  certificate  of  sale  contains  that  number. 
While  we  inadvertently  misquoted  the  language  of  section 
6  of  the  act,  using  the  word  "separate"  instead  of  the  word 
"several"  in  our  former  opinion,  we  cannot  escape  the  con- 
clusion that,  while  the  legislature  provided  for  embracing 
in  one  petition  all  lands  upon  which  taxes  were  unpaid, 
it  was  the  intention  to  deal  with  the  several  tracts  and 
the  several  owners  thereof  as  though  a  separate  action  had 
hi^n  fih^d  against  each.  The  language  of  section  6  implies 
that  this  is  so :  "The  filing  of  such  petition  shall  operate 
as  the  commencement  of  a  several  action  against  each 
parcel  of  real  estate  shown  in  the  petition,  as  well  as 
against  every  party  having  or  claiming  any  interest,  right, 
title  or  claim  in,  or  to,  such  real  estate  or  any  part 
thereof."  If  a  separate  suit  had  been  commenced  against 
each  tract  and  the  owner  thereof,  it  would  hardly  be  con- 
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tended  that  numerous  tracts  and  numerous  owers  could  be 

embraced  in  the  same  final  notice,  and  it  would  be  unfair 

to  the  owner  of  the  land,  especially  where  the  notice  Ik 

given  by  publication,  to  reijuire  him  to  examine  a  list  of 

numerous  names  to  see  if  his  own  appears  therein,  or 

numerous  descriptions  of  real  estate  to  ascertain  whether 

any  of  his  own  lands  were  among  the  descriptions.     The 

purpose  of  the  statute  was  to  bring  home  to  the  owner  by 

direct  notice  the  fact  that  his  land  had  been  sold  and 

that  a  last  opportunity  to  redeem  was  now  offered  him. 

Further  consideration  and  reflection  has  convinced  us  that 

our  former  holding  is  right,  and  should  be  adhered  to. 

Of  course,  different  tracts  belonging  to  the  same  owner 

lay  be  included  in  one  notice,  as  this  could  have  no 

tendency  to  mislead  him.    A  rehearing  is 

Denied. 


First  National  Bank  of  Plattsmouth,  appellee,  v. 
Albert  B.  Gibkon  et  al.,  Executors,  appellants.* 

Filed  January  23,  1908.     No.  16,145. 

L.  Exceptions,  BUl  of:  Motion  to  Quash.  A  bill  of  exceptions  will  not 
be  quashed  upon  the  motion  of  an  appellee,  to  whom  it  had  been 
properly  submitted,  because  it  was  not  served  upon  another  party 
to  the  action. 

2.  Vraudulent  Conveyances.  The  former  adjudications  of  the  question 
here  involved  examined,  and  held  decisive  of  this  case. 

Appeal  from  the  district  court  for  Cass  county:  Paul 
Jessen^  Judge.    Affirmed. 

8.  L.  Geisthardt,  for  appellants. 

A.  N.  Sullivan,  contra. 

Epperson,  C. 

The  subject  matter  of  this  litigation  has  been  before  the 
courts  of  this  state  since  1889.    The  former  opinions  con- 

*  Rehearing  allowed.     See  opinion,  p.  680,  post. 
40 
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tain  a  statement  of  the  facts.  See  57  Neb.  246 ;  60  Neb. 
767;  69  Neb.  21;  74  Neb.  232,  236.  On  the  last  appeal 
(74  Neb.  236)  the  judgment  was  reversed  and  the  cause 
remanded.  Trial  was  had,  and  the  First  National  Bank 
of  Plattsmouth  (appellee)  was  awarded  the  sum  of  |2,328.- 
<)0  against  the  representatives  of  Francis  N.  Gibson,  de- 
ceased, to  pay  the  bank's  judgment  against  John  M.  Carter 
out  of  the  rents  and  profits  of  certain  lands  in  Cass  county 
claimed  and  formerly  adjudged  to  have  been  fraudulently 
conveyed  to  Benjamin  A.  Gibson,  and  by  the  latter  to 
Francis  N.  Gibson,  now  deceased. 

Appellee  filed  a  motion  to  quash  the  bill  of  exceptions 
because  it  was  not  served  upon  the  administrator  of  Car- 
ter's estate.  The  administrator  was  a  party  to  the  suit, 
having  been  substituted  upon  Carter's  decease.  It  was 
decided  in  First  Nat.  Bank  v,  Gibson,  69  Neb.  21, 
that  Carter  was  a  necessary  party  to  this  action  in  the 
court  below.  It  does  not  necessarily  follow^  that  a  submis- 
sion of  the  bill  of  exceptions  to  the  administrator  is  pre- 
requisite to  a  consideration  thereof  lipon  the  issues  exist- 
ing between  the  plaintiff  and  Gibson.  In  Crane  Bros. 
Mfg.  Co.  V.  Keck,  35  Neb.  683,  it  was  held :  "Where  there 
are  two  or  more  principal  defendants  against  whom  the 
plaintiff  is  seeking  to  enforce  a  claim,  there  being  no 
particular  controversy  between  them,  service  of  the  bill 
of  exceptions  upon  one  of  such  defendants  or  his  attorney 
within  the  time  fixed  by  statute  will  be  sufficient."  We 
think  the  same  rule  should  apply  in  this  case,  where  there 
was  in  fact  no  controversy  l>etween  the  appellant  and  his 
codefendants.  Carter  and  the  administrator.  A  failure 
of  the  appellant  to  serve  the  bill  of  exceptions  upon  all 
of  the  appellees  was  held  in  Fitzgerald  v.  Brandt,  36  Neb. 
683,  not  to  be  such  a  submission  as  was  required  by  sec- 
tion 311  of  the  code.  But  it  will  be  observed  that  the  bill 
of  exceptions  was  quashed  only  as  to  the  appellees  to  whom 
it  was  not  submitted.  In  this  case  the  exceptions  were 
submitted  to  the  appellee,  and  his  motion  to  quash  must 
be  overruled. 

Beversed. 
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Appellants'  sole  contention  is  that  the  bank's  right  in 
the  present  suit  to  have  the  rents  and  profits  applied  to  I 

the  satisfaction  of  its  claim  could  have  been  determined 
in  the  action  to  set  aside  the  fraudulent  conveyance  (57 
Neb.  246;  60  Neb.  767),  and,  hence,  the  judgment  in  that 
•ase  is  a  bar  to  the  relief  now  sought.  This  identical  ques- 
tion was  an  issue  in  this  court  when  this  case  was  here 
before.  As  reported  in  74  Neb.  232,  the  conclusions  first 
announced  were  favorable  to  defendants'  (appellants') 
present  contention.  Upon  rehearing,  the  former  judgment 
was  vacated  (74  Neb.  236),  and  the  conclusion  announced 
there,  we  consider,  resolved  this  question  adversely  to 
appellants.  It  is  there  said :  "When  a  conveyance  of  real 
estate  is  set  aside  as  fraudulent  at  the  suit  of  a  creditor, 
and  the  land  subjected  to  the  lien  of  his  judgment,  and  is 
insufl8cient  to  pay  the  judgment,  such  fraudulent  grantcn* 
may,  in.  proper  proceedings,  be  compelled  to  apply  upon 
the  judgments  the  rents  and  profits  of  the  land  which 
accrued  while  the  land  was  in  his  possession  under  the* 
fraudulent  conveyance."  And  in  the  opinion  we  find  th(* 
following:  "If  the  judgment  debtor  had  transferred  cur- 
rent funds  to  the  defendant  for  the  purpose  of  defrauding 
his  creditors,  the  creditors,  upon  making  this  appear, 
might  in  equity  recover" the  amount  from  the  defendant; 
and  so,  if,  to  defraud  his  creditors,  he  placed  in  the  hands 
of  the  defendant  that  which  would  produce  value,  intend- 
ing that  the  proceeds  should  be  placed  beyond  the  rea<*h 
of  his  creditors,  such  proceeds  could  in  equity  be  reached 
by  the  creditors."  This  court  refused  to  apply  to  this  case* 
the  rule  contended  for  by  appellants,  and,  moreover,  re- 
manded the  case  for  proceedings  in  accordance  with  that 
opinion.  Agreeably  thereto  a  new  trial  was  had,  resulting 
in  the  judgment  appealed  from  in  the  instant  case. 

Appellants  amended  the  eighth  defense  in  their  answer 
referred  to  by  Sedgwick,  J.,  and  the  same  now  sufficiently 
alleges  the  bar  of  the  former  suit.  Appellants  contend  that 
for  this  reason  the  case  now  falls  within  the  rule  an- 
nounced in  the  vacated  opinion,  reported  in  74  Neb.  232. 
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We  do  not  understand  that  the  opinion  was  vacated  solely 
or  the  reason  that  the  bar  was  not  sufficiently  pleaded, 
but  because  an  action  in  equity  would  lie  to  recover  the 
rents  and  profits ;  the  land  previously  subjected  to  the  pay- 
ment of  the  bank's  claim  being  insufficient  therefor. 

We  recommend  that  the  judgment  of  the  district  court 
be  affirmed. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affikmed. 

The  following  opinion  on  rehearing  was  filed  June  26, 
1908.  Judgment  of  affirmance  vacated  and  judgment  of 
district  court  reversed: 

JEtes  Judicata.  "The  plea  of  res  judicata  applies  not  only  to  the  points 
upon  which  the  court  was  required  by  the  parties  to  pronounce  a 
judgment,  but  to  every  point  which  properly  belonged  to  the  sub- 
ject matter  of  litigation,  and  which  the  parties,  exercising  reason- 
able diligence,  might  have  brought  forward  at  that  time.  This 
rule  is  not  inflexible,  and  may  yield  In  cases  where  a  good  land 
valid  reason  or  excuse  for  the  failure  to  allege  the  facts  and  seek 
relief  in  the  former  action  is  showti,  but  in  the  Instant  case  such 
excuse  is  neither  pleaded  nor  proved."  First  Nat.  Bank  v.  Oihson, 
74  Neb.  232. 

Reese,  J. 

It  would  serve  no  good  purpose  to  give  an  extended  his- 
tory of  this  case,  for  the  reason  that  a  sufficient  statement 
is  contained  in  the  last  opinion  by  Commissioner  Eppeb- 
SON,  ante^  p.  577,  and  the  many  prior  opinions  ui)on  the 
case  found  in  the  reports.  After  the  filing  of  the  last 
opinion,  a  motion  for  rehearing  was  filed  and  sustained, 
and  the  cause  was  rebriefed,  reargued,  and  submitted  to 
the  court.  That  opinion  is  founded  largely  upon  the  last 
l)rior  opinion  written  by  Chief  Justice  Sedgwick,  and  it 
\.'as  held  that  that  and  other  opinions  and  decisions  of 
this  court  were  conclusive  of  the  case  upon  the  contention 
of  defendant  that  the  decree  in  the  prior  suit  (60  Neb. 
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767)  was  a  final  adjudication  of  the  rights  of  the  parties 
involved  in  this  suit.  The  commissioner  says:  "Appel- 
lants' sole  contention  is  that  the  bank's  right  in  the  present 
suit  to  have  the  rents  and  profits  applied  to  the  satisfac- 
tion of  its  claim  could  have  been  determined  in  the  action 
to  set  aside  the  fraudulent  conveyance  (57  Neb.  246;  60 
Neb.  767),  and,  hence,  the  judgment  in  that  case  is  a  bar 
to  the  relief  now  sought.  This  identical  question  was  an 
issue  in  this  court  when  this  case  was  here  before.  As 
reported  in  74  Neb.  232,  the  conclusions  first  announced 
were  favorable  to  defendants'  (appellants')  present  con- 
tention. Upon  rehearing,  the  former  judgment  was  va- 
cated (74  Neb.  236),  and  the  coliclusion  announced  there, 
we  consider,  resolved  this  question  adversely  to  appel- 
lants." It  is  not  deemed  necessary  to  quote  further  from 
the  opinion,  as  it  consists  to  considerable  extent  of  quo- 
ting the  discussion  presented  by  the  chief  justice.  The  con- 
clusion is  that  that  last  decision  is  a  final  adjudication  of 
the  point  involved,  and  must  be  accepted  as  closing  the 
door  upon  defendants. 

In  order  to  a  full  understanding  of  this  subject,  it  is 
necessary  for  us  to  consider  the  former  opinions  found 
in  74  Neb.  232,  236.  The  former  of  these  opinions  was 
written  by  Judge  Letton  while  on  the  commission.  In 
that  opinion  it  was  held  that  the  issues  involved  and  tri- 
able in  the  former  suit  constituted  a  bar  to  this  action. 
After  a  full  discussion  of  the  subject,  the  commissioner 
said :  "It  is  unnecessary  to  discuss  any  other  of  the  numer- 
ous assignments  in  the  briefs  of  both  plaintiff  in  error  and 
of  the  appellant,  since  these  considerations  dispose  of  the 
case.  We  are  of  the  opinion  that  the  former  recovery  is  a 
bar  to  this  action,  and  that  the  judgment  of  the  district 
court  should  be  reversed  and  the  cause  dismissed."  That 
opinion  was  approved  by  the  court,  and  it  was  ordered 
that,  "for  the  reasons  stated  in  the  foregoing  opinion,  the 
judgment  of  the  district  court  is  reversed  and  the  cause 
dismissed."  The  opinion  was  filed,  and  the  order  dismiss- 
ing the  case  was  made,  June  22,  1905.    For  some  reason. 
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not  stat(^  in  the  report,  Judge  Sedgwick  did  not  sit  in 
the  case.  A  motion  for  rehearing  was  made  and  sus- 
tained. The  grounds  assigned  for  the  rehearing  were: 
''(1)  That  the  sole  ground  upon  which  the  finding  of  dis- 
missal was  based  was  adjudicated  in  the  former  decision 
of  this  court,  and  a  conclusion  reached  in  favor  of  plaintiff. 
(2)  That  the  sole  gi'ound  upon  Tvhich  said  dismissal  is 
based  wa^  not  within  the  issues  of  the  case.  (3)  That  the 
conclusions  reached  by  the  court  in  this  case  are  in  direct 
conflict  with  the  conclusions  reached  in  the  former  adjudi- 
cation. (4)  The  authorities  cited  in  the  opinion  do  not 
tend  to  sustain  it." 

The  final  opinion,  upon  the  rehearing,  was  written  by 
Chief  Justice  Sedgwick^  and  filed  January  18,  1906,  in 
which  it  was  held  that  the  question  of  former  adjudication 
was  not  sufficiently  presented  by  defendants'  answer,  and 
that,  under  the  pleadings,  there  was  no  such  issue  in  the 
case.  In  the  opinion  it  is  said:  "There  is  no  sufficient 
plea  in  bar  in  the  answer.  The  petition  sets  out  all  the 
facts  in  regard  to  the  former  action  and  its  results,  and 
in  regard  to  the  foreclosure  proceedings  in  the  federal 
court,  and  the  application  of  the  land  in  payment  of  the 
judgment  upon  those  proceedings.  These  allegations  of 
the  petition  are  admitted  in  the  answer,  and  there  is  in 
the  answer  what  is  called  the  eighth  defense,  in  which  it 
is  alleged,  ^that  the  suit  brought  by  the  plaintiff  against 
this  defendant  and  commenced  on  or  about  the  7th  dav 
of  August,  1899,  was  an  action  in  equity,  wherein  and 
whereby  the  plaintiff  sought  to  recover  of  this  defendant 
all  and  singular  the  relief  to  w-hich  the  plaintiff  was  or 
might  be  entitled  by  reason  of  the  several  matters  and 
facts  in  the  petition  in  said  suit  set  forth  with  reference 
to  said  land,  and  whereby  the  court  awarded  to  the  plain- 
tiff the  relief  asked  by  the  same,  and  all  and  singular 
the  relief  herein  asked  in  this  petition  might  have  been 
awarded  to  the  plaintiff  in  said  suit  if  the  plaintiff  had 
established  its  right  thereto;  that  the  plaintiff  had  full 
power  and  opportunity  to  ask  the  relief  now  herein  sought. 
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and  the  court  had  full  power  and  authority  to  grant  the 
same.  This  defendant  alleges  that  by  reason  thereof  the 
plaintiff's  cause  of  action  herein  is  barred  by  a  former 
recovery,  and  the  plaintiff  by  reason  thereof  is  not  now 
entitled  to  have  and  maintain  this  action.'  None  of  the 
facts  which  were  supposed  to  constitute  this  defense  was 
pleaded  in  the  answer.  The  plea  amounts  only  to  con- 
clusions of  law  derived  from  the  allegations  of  the  petition. 
No  reply  to  this  defense  was  necessary." 

It  is  true  that  other  questions  are  discussed  and  de- 
cided in  the  opinion,  which  we  need  not  here  notice,  but 
we  think  enough  is  here  shown  to  clearly  indicate  that 
the  question  of  the  former  adjudication  was  not  decided, 
for  the  reason  that  it  was  not  sufficiently  put  in  issue  by 
the  answer.  The  opinion  of  the  court,  as  written  by  Judge 
Letton,  when  commissioner,  fully  discusses  that  question, 
and  decides  it  in  favor  of  defendant  upon  the  theory  that 
the  issue  was  made  and  presented  in  the  answer.  The 
judgment  of  the  district  court  being  reversed,  and  the 
cause  having  been  remanded  for  further  proceedings,  de- 
fendants obtained  leave  in  that  court  to  amend  their 
answer,  and,  the  amended  pleadings  having  been  filed  to 
meet  the  requirements  of  the  opinion  of  the  chief  justice, 
the  cause  was  again  tried  under  the  new  issues,  and  the 
question  is  now  before  us,  if  not  at  the  former  hearing, 
for  decision.  When  we  consider  the  opinion  by  Judge 
Letton,  holding  that  the  former  adjudication  was  a  bar, 
the  judgment  of  the  court  thereon,  the  motion  for  a  re- 
hearing based  in  part  upon  the  ground  that  the  averments 
of  the  answer  were  not  sufficient  to  present  that  issue,  the 
opinion  of  the  chief  justice,  and  the  holding  of  the  court 
sustaining  plaintiff's  contention  on  that  belialf,  the  subse- 
quent amendment  of  the  answer  on  that  particular  subject, 
its  presentation  to  the  district  court  and  to  this  court,  we 
are  persuaded  that  the  former  holding  well  nigh  forecloses 
the  subject,  and  that,  as  the  case  now  stands,  the  holding 
on  that  decision  should  be  adhered  to  as  covering  the  con- 
ditions now  presented.    We  have  carefully  considered  the 
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former  opinion,  the  opinions  by  the  chief  justice  and 
Commissioner  Epperson^  and  are  convinced  that  Judge 
Letton's  views  were  correct,  probably  upon  the  issues  as 
then  formed,  but  certainly  as  they  now  stand,  and  that  the 
holding  in  that  case  must  be  r(»affirmed  and  readopted. 

Our  former  judgment  is  therefore  vacated,  the  former 
recovery  held  to  be  a  bar  to  this  action,  the  judgment  of 
the  district  court  reversed  and  the  cause  dismissed. 

Bevebsed. 
Letton,  J.,  not  sitting. 


Amanda  E.  Wetherell,  appellee,  v.  Frank  Q.  Adams 

ET  AL.,  appellants.* 
FiUED  January  23,  1908.     No.  15,016. 

1.  Appeal:  Conflicting  Evidence:     Fixdings.    Where  the  evidence  in 

the  district  court  consists  of  oral  testimony  which  is  in  sharp  and 
irreconcilable  conflict,  and  the  conclusion  derivable  therefrom  is 
dependent  in  part  upon  inferences  from  circumstances,  some  of 
which  are  in  dispute,  and  in  part  upon  the  weight  and  credibility 
of  testimony  to  be  determined  from  the  degree  of  competency  of 
the  witnesses,  their  opportunity  for  knowledge  and  the  apparent 
clearness  of  their  recollection,  and  the  reasons  therefor,  the  find- 
ings of  the  trial  judge  will  be  considered  in  determining  the 
issues  in  this  court.  Cooley  v.  Rafter,  ante,  p.  181,  followed  and 
approved. 

2.  Evidence  examined,  and  held  sufficient  to  support  the  fin-dings  of 

the  trial  court 

Appeal  from  the  district  court  for  Merrick  county: 
Conrad  Hollenbeck,  Judge.    Affirmed. 

Martin  &  Ayres  and  John  J.  Sullivan,  for  appellants. 

Patterson  d  Patterson,  contra. 

Good,  C. 

Plaintiff  brought  this  action  in  the  district  court  to  can- 
cel and  set  aside  a  deed  of  conveyance  to  80  acres  of  land 

♦Rehearing  denied.    See  opinion,  p.  589,  post. 
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in  Merrick  county,  and  to  quiot  the  title  to  the  premises 
in  her.  The  defendants,  who  are  husband  and  wife,  an- 
swered, alleging  title  in  the  husband  and  asking  that  his 
title  be  quieted.  Upon  a  trial  of  the  issues  the  district 
court  found  in  favor  of  the  plaintiflp,  and  entered  a  decree 
in  conformity  with  the  prayer  of  her  petition,  and  awarded 
to  the  defendants  a  lien  upon  the  premises  for  $42  for  per- 
manent improvements  made  by  the  defendants.  From  that 
decree  the  defendants  have  appealed  to  this  court. 

The  appellants,  Frank  Adams  and  wife,  are  the  son  and 
daughter-in-law  of  the  appellee.  The  following  is  a  sub- 
stantial statement 'of  the  facts  out  of  which  this  contro- 
versy arose:  Amanda  E.  Wetherell  and  her  husband 
separated.  Each  was  the  owner  of  real  estate,  and  upon 
their  separation  they  entered  into  a  contract  whereby  eadi 
released,  or  attempted  to  release,  to  the  other  any  rights 
that  the  respective  parties  may  have  been  entitled  to  in 
the  lands  of  the  other  bv  reason  of  their  marital  relation. 
Amanda  E.  Wetherell  owned  the  80  acres  in  controversy, 
and  leased  the  same  unto  the  appellants,  and  resided  with 
them.  Mrs.  Wetherell  had  two  other  children,  daughters 
both  of  whom  were  married.  It  appears  that  Mrs.  Weth- 
erell had  promised  that  the  80  acres  in  controversy  should 
be  given  to  her  son  at  her  death.  The  rental  for  the  80 
acres  was  fllO  a  year,  and  from  her  scanty  income  she 
was  unable  to  make  such  repairs  and  improvements  upon 
her  premises  as  she  desired  to  have  thereon.  They  dis- 
cussed the  question  of  making  these  improvements  and 
repairs,  and  he  was  willing  to  make  them,  provided  he  was 
assured  that  the  premises  would  be  given  to  him  at  his 
mother's  death.  They  decided  to  go  to  Central  City  and 
arrange  for  drawing  such  papers  as  would  vest  the  title 
to  the  land  in  Mr.  Adams  at  her  death.    On  the  20th  dav 

• 

of  January,  1905,  they  went  to  the  office  of  Patterson  & 
Patterson,  attorneys  at  law,  in  Central  City,  where  Mrs. 
Wetherell  had  them  prepare  a  will,  which  she  executed, 
Wherein  the  premises  were  devised  to  Adams.  After  this 
was  done,  it  seems  that  he  was  still  not  satisfied,  and  had 
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some  fears  that  the  contract  entered  into  between  Mrs. 
Wetherell  and  her  husband  would  not  be  suflBcient  to  cut 
off  any  rights  her  husband  might  have  in  the  land,  in  the 
event  that  he  should  survive  her.    Thereupon  a  deed  was 
drawn,  signed  and  acknowledged  by  Mrs.  Wetherell,  con- 
veying the  premises  to  Adams,  and  at  the  instance  of  Pat- 
terson &  Patterson  a  life  lease  of  the  premises  from  Adams 
to  Mrs.  Wetherell  was  prepared  and  signed  by  hinu     It 
seems  to  have  been  understood  and  agreed  at  the  office  of 
Patterson  &  Patterson  that  the  deed  and  lease  were  not 
to  be  delivered.     The  will,  the  deed  and  the  lease  were 
placed  in  one  envelope  and  given  to  Mrs.  Wetherell.    The 
question  arose  as  to  where  the  papers  should  be  kept 
Some  one  suggested  that  they  should  be  left  in  the  custody 
of  Patterson  &  Patterson,  but  Mrs.  Wetherell  said  that  she 
had  a  safety  deposit  box  in  &  bank  at  Clarks,  where  she 
would  place  them.    Thereupon  Mrs.  Wetherell  handed  the 
envelope,  containing  all  the  papers,  to  Adams,  asking  him 
to  put  them  in  his  pocket  to  carry  them  home  for  her,  and 
that  on  their  way  home  they  would  stop  at  Clarks  and 
leave  them  at  the  bank.    Up  to  this  point  there  is  prac- 
tically no  controversy  as  to  the  facts.     The  appellants 
claim  that  after  reaching  home,  and  after  they  had  eaten 
their  supper,  the  papers  were  read  over  and  examined  by 
them  in  the  presence  of  Mrs.  Wetherell,  and  that  further 
conversation  ensued  with  reference  to  the  making  of  the 
repairs  and  improvements,  and  that  Adams  then  claimed 
that  he  was  unwilling  to  go  ahead  and  make  the  repairs 
unless  the  deed  was  delivered  to  him,  and  that,  thereupon, 
Mrs.  Wetherell  consented  to  his  taking  the  deed.    The  ap- 
pellants claim  that  Mrs.  Wetherell  requested  that  the  deed 
should  not  be  recorded,  because  it  might  lead  to  unpleas- 
antness with  her  married  daughters.    Mrs.  Wetherell  de- 
nies entirely  this  conversation,  and  claims  that  she  never 
delivered  the  deed,  nor  authorized  the  delivery,  and  that 
she  entrusted  the  papers  to  Adams  to  place  in  her  box  in 
the  bank  at  Clarks.     In  the  month  of  June  following 
Mrs.  Wetherell  assigned  to  Adams  a  fire  insurance  jwlicy 
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covering  a  part  of  the  buildings  upon  the  premises.  At 
this  point  it  should  be  remarked  that  Mrs.  Wetherell  was 
practically  blind  and  unable  to  read,  and  she  claims  that 
she  did  not  know  that  she  was  assigning  her  policy  of 
insurance  to  her  "son,  but  believed  that  it  was  a  new 
insurance  policy  which  was  being  taken  out,  and  which, 
she  was  informed,  it  was  necessary  for  her  to  sign.  The 
appellants  both  claim  that  the  assignment  was  read  over 
to  her  and  that  she  fully  understood  it  In  December 
following  this  a  disagreement  arose  between  Mrs.  Weth- 
erell and  her  daughter-in-law,  and  Mrs.  Wetherell  left  the 
home  of  her  son  and  went  to  the  home  of  one  of  her  married 
daughters.  Thereupon  the  son  caused  the  deed  to  be 
recorded.  Mrs.  WetherelPs  daughter  saw  in  the  news- 
paper the  reported  transfer  of  the  real  estate  and  informed 
her  mother,  who  immediately  instituted  this  action  to 
cancel  the  deed  and  quiet  the  title. 

It  will  be  seen  that  this  action  hinges  upon  the  question 
as  to  whether  or  not  there  was  a  delivery  of  the  deed  by 
Mrs.  Wetherell  to  her  son.  There  is  a  sharp  and  irrecon- 
cilable conflict  in  the  testimony.  It  appears  that  Adams 
made  certain  improvements  upon  the  premises  in  the  way 
of  a  workshop,  planting  some  trees  and  some  tame  grass 
seed,  and  papering  and  painting  the  interior  of  the  house, 
and  that  he  paid  the  taxes  upon  the  land  for  the  year 
1905.  All  that  he  did  in  this  respect  would  be  consistent 
with  the  claim  of  Mrs.  Wetherell  that  he  was  to  make  the 
improvements  upon  the  understanding  that  he  was  to  have 
the  property  at  the  death  of  his  mqther.  There  are  certain 
circumstances  that  tend  to  corroborate  Mrs.  WetherelPs 
testimony.  It  would  seem  that  Adams  was  entirely  satis- 
fied to  hiake  the  improvements  and  repairs  if  he  could  be 
assured  that  the  land  would  be  his  at  his  mother's  death. 
To  aiicomplish  this  purpose  her  will  was  executed.  He 
seems  then  to  have  had  some  fears  of  the  claims  of  Mr. 
Wetherell,  .and  for  that  reason  desired  the  deed.  This 
deed  was  signed  and  acknowledged,  but  it  was  agreed 
between  them  that  it  should  not  be  delivered  until  Mrs. 
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Wetherell's  death.  While  it  is,  perhaps,  plain  that  this 
deed  had  no  efficacy  while  undelivered,  yet  it  was  sufficient 
to  satisfy  Mr.  Adams,  and  it  is  not  apparent  that  anything 
came  up,  or  any  new  information  came  to  him,  to  cause 
him  to  change  his  mind.  It  is  somewhat  singular,  then, 
that  if  he  was  satisfied  to  make  the  repairs  and  improve- 
ments on  the  condition  that  he  was  to  have  the  land  at 
his  mother's  death,  and  believing  that  this  was  accom- 
plished by  the  will  and  the  deed,  he  should  then  refuse 
to  make  the  repairs  and  iuiprovements  until  the  deed  was 
delivered  to  him.  Again,  the  evidence  indicates  that  Mr. 
Adams  was  a  man  of  intelligence,  and  he  api)ears  to  have 
been  very  cautious  and  prudent  in  his  dealings  with  his 
mother.  It  is  somewhat  singular  that  one  so  prudent  and 
cautious  should  permit  the  insurance  policy  to  stand  for 
five  montlis  without  being  assigned.  And  if,  as  he  asserts, 
Mrs.  Wetherell  consented  that  the  deed  should  be  deliv- 
ered, and  that  he  should  do  with  it  as  he  pleased,  it  is 
somewhat  remarkable  that  one  so  cautious  and  careful 
should  not  have  had  the  deed  recorded  for  eleven  months 
after  its  delivery.  There  was  also  evidence  of  the  fact 
that  Mr.  Adams  had  had  access  upon  one  or.  more  occa- 
sions to  Mrs.  WetherelPs  private  box  in  which  she  kept 
her  papers  in  the  bank  at  Clarks.  Under  all  these  cir- 
cumstances, we  do  not  think  it  can  be  said  that  the  evi- 
dence preponderates  in  favor  of  the  appellants.  The  bur- 
den of  proof  was  upon  the  appellee.  The  evidence  was  in 
direct  conflict.  The  witnesses  were  personally  before  the 
trial  judge,  who  had,  an  opportunity  to  judge  of  their 
fairness  and  candor;  and  these  facts  w*ere,  doubtless,  con- 
sidered by  the  trial  court  in  finding  the  issues  in  favor 
of  the  appellee. 

While  the  parties  to  this  suit  are  entitled  to  a  trial 
de  novo  in  this  court,  yet  this  court  has  held,  in  Gooley 
r.  Rafter,  ante,  p.  181 :  "The  rules  laid  down  by  this  court 
for  its  guidance  in  such  cases  in  Faulkner  v.  Simnts^  68 
Neb.  299,  as  well  as  in  subsequent  cases  decided  under  the 
present  statute,  are  sound  and  indispensable  to  the  due 
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administration  of  justice.  The  trial  judge,  who  knows  the 
parties  and  who  personally  presided  over  the  examination 
of  the  witnesses  and  obsen  ed  their  demeanor,  is  far  more 
competent,  in  most  cases,  to  weigh  their  testimony  and 
deduce  correct  conclusions  therefrom  than  can  this  court 
be,  having  before  it  nothing  more  than  an  unresponsive 
written  record.  The  findings  of  the  trial  court  in  such 
cases  will  be  consider(*d  in  determining  the  issues  in  this 
court.  The  whole  evidence,  however,  will  be  examined, 
and  the  issues  determined  anew."  We  are  in  entire  accord 
with  this  statement  of  the  law,  and  think  that  it  is 
peculiarly  applicable  to  the  ca^e  at  bar,  and  that  under 
this  holding  we  cannot  conscientiously  say  that  there  was 
any  error  in  the  findings  of  the  trial  court. 

The  judgment  of  the  trial  court  is  amply  supported  by 
the  evidence,  and  we  therefore  recommend  that  it  be 
affirmed. 

DuFFiE  and  Eppeeson,  CO.,  concur. 

By  the  Court:  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 

The  following  opinion  on  motion  for  rehearing  was  filed 
June  4,  1908.    Rchcanng  denied: 

Judgment:  Conclusiveness.  Where  the  validity  of  a  certain  deed  was 
the  sole  issue  tried  in  an  action  quia  timet,  a  decree  of  the 
court  "that  the  title  to  said  premises  be  forever  quieted  In  said 
plaintift"  will  not  bar  defendants  from  asserting  rights  to  pos- 
session or  title  acquired  by  virtue  of  other  contracts. 

Epperson,  C. 

A  statement  of  the  facts  may  be  found  in  the  opinion, 
atite,  p.  584.  Plaintiff's  action  is  founded  entirely  upon 
the  alleged  surreptitious  possession  by  defendants  of  the 
deed  in  controversy.  In  their  answer  defendants  pleaded 
the  delivery  of  the  deed  to  them.  The  evidence,  however, 
discloses  that  at  the  time  of  the  execution  of  the  deed  the 
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defendants  were  in  possession  of  the  land  under  a  lease 
which  expires  March  1,  1909.  This  lease  apparently  was 
superseded  by  a  contract  of  the  parties  contemporaneous 
with  the  execution  of  the  deed.  Plaintiff  agreed  to  devise 
the  land  in  controversy  to  her  son,  the  defendant  Prank  Q. 
Adams,  and  during  plaintiff's  lifetime  defendants  were  to 
have  possession,  use  and  control  of  the  land,  for  which 
they  were  to  pay  plaintiff  $110  annually  during  her  life- 
time,, and  in  addition  thereto  agreed  to  make  certain  im- 
provements upon  the  land.  The  court  decreed  "that  the 
title  to  the  said  premises  be  forever  quieted  in  said  plain- 
tiff." 

It  is  now  contended  upon  a  motion  for  a  rehearing  that 
the  decree  of  the  court  which  we  affirmed  will  bar  the 
defendants  from  asserting  whatever  right  or  title  they  may 
have  under  the  contract  above  referred  to.  We  considered 
that  defendants'  right  to  the  land  derived  from,  the  pos- 
session of  the  deed  only  was  pleaded,  tried  or  determined, 
and  the  d(3cree  of  the  court  only  quiets  and  confirms  the 
plaintiff's  title  as  against  the  deed,  which  it  is  adjudged 
was  never  delivered.  The  judgment  must  not  be  taken  as 
a  bar  to  whatever  rights  the  defendants  have  or  may  have 
hereafter  under  the  contract  of  the  plaintiff  to  devise  the 
land  to  her  son,  nor  under  the  contract  for  possession  dur- 
ing her  lifetime. 

With  this  construction  placed  upon  the  decree  of  the 
court  it  is  apparent  that  a  rehearing  is  unnecessary,  and 
we  recommend  that  the  defendants'  uiotion  be  denied. 

By  the  Court:  For  the  reason  given  in  the  foregoing 
opinion,  defendants'  motion  for  rehearing  is 

OVEREULED. 
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G.  Sam  Boobbs,  appbllbb,  v.  City  of  Omaha,  appellant. 

PlUBD  JANUABY  23,  1908.     No.  15,371. 

1.  Cities:   Oontkacts:    Validity.     Where  a  municipal  corporation  en- 

ten  into  a  contract  which,  under  the  existing  law,  it  was  au- 
thorized to  make,  but  where  the  procedure  laid  down  by  the 
statute  was  not  followed,  the  contract  is  not  ultra  vireSj  but  ir- 
regular, and  the  contractor  or  his  assignee  may  maintain  an  ac- 
tion to  recover  a  remainder  due  upon  such  contract 

2.  Limitation  of  Actions:     Aoknowlkdoment  or  Debt.     A  warrant 

Issued  by  the  proper  authorltisB  of  the  city  in  consideration  of  a 
Talid  Indebtedness  against  it  is  a  written  acknowledgment  of 
such  Indebtedness  and  a  promise  to  pay,  and  arrests  the  running 
of  the  statute  of  limitaUons. 

Appeal  from  fhe  district  coart  for  Douglas  county: 
Willis  G.  Sbabs,  Judgb.    Affirmed. 

m 

H.  E.  Burnam,  I.  J.  Dunn  and  John  A.  Kine,  for  appel- 
lant 

W.  A.  Siiuncders  and  E.  G.  Strode,  contra. 

Good,  0. 

This  is  an  action  to  recover  from  the  city  of  Omaha  a 
balance  on  a  contract  for  grading  a  part  of  Mason  street 
in  that  city,  and  is  for  the  second  time  before  this  court 
for  consideration.  The  former  opinion  appears  in  76  Neb. 
187,  where  a  sufficient  statement  of  the  facts  will  be  found. 
After  the  cause  was  reversed  and  remanded,  a  second  trial 
was  had  in  the  district  court,  resulting  in  a  judgment  for 
the  plaintiff,  and  from  that  judgment  the  defendant  has 
appealed. 

The  second  trial  in  the  district  court  was  upon  the  same 
issues  that  were  presented  in  the  first,  and  the  same  issues 
are  now  involved  that  were  presented  when  the  case  was 
first  before  us.  Several  questions  are  argued  with  much 
earnestness  in  the  very  able  and  elaborate  brief  of  the 
appellant,  but  the  case  must  be  disposed  of  upon  the  ques- 
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tions  decided  in  the  former  opinion.  The  soundness  of 
the  rulings  in  the  former  opinion  on  both  the  questions 
that  the  contract  was  not  ultra  vires  and  that  the 
action  was  not  barred  by  the  statute  of  limitations  is 
vigorously  assailed,  and  we  are  asked  to  disapprove  the 
former  holdings.  In  effect,  we  ai*e  asked  on  this  appeal 
to  grant  a  rehearing  on  the  questions  disposed  of  in  the 
former  opinion.  We  have  reexamined  the  questions  pre- 
sented upon  the  former  hearing  and  again  presented  in 
this  appeal,  and  have  reached  the  same  conclusions  that 
were  reached  in  the  former  opinion. 

Appellant  urges  most  strenuously  that  the  city  council 
did  not  have  tjie  power  to  make  the  contract  until  a  peti- 
tion, signed  by  the  owners  of  a  majority  of  the  foot  front- 
age, had  been  filed  asking  for  a  change  of  grade,  and  that 
until  such  petition  had  been  filed  the  action  of  the  mayor 
and  council  in  awarding  the  contract  was  not  within  their 
power,  and  the  contract  w^as  therefore  ulira  vire^.  In  this 
view  w^e  cannot  concur.  The  power  to  change  the  grade 
of  the  street  was  vested  bv  statute  in  the  mavor  and 
council.  No  new  legislation  was  necessary  to  authorize 
such  action.    The  power  to  change  the  grade  is  conferred 

by  section  109,  ch.  12r/,  Comp.  St.  1903.  Said  section  and 
the  ones  immediately  following  prescribe  the  manner  of 
exercising  this  power.  As  long  as  the  city  was  authorized 
to  change  the  grade  of  the  street  under  the  legislation  then 
existing,  it  cannot  be  properly  said  that,  because  the  man- 
ner of  exercising  that  power  laid  down  by  the  statute  was 
not  strictly  followed,  the  action  of  the  mavor  and  council 
was  ultra  vires.  Properly  speaking,  ultra  vires  contracts 
of  a  municipal  corporation  are  such  as  the  corporation  has 
no  power  to  make  under  any  circumstances  op  for  any 
purpose.  A  contract  of  a  municipal  corporation  is  ultra 
vires  in  its  proper  sense  when  it  has  no  power  under  the 
existing  legislation  under  any  circumstances  to  enter  into 
such  contract.  Such  a  contract,  of  course,  is  wholly  void 
and  gives  rise  to  no  rights.  The  objection  to  such  a  con- 
tract is  not  merely  that  the  corporation  should  not  have 
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made  it,  but  that  it  had  no  power  to  make  it.  But,  in  the 
case  at  bar,  by  the  statute  then  existing  the  mayor  and 
council  were  given  the  power  to  change  the  grade  of  the 
street  and  to  award  contracts  for  perfecting  such  change. 
Where  the  municipal  corporation  has  the  power  to  make 
the  contract,  but  fails  to  follow  the  procedure  laid  down 
by  the  law  for  making  of  the  contract,  it  cannot  properly 
be  said  to  be  ultra  vires  and  void,  but  is  merely  irregular. 
Such  was  the  former  holding,  and  we  believe  it  to  be  sound, 
and  it  should  be  adhered  to. 

With  reference  to  the  statute  of  limitations,  appellant 
contends  that  that  question  was  not  decided  by  the  trial 
court  on  the  first  trial,  and  that  it  w  as  not  properly  before 
this  court  upon  the  former  hearing.  However  that  may 
be,  it  does  not  in  anywise  afifect  the  correctness  of  the 
holding.  In  the  case  of  City  of  Omaha  v.  Clarice,  66  Neb. 
33,  cited  in  the  former  opinion,  it  was  held  that,  where  an 
award  had  been  made  by  the  proper  city  officers  upon  a 
claim  for  damages,  the  statute  did  not  begin  to  run  until 
the  time  of  the  filing  of  the  award,  and  that  such  award 
was  a  record  obligation  in  writing  on  which  an  action 
would  lie  for  five  years.  In  the  case  of  Abrahams  v.  City 
of  Omaha,  ante,  p.  271,  it  was  held  that  a  warrant  issue<l 
by  the  proper  authorities  of  the  city  dn  consideration  of 
a  valid  indebtedness  against  it  is  a  written  acknowledg- 
ment of  such  indebtedness  and  a  promise  to  pay  it,  and 
arrests  the  running  of  the  statute  of  limitations.  So  far 
as  the  statute  of  limitations  is  concerned,  that  case  is 
identical  with  this  one.  In  both  actions  warrants  were 
issued  against  a  special  fund  which  had  never  been  created, 
and  where  the  city  became  liable  upon  a  contract  obliga- 
tion. The  holding  in  that  case  is  conclusive  in  this  case. 
The  action  was  not  barred  by  the  statute  of  limitations. 

It  follows  that  the  judgment  of  the  district  court  is 
right,  and  should  be  affirmed.    . 


DuFFiB  and  Epperson,  CO.,  concur. 
41 
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By  the  Court:  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 


Affirmed. 


Acme  Harvester  Company,  AprEU^KE,  v.  Henry  H.  Car- 
roll, APPELLANT. 

Filed  January  23,  1908.     No.  14,976. 

1.  Sales:    Rescikkion.    ''A  harvesting  machine  was  sold  under  a  war- 

ranty which  provided  that  'if  it  could  not  be  made  to  work  well 
it  would  be  taken  back  if  returned  immediately  to  the  agent  of 
whom  purchased  and  the  cash  payment  refunded  and  the  notes 
given  therefor  returned.'  Held,  That  after  the  purchaser  had  used 
the  machine  a  part  of  two  harvests  he  could  not  rescind  the  con- 
tract, even  though  the  machine  failed  to  comply  with  the  war: 
ranty."    Clark  v.  Leering  tC-  Co.,  29  Neb.  293,  reaffirmed. 

2.  Evidence  examined,  and  held  to  fully  sustain  the  findings  and  judg- 

ment of  the  district  court 

Appeal  from  the  district  court  for  Cass  county:  Paul 
Jessen,  Judge.    Affirmed, 

A.  "N.  Sullivan^  for  appellant. 

Matthew  Gcring,  contra. 

Fawcett,  C. 

This  action  was  brought  by  appellee  against  appellant, 
Henry  H.  Carroll,  and  his  wife,  Carrie,  upon  a  promissory 
note,  dated  June  13, 1903,  given  to  appellee  for  a  combined 
reaper  and  header,  purchased  on  that  date  from  appellee 
by  appellant,  Henry  H.  Carroll.  Defendant,  Carrie  Car- 
roll, interposed  the  defense  of  coverture,  which  was  sus- 

m 

tained  by  the  trial  court,  fio  that  the  case  now  before  us 
stands  upon  the  appeal  of  Henry  H.  Carroll  from  the  judg- 
ment against  him  on  the  note  referred  to. 

One  of  appellant^s  assignments  of  error  is  "miscon- 
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duct  of  appellant's  (appellee's)  attorney."  An  examina- 
tion of  the  record  fails  to  disclose  any  evidence  to  convict 
appellee's  attorney  of  such  charge.  Counsel  for  appellant 
argues  the  questions  of  "accident  and  surprise,"  "newly 
discovered  evidence,"  and  "the  measure  of  damages."  As 
none  of  these  three  alleged  errors  appear  in  the  assignment 
of  errors,  filed  as  recjuired  by  rule  34,  they  cannot  be  con- 
sidered. Erck  V.  Omaha  Nat.  Bank,  43  Neb.  613;  Raker  v. 
State,  50  Neb.  502;  Phoenix  Ins.  Co.  v.  King,  54  Neb.  630. 
This  leaves  for  consideration  the  questions  as  to  whether 
the  judgment  is  sustained  by  sufficient  evidence,  and 
whether  or  not  the  law  has  been  properly  applied  to  the 
evidence.  The  case  was  tried  to  the  court  without  the 
inten^ention  of  a  jury,  and  its  findings,  upon  the  questions 
of  fact  presented  by  the*  evidence,  cannot  be  disturbed 
unless  they  are  clearly  Avrong.  The  record  disclosed  that 
appellant  purchased  the  machine  under  written  contract, 
reading  as  follows:  "All  our  machines  are  warranted  to 
be  well  made,  of  good  material,  and,  with  proper  usage 
and  management,  to  do  good  work.  If,  in  one  day's  trial, 
any  machine  does  not  perform  as  above,  the  purchaser 
agrees  to  notify  Acme  Harvester  Company,  at  its  principal 
office  at  Peoria,  111.,  and  the  agent  from  whom  he  pur- 
chased the  machine,  by  registered  letter  or  telegram,  and 
allow  them  time  to  get  to  the  machine  and  remedy  the  de- 
fect, if  there  be  any  (if  it  be  of  such  a  nature  that  a  remedy 
cannot  be  suggested  by  letter),  the  purchaser  rendering 
necessary  and  friendly  assistance.  If  the  machine  cannot 
be  made  to  fill  the  warranty,  it  shall  be  returned  by  the 
purchaser  to  the  place  where  received,  and  another  fur- 
nished which  shall  perform  the  work,  or  the  money  and 
notes  which  shall  have  been  given  for  same  returned,  and 
no  further  claim  made  on  Acme  Harvester  Company.  It 
is  further  mutually  understood  and  agreed  that  continued 
iH)sse88ion  of  said  machine  after  the  expiration  of  the  time 
named  in  the  above  Avarranty  shall  be  evidence  of  fulfil- 
ment of  the  warranty  to  the  full  satisfaction  of  the  pur- 
chaser, who  agrees  thereafter  to  make  no  further  claim  on 
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Acme  Harvester  Company;  and  further,  that  any  altera- 
tions or  erasures  made  in  the  above  warranty,  or  in  this 
special  understanding  and  agreement,  are  unauthorized 
and  void." 

Without  going  into  the  evidence  in  detail,  it  is  sufficient 
to  say  that  the  machine  was  shipped  by  appellee  to  appel- 
lant's farm  in  Kansas;  that  appellee  sent  an  expert  to  set 
up  the  machine  and  put  it  in  operation;  that  appellant 
used  it  during  the  entire  harvest  of  1903,  and  again  during 
the  harvest  of  1904.  Appellant  testifies  that  during  this 
time  the  nmchine  did  not  do  good  work;  that  he  made 
numerous  complaints  to  appellee,  and  that,  by  reason  of 
the  unsatisfactory  or  bad  working  of  the  machine,  he  lost 
a  portion  of  his  crop  in  1903,  and  again  in  1904,  the  value 
of  which  crops,  together  with  other  expenses  incurred  by 
him,  he  seeks  to  recover  of  appellee  as  damages  resulting 
from  the  failure  of  the  warranty.  The  evidence  also  shows 
that  he  never  returned  the  machine  to  appellee,  nor  to  the 
agent  from  whom  he  purchased  it,  but  kept  and  used 
it,  and  that  it  was  still  upon  his  premises  at  the  time  of 
the  suit;  that  an  agent  of  appellee  made  three  trips  to 
appellant's  place  in  Kansas  in  the  summer  of  1904,  but 
was  never  able  to  find  appellant  at  home;  that  on  one  of 
those  trips  he  took  with  him  an  expert-  to  put  the  machine 
in  order:  that  thev  examined  the  machine,  and  could  dis- 
cover  nothing  wrong  with  it,  except  a  few  breakages,  the 
total  repairs  of  which  would  cost  not  to  exceed  |7  or  $8; 
that  he  told  appellant's  son,  a  young  man  20  or  21  years 
of  aji(N  tliat  he  would  be  in  a  little  town  nearbv  for  several 
days,  and  that  if  his  father  would  come  in  and  pay  the 
note  he  would  give  him  all  the  repairs  he  needcni,  but 
that  appellant  never  called  for  such  repairs,  and  never 
has  paid  the  note. 

We  think  the  evidence  also  fairly  shows,  not  only  that 
appellant  never  in  fact  returned  the  machine  to  the  com- 
pany or  to  the  agent  from  who  lu*  purchased  it,  but  that  he 
never  even  offered  to  return  it  until  after  the  maturity  of 
tli(^  note  and  when  payment  thereof  was  dcMuanded  by  ap- 
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pellee's  representative.  We  think  the  findings  and  judg- 
ment of  the  court  are  fully  sustained  by  the  evidence  and 
were  in  strict  conformity  to  the  law  governing  such  a  case. 
Sycamore  Marnh  Harvester  Mfg.  Co.  v.  *Sturm,  13  Neb. 
210;  Edgcrly  v.  Gardner ^  9  Neb.  130;  (Jlark  v.  Dcering  & 
Co.,  29  Neb.  293. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  affirmed. 

Ames  and  Calkins,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


First  National  Bank  of  Columbus,  appellee,  v.  State 

OF  Nebraska,  appellant. 

Piled  Januaby  23,  1908.    No.  14,974. 

A  public  office  cannot  be  created,  and  its  powers,  duties  and  emolu- 
ments prescribed,  by  concurrent  resolution. 

Appeal  from  the  district  court  for  Lancaster  county: 
Edward  P.  Holmes,  Judge.    Reversed  and  dismissed. 

W.  T.  Thompson^  Attorney  General,  and  W.  B.  Rose, 
for  appellant. 

Reedcr  &  Hobdrt  and  J.  J.  i^ullivan,  contra. 

Ames,  C. 

The  legislature  adopted  in  1897  a  measure  entitled  "Con- 
current Resolution,"  and  having  prefixed  thereto  the  usual 
enacting  clause.  After  a  series  of  preambulatory  "where- 
ases," it  is  by  this  measure  "resolved  by  the  house  of  rep- 
resentatives, the  senate  concurring  therein,  that  the  gov- 
ernor be  and  is  hereby  authorized  to  appoint  a  committee 
of  three  competent  persons  whose  duty  it  shall  be  to  carry 
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out  the  fntent  and  purpose  of  this  resolution.''    Surh  in- 
tent and  purpose  is  thereupon  recited  to  be  to  "ask  the 
assistance  of  the  interstate  commerce  commission"   and 
boards  of  railroad  commissioners  of  certain  sister  states 
and  of  the  territory  of  Okhihoma  in  procuring  for  the  citi- 
zens of  said  states  and  territory  (arid  of  this  state  also, 
we  presume)  "just  and  equitable  freight  rate??,  and  if  nec- 
essary, as  a  last  resort,  to  consider  the  propriety  of  build- 
ing an  interstate  railroad  to  the  Gulf  of  Mexico."    It  was 
further  "resolved,  that  said  committee  shall  receive  a  com- 
pensation not  to  exceed  three  dollars  and  actual  expenses 
for  each  day's  service,  which  claims  for  services  and  ex- 
penses shall  not  be  valid  until  the  same  shall  be  examined 
and  approved  by  the  governor."    The  measure  v^as,  after 
its  passage,  signed  by  the  presiding  officer  of  each  house 
and  presented  to  and  approved  by  the  governor.     Shortly 
afterwards  the  governor  appointed  Warwick  Saunders  and 
two  other  persons  to  serve  as  such  committee,  and  Saun- 
ders at  various  dates  and  times  during  the  summer  of 
1897  presented  to  the  governor  itemized  claims  for  "sal- 
ary" and  expenses  to  which  he  deemed  himself  entitled, 
and  which  the  governor  certified  in  writing  to  having  ex- 
amined and  found  correct,  and  w^hich  the  latter  appro\ed 
as  valid  claims  against  the  state,  accrued  pursuant  to  the 
resolution.    These  claims,  thus  certified,  Saunders  embod- 
ied in  duly  executed  vouchers  w^hich  he  presented  to  the 
auditor  of  public  accounts,  from  whom  he  demanded  war- 
rants in  payment  therefor  upon  the  state  treasurer.     The 
auditor  rejected   the  claims,    which   were  thereupon   as- 
signed by  Saunders  to  the  plaintiff,  the  First  National 
Bank  of  Columbus,  Nebraska,   and  the  latter  appealed 
from  the  decision  of  the  auditor  to  the  district  court  for 
Lancaster  county.     Upon   this   state  of  facts,  which   is 
admitted  by  the  pleadings,  the  court  reversed  the  decision 
of  the  auditor  and  rendered  a  judgment  in  favor  of  the 
l)laintiff  for  the  aggregate  sum  of  $455.57.    The  state,  by 
the  attorney  general,  appealed  to  this  court. 
The  task  of  exposition  has  been  considerably  abridged 
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by  an  agreement  by  counsel,  implied  in  their  briefs  and 
explicit  in  oral  argument,  that  if  the  object  of  the  Resolu- 
tion is  one  which  requires  for  its  accomplishment  the  en- 
actment of  a  public  law,  as  distinguished  from  a  tempo- 
rary legislative  or  administrative  regulation,  the  judgment 
appealed  from  is  erroneous.    That  it  is  such  we  entertain 
no  doubt.    It  is  not  now  necessary  to  attempt  the  formu- 
lation of  a  general  rule  for  the  ascertainment  of  those 
things  whch  may  or  may  not  be  done  by  concurrent  reso- 
lution, but  we  think  it  quite  safe  to  say  that  one  of  the 
things  which  cannot  so  be  done  is  the  creation  of  a  public 
office  and  endowing  it  with  powers  and  duties  and  emolu- 
ments or  compensation.     Such  a  measure  is  one  which 
affects  or  may  affect  the  public  and  private  interests,  the 
life,  liberty  and  property  of  every  citizen,  and  it  can  be 
enacted,  if  at  allj  only  by  public  law.    An  appropriate  title 
for  the  measure  under  consideration  would  have  been  "A 
bill  for  an  act  creating  a  commission  to  solicit  the  aid  of 
the  interstate  commerce  commission  and  of  the  railroad 
commissions  of  Kansas,  Texas  and  the  territory  of  Okla- 
homa for  the  procurement  of  equitable  freight  rates  for 
the  citizens  of  said  states  and  territory  and  to  consider 
the  propriety  of  building  an  interstate  railroad  to  the 
Qulf  of  Mexico."    There  is  nothing  contained  in  this  meas- 
ure that  is  regulatory  of  any  existing  office  or  institution, 
OP  that  purports  to  control  or  direct  the  conduct  of,  or 
to  confer  any  powers  or  duties  upon,  any  existing  function- 
ary ;  but  it  attempts  to  create  an  independent  official  body, 
a  sort  of  gubernatorial  commission,  somewhat  analogous 
to  the  English  royal  commission,  but  for  whose  functions 
and  compensation  legislative  provision  was  deemed  to  be 
requisite  because  of  the  deprivation  of  the  office  of  gov- 
ernor of  the  remnant  of  qualified  legislative  power  pertain- 
ing to  kingly  prerogatives.    No  time  is  fixed  within  which 
the  commission  shall  expire,  and  the  methods  it  shall 
adopt  and  the  expenses  it  shall  incur  are,  subject  to  the 
approval  of  the  governor,  left  to  their  sole  discretion.    The 
governor  is  given  no  power  to  discharge  them,  and  they 
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are  not  required  to  make  any  official  report  of  the  results 
of  their  inquiry,  and  it  is  left  solely  to  his  discretion  and 
approval  what  amount  of  expense  they  shall  incur  or  for 
what  immediate  purposes,  which,  apparently,  may  extend 
to  the  procurement  of  surveys,  drawings  and  estimates  by 
engineers,  pi-oposals  by  railway  contractors,  and  the  ex- 
ploitation of  the  market  for  railw  ay  securities ;  or,  on  the 
other  hand,  the  solicitation  of  assistance  may  be  limited 
to  four  postal  cards  at  a  total  expense  of  four  cents,  and 
the  consideration  of  "the  propriety"  of  gulf  railway  con- 
struction to  silent  philosophical  contemplation. 

Whether  such  a  body,  with  such  vague  and  indefinite 
powers,  wholly  free  from  control  or  responsibility,  and  of 
perpetual  duration,  can  constitutionally  be  created  by  any 
form  of  legislation,  we  do  not  express  an  opinion;  but  we 
are  convinced  that  such  a  feat  cannot  be  accomplished  by 
a  mere  concurrent  resolution,  and  we  therefore  recommend 
that  the  judgment  of  the  district  court  be  reversed  and  the 
proceeding  dismissed. 

FAV7CETT  and  Calkins,  CO.,  concur. 

By  the  Court:  We  concur  in  the  conclusion  reached  in 
the  foregoing  opinion,  and  the  judgment  of  the  district 
court  is  reversed  and  the  proceeding  dismissed. 

Revbrsed  and  dismissed. 


Benjamin  F.  Moore,  appeltant,  v.  Robert  F.  Nebcb  bt 

al.,  appellees. 

Filed  January  23,  1908.    No.  16,030i 

Statutes:  Validity.  When  the  legislative  journals  show  afflnnatlTely 
that  a  bill  which  has  passed  one  house  has  been  amended  In  the 
other  before  final  passage  thereby ,  and  that  such  amendments 
have  not  been  concurred  in  by  the  house  in  which  the  measure 
originated,  and  also  show  affirmatively  that  such  amendments 
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have  not  been  receded  from  with  the  assent  of  a  majority  of  all 
the  members  elected  to  the  house  by  which  they  were  made,  the 
bill  is  void  as  a  measure  of  legislation. 

Appeal  from  the  district  court  for  Sioux  county :  Wil- 
liam H.  Westover,  Judge.    Reversed. 

Allen  G.  Fisher,  for  appellant. 

jB.  L.  Wilhite  and  J/.  F.  Harrinyton,  contra. 

Ames,  C. 

In  January,  1903,  defendants  Robert  P.  and  Margaret 
Neece,  for  the  purpose  of  seen ri  11*1:  payment  of  part  of  the 
purchase  price  of  a  tract  of  land  conveyed  to  the  latter, 
executed  and  delivered  to  the  vendor,  the  defendant  Alli- 
son, their  negotiable  promissory  note,  payable  four  years 
after  date,  with  interest  at  the  rate  of  7  per  cent,  per 
annum  payable  annually,  and  also  executed  and  delivered 
a  mortgage  upon  the  land  conditioned  for  the  payment  of 
the  note,  and  containing  a  covenant  to  the  effect  that  upon 
default  in  payment  of  any  instalment  of  interest  the 
holder  of  the  note  might  declare  the  whole  amount  of 
principal  and  accrued  interest  due  and  payable,  and  en- 
force the  mortgage  by  foreclosure  accordingly.  In  July 
of  the  same  year  Allison,  the  payee,  for  a  valuable  con- 
sideration indorsed  and  delivered  the  note  and  assigned 
the  mortgage  to  the  plaintiff,  who  has  since  remained  and 
now  is  the  owner  thereof.  In  May,  1904,  default  haying 
occurred  in  the  payment  of  the  first  instalment  of  interest 
reserved  by  the  note,  the  plaintiff  exercised  the  option  ex- 
pressed in  the  covenant  above  mentioned,  and  began  an 
action  for  a  foreclosure  of  the  mortgage,  making  parties 
thereto  both  the  defendants  Neece,  and  their  grantees  of 
the  premises,  and  Allison  the  indorser.  This  action  pro- 
ceeded regularly  to  decree,  sale  and  confirmation.  At  the 
time  of  the  confirmation  the  amount  of  the  proceeds  of  the 
sale  applicable  to  the  payment  of  the  mortgage  debt  was 
deficient  of  the  amount  of  the  latter,  with  accrued  interest, 
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in  the  sum  of  |10,192.73,  and  the  court  at  that  time  made 
and  entered,  on  the  application  of  the  plaintiff,  an  order 
that  he  be  permitted  to  withdraw  the  note  from  the  files, 
'^and  that  the  plaintiff  herein,  Benjamin  F.  Moore,  be  and 
is  hereby  granted  and  adjudged  the  right  and  authority 
to  commence  an  original  action  on  said  note,  so  withdrawn 
from  the  files  of  this  court,  against  Robert  F.  Neece  and 
Margaret  Neece,  as  makers  thereof,  and  Peter  Allison,  as 
indorser  thereon,  for  the  recovery  of  any  deficiency  or 
residue  that  may  remain  unpaid  on  ^aid  note  after  the 
proper  application  of  the  proceeds  of  said  sale  of  real 
estate  thereon/'  This  action  was  brought  pursuant  to  the 
foregoing  order,  which  is  recited  in  the  petition.  There 
is  no  dispute  about  the  facts.  The  defendant  Allison  filed 
an  answer,  but  it  differs  from  the  petition  only  in  the 
respect  that  it  recites  the  foregoing  facts  somewhat  more 
fully  than  does  the  latter.  The  defendants  Neece  filed 
separate  answers,  each  to  the  same  effect  as  the  f  jregoing. 
Upon  a  trial  before  the  court  there  was  a  judgment  for 
the  defendants,  from  which  the  plaintiff  appealed. 

The  litigation  involves  two  questions  with  respect  to 
chapter  95,  laws  1897,  entitled  "An  act  to  repeal  sections 
847  and  849  of  the  code  of  civil  procedure  relating  to  defi- 
ciency judgments,  and  to  amend  section  848  of  said  code  of 
civil  procedure  by  striking  out  the  last  five  words  of  said 
section,  namely :  'unless  authorized  by  the  court.^ "  The 
first  of  these  questions  relates  to  the  validity  of  the  said 
chapter,  having  reference  to  its  form  and  the  manner  of 
its  passage,  and  the  second  relates  to  its"  interpretation 
and  effect,  if  it  is  valid.  The  former  of  these  questions 
has  given  rise  to  several  inquiries,  the  first  of  which  in 
natural  order  seems  to  be  whether  the  measure  passed  the 
two  houses  in  such  manner  that  it  can  be  affirmed  that 
in  its  present  form  it  expresses  the  joint  will  of  a  con- 
stitutional majority  of  each.  Under  the  rules  axiopted  by 
former  decisions  of  this  court  this  question  can  be  deter- 
mined only  by  an  examination  of  the  journals  of  the  two 
houses. 
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The  history  of  the  measure,  as  disclosed  by  the  record, 
is  as  follows:  The  bill  was  introduced  in  the  senate  and 
read  a  first  time  as  senate  file  No.  108  on  the  20th  day 
of  January,  1897.     On  subsequent  days  of  the  session  it 
went  duly  and  regularly  through  the  usual  and  necessary 
stages  of  consideration  in  that  body,  and  on  the  19th  day 
of  March  was  read  a  third  time  and  put  upon  its  passage 
and  passed  by  an  affirmative  vote  of  21  senators.    On  the 
following  day  it  was  reported  to  and  read  a  first  time  in 
the  house  of  representatives,  and  on  the  next  day  read  a 
second  time  and  referred  to  general  file.     On  March  25, 
the  committee  of  the  whole  house  reported  the  bill  back 
with  mention  of  amendment,  but  with  a  recommendation 
that  it  be  indefinitely  postponed.    Thereupon  a  motion  was 
made  that  the  report  of  the  committee  be  not  concurred 
in,  "but  that  the  original  bill  as  printed  and  without  any 
amendments  be  ordered  to  a  third  reading."     A  point  of 
order  was  made  against  this  motion  "that  a  motion  to 
amend  a  bill  or  strike  out  a  portion  of  such  bill,  when  the 
report  of  the  committ(H*  of  the  whole  was  before  the  house, 
was  not  in  order."    The  point  of  order  was  overruled,  and 
the  motion,  being  put,  was  defeated  by  a  vote  of  47  to  46 ; 
6  members  being  abscmt  or  not  voting.    On  March  31  the 
bill  was  read  a  third  time,  and  the  speaker  announced 
that,  it  "having  been  read  at  large  on  three  diflferent  days, 
and  the  same  with  all  its  amendments  having  been  printed, 
the  question  is:  ^Shall  the  bill  pass?'"     There  were  58 
votes  in  the  affirmative  and  24  in  the  negative,  and  17 
members  were  absent  or  not  voting,  and  the  measure  was 
duly  declared  passed.    On  the  1st  day  of  April  the  senate 
voted  to  nonconcur  "in  the  house  amendments  to  senate 
file  108,"  and  on  the  same  day  this  action  w^as  by  the 
secretary  of  that  body  reported  to  the  house.     On  the 
next  day,  April  2,  a  motion  to  recede  from  the  house 
amendments  received  43  affirmative  and  39  negative  votes; 
17  members  being  absent  or  not  voting.    The  motion  was 
declared  carrii*<l,  and  so  reported  to  the  senate  by  the 
clerk  of  the  house.     The  bill  with  the  customary  certifi- 


004  NEBRASKA  REPORTS.  [Vol.  80 


Moore  t.  Neece. 


cates  was  then  signed  by  the  presiding  officers  of  the  two 

houses  and  presented  to  the  governor  for  his  consideration. 

This  record  can  leave  no  reasonable  doubt  in  anv  mind 

Me 

familiar  with  it  that  the  bill  was  amended  bv  the  house 
after  its  passajje  by  the  senate  and  that  the  amendments 
were  not  concurred  in  by  the  latter  body.  WTiat  was  the 
number  or  nature  of  those  amendments  we  are  without 
sufficient  knowledge  upon  which  to  base  even  a  conjecture. 
But  we  do  know  that  the  number  of  absentees,  both  on 
the  vote  on  the  final  passage  in  the  house  and  on  the  vote 
therein  to  recede  from  the  amendments,  was  the  same, 
namely,  17.  And  we  know,  al^o,  that  with  the  exception 
of  5  members  the  absentees  on  both  occasions  were  the 
same  persons,  and  that  on  the  passage  of  the  bill  4  of 
these  5  persons  voted  in  the  affirmative  and  1  in  the  nega- 
tive. Now,  if  we  suppose  these  5  persons  to  have  been  pres- 
ent when  the  vote  to  recede  was  taken,  and  to  have  voted 
to  the  same  practical  intent  and  purpose  to  which  they 
did  vote  on  the  final  passage,  the  number  of  affirmative 
votes  on  the  motion  to  recede  would  have  been  increased 
to  47  and  the  negative  to  40.  It  is  a  demonstration,  there- 
fore, that  11  members  who  voted  "aye"  on  the  final  pas- 
sage voted  "nay"  on  the  motion  to  recede.  The  presump- 
tion is,  therefore,  well-nigh  irresistible  that  by  these  11 
members  the  amendments  were  regarded  as  of  so  great 
importance  as  to  be  decisive  of  their  votes  on  both  occa- 
sions, and,  if  the  latter  had  been  absent  or  cast  in  the 
negative  when  the  bill  was  upon  final  passage,  that  meas- 
ure would  have  received  but  47  affirmative  votes  and  would 
have  been  defeated.  It  is  not  unfair  to  assume  that  the 
4  absentees  on  the  last  occasion,  who  voted  "aye"  on  final 
passage,  would,  if  they  had  been  present,  have  swelled  the 
negative  vote  to  43,  and  the  motion  to  recede  would  have 
failed  for  want  of  a  majority  of  the  votes  cast  thereon. 
This  last  assumption  is  strengthened  by  the  fact  that  the 
motion  to  order  the  bill  to  a  third  reading  without  amend- 
ment was  lost  by  a  vote  of  51  to  32,  and  that  of  those  then 
voting  with  the  majority  9  were  members  who  were  absent 
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when  the  vote  was  taken  on  the  motion  to  recede.  Pre- 
sumably, therefore,  if  all  these  9  persons  had  been  present 
on  the  latter  occasion  the  negative  vote  would  have  been 
increased  from  39  to  48.  Of  tlie  remaining  8  members, 
3  were  absent  on  both  occasions.  If  tbe  still  5  remaining 
abj^entees  had  been  present  and  had  voted  for  the  motion 
to  recede,  the  total  affirmative  vote  would  have  been  but 
48  and  the  motion  would  still  have  been  lost  for  want  of 
a  majority  voting  thereon. 

The  governor  did  not  exercise  his  power  to  veto,  but 
neither  did  he  approve  the  bill,  but  he  transmitted  it  to 
the  secretary  of  state,  by  whom  it  was  certified  ajid  pub- 
lished in  the  printed  volume  of  laws  of  the  session.    But 
it  is  clear  to  a  demonstration  that  the  measure,  as  so  filed 
and  published,  was  never  assented  to  by  a  majority  of 
the  members  elect  of  both  houses  of  the  legislature,  and, 
in  our  opinion,  the  inevitable  consequence  is  that  it  has 
never  become  a  law.    To  put  the  matter  briefly :  It  is  clear 
from  the  record,  beyond  doubt  or  cavil,  that  a  majority 
of  all  the  members  elected  to  the  house  expressly  refused 
to  pass  the  bill  without  the  amendments,  and  the  record 
shows  with  equal  conclusiveness  that   such  a  majority 
never  retracted  that  refusal.    In  Hull  v.  Miller^  4  Neb.  503, 
it  was.  held,  in  effect,  that,  when  the  journal  of  either 
house  recites  that  amendments  made  by  the  other  have 
been  submitted  to  a  vote  and  have  been  concurred  in, 
the  presumption  is  that  the  recital  is  true  and  the  requi- 
site vote  has  been  cast  in  their  favor,  and  that  it  is  not 
necessary  for  that  purpose  that  the  roll  of  members  shall 
be  called  and  their  votes  entered  upon  the  record;  but 
this  is  not  equivalent  to  holding  that,  when  the  journal 
discloses  that  the  roll  w^as  called  and  the  vote  was  re- 
corded, and  the  evidence  thus  furnished  is  conclusive  that 
a  majority  of  the  members  elect  did  not  assent,  the  con- 
currence of  a  majority  of  those  present  and  voting  is 
sufficient  for  the  adoption  of  the  amendments.     Such  a 
rule  w^ould  violate  the  spirit,  if  not  the  letter,   of  the 
constitution.     Provisions  of  the  greatest  importance  and 
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of  far-reaching  effect  are  frequently  brought  into  leg- 
islative bills  by  amendment.  A  majority  of  the  mem- 
bers elected  to  each  house  constitute  a  quorum  for  the 
transaction  of  business.  If  the  contention  of  counsel  for 
appellees  is  upheld,  then  the  affirmative  vote  of  26  mem- 
bers of  the  house  or  of  9  in  the  senate  is  sufficient  for  the 
adoption  of  such  amendments,  although  the  journals  show 
affirmatively  that  25  members  in  one  case  and  8  senators 
in  the  other  are  present  and  vote  in  the  negative.  If  this 
practice  can  be  upheld  as  valid  legislation,  the  requirement 
of  section  10,  art.  Ill  of  the  constitution,  that  "no  bill 
shall  be  passed  unless  by  assent  of  a  majority  of  all  the 
members  elected,"  etc.,  mav  easilv  be  evaded  and  will  soon 
become  of  little  practical  force  or  effect.  Of  course,  the 
same  considerations  prevail,  with  even  greater  reason, 
with  respect  to  the  vote  requisite  for  recession  from 
amendments  after  they  Have  been  formally  incorporated 
into  a  bill  and  have  been  solemnly  adopted  by  a  vote  on 
final  passage.  To  permit  less  than  a  constitutional  ma- 
jority afterwards  to  eliminate  them  from  the  bill  by  a 
vote  of  recession  would  be  to  defeat  the  manifest  object 
of  the  constitutional  provision,  which  is  to  require  the 
concurrence  of  a  pi-escribed  majority  of  each  house  in 
every  measure  of  legislation. 

The  conclusion  thus  reached  disposes  of  this  appeal,  and 
dispenses  with  a  decision  of  the  remaining  questions  raised 
and  argued  by  counsel,  none  of  which  is  likely  to  recur  in 

this  case. 

We  recommend  that  the  judgment  of  the  district  court 
be  reversed,  and  a  new  trial  granted. 

FAV7CETT  and  Calkins,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 

a  new  trial  granted. 

Reversed. 
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.  F*  Oady  Lumber  Company,  appellee,  v.  Wilson 
Steam  Boiler  Company,  appellant. 

■ 

BAILED  Januabt  23,  1908.    No.  15.045. 

1.  Api>eal:    Vebdiot:     £<yiDBNCE.    When  a  ver(}ict  of  a  jury  is  found 

from  conflicting  teBtimony,  this  court  will  not  inquire  into  the 
preponderance  of  the  evidence. 

2.  Trial:  EiViDENCE:    Objections.    An  objection  that  a  question  is  lead- 

tug,  incompetent,  immaterial  and  irrelevant  is  not  equivalent  to 
an  objection  that  the  party  is  seeking  thereby  to  discredit  or  im- 
peach his  own  witness. 

3.  Witnesses:    Impeachment.    It  is  within  the  discretion  of  the  trial 

judge  to  allow  counsel  to  ask  a  witness  called  by  him^  who  takes 
him  by  surprise  by  his  testimony,  whether  the  witness  had  not 
at  a  prior  time  made  a  statement  to  him  contradictory  of  or  in- 
consistent therewith. 

« 

Appeal  from  the  district  court  for  Douglas  county: 
Willis  G.  Sears,  Judge.    Affirmed. 

W.  J.  Connelly  for  appellant. 

Baldrige  d  De  Bordj  contra. 

Ames,  C. 

The  petition  in  this  case  alleges,  in  substance,  that  the 
defendant  was  indebted  to  Johnson  &  McAllister,  a  part- 
nership, in  the  sum  of  |680  for  goods  'sold  and  delivered 
by  the  latter  to  the  former,  and  that  on  the  21st  day  of 
February,  1903,  Johnson  &  McAllister  for  a  valuable  con- 
sideration assigntKl  the  claim  in  writing  to  the  j)laintiff, 
and  that  on  the  same  day  notice  of  the  assignment  was 
given  to  the  debtor,  but  that  tlie  latter  had  neglected  and 
refused  to  pay  th(»ri»;)n  any  further  or  greater  sum  than 
f4()4.05,  leaving  due  and  unpaid  the  sum  of  |222.75,  for 
which  plaintiff  pn^ycMl  judgment.  The  discrepancy  is  due 
to  a  nii:'tal:e  in  couiputiitiim,  which  is  not  in  dispute  and 
does  not  rwiuire  explanation.  The  answer  admits  tliat  at 
some  prii>r  tiuie,  nit  stated,  the  dj*f(*ndaut  had  been  in- 
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debted  to  Johnson  &  McAllister  in  some  unspecified 
amount^  but  prior  to  the  making  of  the  "pretended  as- 
signment" pleaded  in  the  petition  the  indebtedness  had 
been  fully  paid  by  tfie  defendant  to  Johnson  &  McAllister, 
and  that  subsequently  thereto  the  defendant  had  by  their 
direction  paid  to  the  plaintiff  the  sum  of  $404.05.  Proof 
of  payment  was  attempted  to  be  made  by  evidence  tending 
to  show  that  before  the  defendant  had  notice  of  the  assign- 
ment it  had,  by  the  direction  and  authority  of  Johnson 
&  McAllister,  paid  the  sum  in  dispute  to  and  for  the  use 
of  the  latter  to  certain  of  their  creditors.  There  is  no 
dispute  that  at  about  that  time  the  defendant  made  pay- 
ment by  such  direction  to  certain  of  such  ci'editors  to  the 
amount  stated,  but  whether  before  or  after  receiving  notice 
of  the  assignment  is  disi)uted.  The  plaintiff  had  a  verdict 
and  judgment,  and  the  defendant  appealed. 

The  evid(^nce  is  largely  circumstantial,  and  each  party 
contends  wath  equal  ardor  and  sincerity  that  it  is  so  over- 
whelmingly in  support  of  his  side  of  the  issues  as  to  be 
practically  without  conflict.  For  that  reason  the  plaintiff 
maintains  that  the  verdict  returned  is  the  only  one  that 
could  be  permitted  to  stand,  and  for  the  same  reason  the 
defendant  insists  that  the  same  verdict  is  wholly  without 
support  by  the  evidence.  The  arguments  are  about  equally 
balanced,  and  there  appears  to  us  to  be  no  great  prepon- 
derance of  the  evidence  on  either  side,  and  so  the  question 
seems  to  be  one  peculiarly  within  the  province  of  the 
jury  to  decide.  The  examination  of  the  witnesses,  which  is 
very  long,  we  do  not  think  it  necessary  to  set  out  m  this 
opinion. .  We  have  made  such  an  examination  of  the  record 
as  to  satisfy  us  that  the  evidence  is  conflicting  within  the 
meaning  of  the  rule  above  alluded  to.  Neither  do  we  feel 
called  upon  to  set  out  the  instructions,  to  the  giving  and 
refusal  of  which  the  defendant  excepted.  Suffice  it  to 
say  that  none  of  them  appear  to  us  to  have  been  preju- 
dicially misleading  or  to  have  been  likely  to  confuse  the 
jury  in  determining  the  very  simple  fact  in  issue. 

Smith,  a  member  of  a  partnership  which  was  a  creditor 
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of  Johnson  &  McAllister,  to  which  the  defendant  claims 
to  have  made  a  payment  on  the  day  before  the  date  of 
the  assignment,  was  an  unw^illing  witness  for  the  plaintiff. 
He  testified,  among  other  things,   that  the  payment  in 
question  was  made  by  a  check  which  was  not  presented 
to  the  bank  on  which  it  was  drawn,  and  cashed,  until  the 
29th  day  of  May,  but  that  he  had  no  recollection  and  did 
not  know  when  it  was  dated  or  when  it  was  delivered  to 
his  firm.    But  he  was  the  bookkeeper  of  his  firm,  and  his 
ledger  account  book  was  produced  and  showed  it  to  have 
been  received  on  Mav  28,  more  than  three  months  after  the 
date  of  the  assignment,  and  he  testified  generally  that  his 
books  were  correctly  kept.    But  before  this  last  incident 
happened  he  was  asked  On  direct  examination  if  he  had 
not,  within  25  minutes  previously,  stated  to  counsel  for 
plaintiff  that  the  check  was  given  on  May  28.    The  ques- 
tion was  objected  to  by  the  following  language :  "I  object 
to  the  question,  now  that  it  is  allowed  by  the  court,  as 
an  improper  question,  as  an  attempt  to  entrap  his  witness 
making  a  statement  contrary  to  what  he  has  already  made, 
and  for  the  reason  that  it  is  leading,  and  that  no  state- 
ment or  claim  has  been  made  by  counsel,  nor  has  any 
foundation  been  laid,  that  will  permit,  authorize  or  justify 
the  asking  of  any  such  question  of  this  witness,  and  for 
the  further  reason  that  it  is  incompetent,  irrelevant  and 
immaterial."     The  objection  w^as  overruled,  and  the  wit- 
ness answered:  "I  think  I  made  that  statement  to  Mr. 
Baldrige  at  the  recess.    That  is  my  recollection."    Lead- 
ing, the  que^stion  undoubtedly  was,  but  the  admission  of 
leading  questions  is  largely  within  the  discretion  of  the 
trial  court ;  the  fact  that  they  are  such  "affecting  only 
the  weight  and  credibility  of  the  testimony  elicited  by 
them.    We  do  not  think  that  in  this  case  the  court  abused 
its  discretion  in  this  regard.    8t.  Joseph  &  (?.  /.  R.  Co,  v. 
Hedges,  44  Neb.  448;  City  of  Harzard  v.  (Utiles,  54  Neb.  26 ; 
Hchmelling  v.  UtatCj  57  Neb.  562.    Was  it  relevant  or  ma- 
terial that  the  witness  stated  out  of  court  that  he  recol- 
42 
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lected  an  alleged  fact  of  which  he  professed,  a  few  minutes 
later,  w^hen  on  the  witness  stand,  to  have  no  recollection? 
Incompetent,  in  connection  with  the  answer  given  as  af- 
fecting the  credibility  of  the  witness,  it  certainly  was  not, 
because  it  is  incredible  that  his  memory  on  the  stand 
would  have  been  a  blank  concerning  a  fact  that  he  rec4)l- 
lected  and  related  a  few  minutes  before.     It  was  compe- 
tent, as  being  such  a  question  as  is  always  treated  as  such 
for  the  purpose  of  laying  the  foundation  for  an  impeach- 
ment; and  such  a  question  is  not  legally  or  technically, 
although  it  may  be  strictly,  irrelevant  or  immaterial.    The 
real  reason  for  exclusion,  if  any,  is  that  it  is  not  such  a 
question  as  counsel  for  the  plaintiff  was  entitled  to  ask 
his  own  witness,  altliough  he  would  have  had  a  right  under 
precisely  the  same  circumstances  to  ask  exactly  the  same 
question  of  the  same  witness,  if  the  latter  had  been  pnv 
duced  and  sworn  at  the  instance  of  the  defendant;  but 
that  objection,  or  its  equivalent,  was  not  made,  and  so 
was  waived.     But  it  is  bv  no  means  certain  that  even 
this  objection  would   have  been  valid,  if  taken.     As  a 
preliminary  to  the  question,  the  witness  was  told  by  coun- 
sel that  its  object  was  to  refresh  the  recollection  of  the 
former,  and  so  undoubtedly  the  latter  would  have  been 
bound  by  the  answ^er,  that  is,  would  not  have  been  per- 
mitted to  dispute  the  witness  had  he  denied  the  statement 
referred  to.     The  authorities  do  not  appear  to  be  quite 
uniform  as  respects  such  a  situation,  but  the  weight  of 
them  seems  to  be  to  the  effect  that  in  such  circumstances 
the  question  is,  in  the  discretion  of  the  trial  court,  admis- 
sible for  the  purpose  of  eliciting  the  truth  from  a  confused 
or  unwilling  witness,  and  in  the  absence  of  abuse  is  not 
reversible  error.     People  v,  Payne,  13  Mich.  474;  Dalian 
(7.  E.  Street  /?.  Co,  i\  MeAWster,  4:1  Tex.  Civ.  App.  131, 
90  S.  W.  933;  Smith  r.  State,  46  Tex.  Cr.  Rep.  267,  81  S. 
W.  936;  State  v.  Cummins,  76  la.  133;  30  Am.  &  Eng. 
Ency.  Law  (2d  ed.),  1130-1132,  and  notes. 

We  are  satisfied  that  the  defendant  suffered  no  preju- 
dice, and  that  the  record  is  free  from  other  error,  and 
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recommend  that  the  judgment  of  the  district  court  be 
affirmed. 

Fawcett  and  Calkins,  CC,  concur. 

By  the  Court:  For  the  reasons  statod  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed, 


William  A.  Cate  v.  State  of  Nebraska. 

Piled  February  6,  1908.    No.  15,205. 

1.  Criminal  Iiaw:  Continuance.  The  right  of  a  defendant  to  contin- 
uance on  account  of  the  unforeseen  and  unavoidable  absence  of  his 
counsel  depends  largely  upon  the  nature  of  the  case,  his  diligence, 
and  the  inability  to  procure  other  counsel  in  time  properly  to 
prepare  for  the  trial,  and,  unless  the  discretion  of  the  trial  court 
in  refusing  the  continuance  has  been  abused,  a  reviewing  court  will 
not  interfere. 

2. :     WrPNESSES.     Discretion   of   Court.    Where   a   number   of 

witnesses  have  testified  to  a  fact  whic^  is  not  in  dispute,  the  trial 
court  may,  in  the  exercise  of  a  reasonable  discretion,  limit  the 
number  of  witnesses  testifying  in  regard  to  same. 


3. :    Instructions.    Instructions  must  be  construed   together,  and, 

even  though  a  certain  portion  standing  alone  may  not  be  tech- 
nically  correct,  yet  if,  taken  as  a  whole,  they  set  forth  the  law 
applicable  to  the  issues  and  the  evidence  they  will  be  upheld. 

4. :  :     Insanity.    Under  the  proofs  tn  this  case,  held  it 

was  not  error  for  the  court  to  omit  to  instruct  as  to  the  defense  of 
insanity,  no  instruction  having  been  requested  by  defendant  on 
that  point 

Error  to  the  district  court  for  Nuckolls  county :  Leslie 
G.  HuRD,  Judge.    Affirmed. 

Halleck  F.  Rose  and  Wilmer  B.  Gomstock,  for  plaintiff 
in  error. 

W.  T,  Thompson,  Aitovncy  General^  Grant  G.  Martin, 
J.  T.  Dysart  and  W.  F.  Buck,  contra. 
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At  the  January,  1907,  term  of  the  district  court  for 
Nuckolls  county  the  defendant  was  convicted  upon  the 
charge  of  making  an  assault  upon  and  stabbing  one  T^ee 
Gress  with  intent  to  wound.  From  this  judgment  of  con- 
viction he  prosecutes  error  to  this  court. 

The  information  contained  two  counts;  the  first  charg- 
ing stabbing  with  intept  to  wound,  and  the  second  stab- 
bing with  intent  to  kill.  The  jury  found  him  guilty  of  the 
charge  in  the  first  count,  and  acquitted  him  of  the  charge 
in  the  second  count.  '  "  defendant.  Dr.  William  A.  Gate, 
is  a  practicing  physician  at  Nelson,  Nebraska.  The  com- 
plaining witness,  Lee  Gress,  is  a  farmer  residing  a  few 
miles  from  that  place.  Cate  had  been  the  family  physician 
for  Gress,  and  had  rendered  services  in  that  capacity 
for  which  a  balance  was  owing  him  from  Gress.  The 
doctor  was  about  to  take  a  trip  for  the  benefit  of  his  wife's 
health,  and  was  attempting  to  collect  money  due  him  to 
produce  funds  for  that  purpose.  A  day  or  two  before  the 
assault  Mrs.  Gress  was  in  Nelson,  and  he  spoke  to  her 
with  reference  to  the  account,  asking  her  to  give  a  note 
for  the  balance  due.  On  the  day  of  the  assault  he  met 
Gress  upon  the  street,  told  him  he  would  like  to  speak 
with  him,  and  led  the  way  to  the  side  window  of  a  drug 
store  on  the  level  of  the  street,  where  Gress  sat  upon  the 
window  sill  and  the  doctor  stood  or  leaned  at  the  side  of 
the  window.  According  to  the  witnesses  for  the  state,  the 
doctor  asked  Gress  to  pay  his  account  or  give  a  note  for 
it,  and  when  Giress  refused  to  do  this  he  applied  an  oppro- 
brious epithet  to  Gress  and  struck  or  pushed  his  fist  in 
Gress^  face  several  times.  Gress  rose  to  his  feet,  threw  off 
his  overcoat  and  a  blouse  which  he  was  wearing,  and,  just 
as  this  was  done,  was  struck  a  violent  blow  with  a  pocket 
knife  in  the  hands  of  the  doctor.  The  knife  penetrated 
his  clothing,  went  through  a  pocket  memorandum  book, 
and  entered  his  body,  striking  a  rib  near  the  r^on  of  the 
heart    He  was  almost  immediately  again  struck  a  blow 
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in  the  side,  which  penetrated  the  pleural  cavity.  Another 
blow  cut  through  the  front  of  the  cap  which  he  was  wear- 
ing, and  struck  about  half  an  inch  above  and  to  the  right 
of  his  eye.  Gress,  in  the  meantime,  had  been  trying  to 
strike  Cate,  but  did  not  succeed  until  after  these  wounds 
were  inflicted,  when  he  struck  him  a  severe  blow  in  the 
mouth,  knocking  him  to  the  sidewalk.  This  terminated 
the  aif  ray.  There  were  a  number  of  persons  standing  near- 
by. Enoch  Gress,  a  brother  of  Lee  Gress,  at  the  time  th(» 
quarrel  began  was  standing  with  some  others  upon  th(» 
sidewalk  toward  the  east  end  of  the  building.  He  had  a 
pocket  knife  in  his  hand,  with  which  he  was  fl<i;uring  on 
or  boring  into  the  wall.  When  he  heard  the  words  applied 
by  the  doctor  to  his  brother,  he  moved  toward  the  com 
batants,  dropping  his  knife  into  his  pocket  as  he  did  so, 
but  before  he  reached  them  Cate  had  been  knocked  down 
by  Lee.  When  the  doctor  was  striking  Lee  Gress  with  t]w 
knife,  Gress  called  out,  "Somebody  give  me  a  knife,"  but 
did  not  obtain  a  knife  from  his  brother,  and  was  unarmed 
during  the  assault.  The  evidence  of  the  defendant's  wit 
nesses,  except  that  of  the  defendant  himself,  as  to  the  essen 
tial  points,  varies  but  little  from  that  of  those  of  the  state, 
the  variance  apparently  depending  largely  upon  their  dif- 
ferent points  of  view  of  the  aflfray.  Dr.  Cate  testifies  that, 
after  he  and  Gress  had  had  some  words,  while  Gress  was 
sitting  in  the  window,  Gress  arose  and  threw  off  his  over- 
coat; that  at  that  time  Enoch  Gress  came  rapidly  toward 
them  with  a  knife;  that  Lee  Gress  asked  for  the  knife, 
and,  he  thought,  got  it  from  Enoch ;  that  Gress  then  struck 
him  a  blow  which  dazed  him ;  that  he  then  went  to  fighting, 
and  that  he  has  no  recollection  or  knowledge  of  having 
struck  Gress  with  the  knife,  and  that,  if  he  did  so,  it  was 
done  while  he  was  in  this  da^aed  condition.  Some  of  the 
witnesses  for  the  defense  say  that,  after  the  quarrel  began, 
Enoch  went  toward  Lee,  saying,  "not  to  take  that  off  of 
him";  that  Lee  then  took  off  his  coat,  told  Enoch  to  give 
him  his  knife,  and  that  the  doctor  then  said,  "You  will  take 
your  knife,  will  you?    I  have  got  a  knife  too,"  and  the 
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doctor  then  took  his  knife  out  of  his  pocket,  and  the  fight 
began.  But  on  cross-examination  ho  witness  testified  thai 
Lee  Gress  ever  had  a  knife,  or  ever  received  one  from  his 
brother,  or  that  Enoch  had  a  knife  in  his  hand  when  he 
reached  the  point  w  here  Lee  and  the  doctor  were.  From  a 
careful  reading  of  the  evidence,  we  are  convinced  that  it 
was  ample  to  warrant  the  jury  in  coming  to  the  conclusion 
that  the  defendant  was  guilty  of  a  malicious  assault  upon 
Lee  Gress  with  intent  to  wound  him. 

1.  It  is  contended  that  the  court  erred  in  refusing  to 
continue  the  case  to  permit  of  the  attendance  of  one  of 
defendant's  counsel,  who  resided  in  Kansas  City  and  who 
was  detained  by  the  sickness  of  one  of  his  family.  The 
information  in  this  case  w^as  filed  on  March  28,  1905.  In 
November  of  that  year  a  trial  was  had  at  which  the  jury 
disagreed.  From  that  time  for  more  than  a  year  the  case 
was  pending,  and  the  record  does  not  show"  the  cause  of 
the  delay.  On  November  20,  1906,  the  case  came  up  for 
liearing  upon  the  application  of  the  defendant  for  a  con- 
tinuance, and  the  case  was  continued  until  January  14, 
1907.  On  the  15th  of  January,  on  defendant's  application, 
the  case  was  again  postponed  to  January  23  "to  allow 
defendant  time  to  pix)cure  counsel  to  take  the  place  of  his 
attorney  G.  W.  Stubbs,"  and  the  sheriff  was  directed  to 
call  35  talesmen  to  appear  at  that  time  for  the  trial  of 
the  case.  The  record  does  not  show"  upon  what  ground 
the  case  was  continued  from  November  20  to  Januarj'  14, 
except  that  it  was  at  the  request  of  the  defendant.  On  th(* 
23d  of  January  he  again  applied  for  a  continuance,  upon 
the  ground  that  Honorable  G.  W.  Stubbs,  of  Kansas  City, 
who  was  his  leading  counsel,  w^as  unable  to  attend  the 
trial  for  tlu*  following  reasons,  shown  by  Judge  Stubbs' 
affidavit,  viz. :  That  his  little  daughter  was  taken  sick  be- 
fore the  14th  of  January;  that  on  the  14th  the  physician 
in  attendance  advised  him  that  he  might  safely  leave  home; 
that  he  reached  Nelson  on  Tuesday  morning,  the  15th,  but 
was  immediatelv  advised  that  his  child  was  much  worse 
and  called  back  to  Kansas  City;  that  her  condition  is 
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now  such  that  he  cannot  at  present  leave  her  bedside,  but 
that,  if  the  trial  is  delayed  two  or  three  weeks,  he  believes 
he  will  be  able  to  be  present  and  assist  in  th^  trial;  that 
the  defendant  could  not  procure  other  counsel  between  the 
time  when  it  was  apparent  that  he  could  not  be  present 
and  the  date  that  the  case  wa^  set  for  trial,  so  that  such 
counsel  might  be  of  any  material  value  in  the  trial  of  the 
case.  This  applicati<m  was  overruled,  and  exception  taken. 
It  appears  that  Mr.  H.  H.  Mauck,  counsel  for  defendant, 
who  tried  the  case,  had  been,  engaged  as  one  of  defendant's 
counsel  for  a  long  time;  that  the  probability  of  Judge 
Stul)bs  being  unable  to  attend  the  trial  had  been  antici- 
pated at  the  time  of  the  application  for  the  continuance 
on  January  15,  and  that  a  week's  continuance  had  been 
granted,  in  order  to  allow  defendant  to  procure  other 
counsel,  if  necessary.  The  evidence  in  the  case  was  simple, 
consisting  mostly  of  the  statements  of  eye-witneses  to  the 
transaction,  and,  so  far  as  the  examination  shows,  all  the 
facts  bearing  upon  the  question  of  the  defendant's  guilt 
OP  innocence  seem  to  have  been  brought  out  at  the  trial 
by  Mr.  Mauck.  It  is  no  doubt  true  that,  if  a  defendant 
has  been  surprised  by  the  linforeseen  and  unavoidable  ab- 
sence of  his  counsel,  which  may  result  in  serious  prejudice 
to  him,  a  new  trial  may  in  some  cases  properly  be  alloAved ; 
but  this  depends  largely  upon  the  nature  of  the  ca^se  and 
the  inability  to  procure  other  counsel  in  time  for  the  trial, 
and,  unless  the  discretion  of  the  trial  judge  has  been 
abused,  a  reviewing  court  will  not  interfere.  The  defend- 
ant knew  that  35  talesmen  had  beeii  summoned  from  the 
body  of  the  county  to  attend  for  the  trial  of  his  case  on 
the  23d,  and  that  a  continuance  had  been  granted  so  as 
to  allow  him  to  procure  other  counsel  in  the  event  that 
Judge  Stubbs  was  unable  to  attend.  He  apparently  took 
no  steps  to  avail  himself  of  the  time  allowed  him  for  this 
purpose,  but  preferred  to  take  the  chances  of  the  little 
girl  improving  so  that  his  counsel  could  attend,  or,  on  the 
other  hand,  trying  the  case  with  Mr.  ^Mauck,  who  was  fully 
cognizant  of  the  facts.    We  think  no  error  was  committed 
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by  the  trial  court  in  overruling  the  motion  for  a  further 
continuance. 

2.  Error  is  assigned  on  the  refusal  to  allow  the  witness 
Schaflfer  to  testify.  Several  witnesses  were  called  by  the 
defendant  to  testify  to  the  fact  that  after  the  occurrence 
the  defendant  bore  evidence  of  having  received  a  severe 
blow  upon  the  mouth,  and  also  that  there  was  an  abrasion 
upon  his  cheek,  apparently  for  the  purpose  of  contradict- 
ing Gress'  testimony  that  he  only  struck  the  doctor  once 
during  the  affray.  The  record  is  as  follows  on  this  point : 
"Alma  Schaffer  is  called  as  a  witness  by  the  defendant 
Court:  Is  this  witness  on  the  same  subject?  Mr.  Mauck: 
Yes,  sir.  Court :  You  need  not  call  any  more  witnesses  on 
that  point.  Defendant  excepts."  A  number  of  cases  have 
been  cited  which  hold  that  a  court  may  not  arbitrarily 
determine  the  number  of  witnesses  to  be  called  upon  a 
given  point.  As  a  general  principle  this  may  be  said  to 
be  the  law.  The  principle,  however,  is  subject  to  many 
exceptions.  Where  a  number  of  witnesses  are  called  and 
have  testified  to  a  point  that  is  not  disputed,  it  is  unneces- 
sary to  take  up  the  time  of  the  court  with  more  of  such 
testimony.  The  blow  on  the  mouth  was  admitted,  and 
the  fact  that  there  Avas  an  abrasion  ^  upon  the  doctor's 
cheek  was  not  disputed  by  the  state.  It  is  true  Gress 
testified  that  he  only  struck  one  blow,  and  that  that  blow 
knocked  the  doctor  to  the  ground ;  but  neither  he  nor  any 
other  witness  for  the  state  denied  or  disputed  the  fact  that 
the  doctor's  cheek  showed  an  abrasion  afterwards.  The 
matter  was  largely  within  the  reasonable  discretion  of 
the  trial  court,  and  we  think  no  error  was  committed; 
moreover,  no  offer  was  made  to  prove  the  facts  as  to  which 
this  witness  was  called  to  testify. 

3.  The  definition  of  malice  in  instruction  No.  11  is  com- 
plained of.  Instruction  11  is  as  follows:  "Malice  in  its 
legal  sense  denotes  that  condition  of  the  mind  which  is 
manifested  by  the  intentional  doing  of  a  wrongful  act 
without  just  cause  or  excuse.  It  means  any  wilful  or 
corrupt  intention  of  the  mind;  and,  as  applied  to  this 
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case,  if  you  shall  be  satisfied  by  all  the  evidence,  beyond 
a  reasonable  doubt,  that  the  defendant,  without  just  cause 
or  excuse,  committed  the  offense  charged  in  manner  and 
form  as  charged  in  the  information,  then  it  was  done  with 
malice,  or  maliciously."  This  instruction  is,  in  substance, 
identical  with  that  approved  in  Housh  v.  State^  43  Neb. 
161,  and  MeVey  v.  State^  57  Neb.  471,  and  we  see  no  reason 
to  change  the  rule,  though  we  think  a  better  statement 
would  have  been  "any  wilful  and  corrupt  intention  of  the 
mind,"  instead  of  using  the  disjunctive.  This  definitipn, 
or  one  substantially  the  same,  has  been  adopted  by  many 
other  courts.  See  25  Cyc.  1667,  notes  83,  84.  The  in- 
struction must  be  read  as  a  whole  and  considered  in  con- 
nection with  the  charge  in  the  information,  and,  thus  con- 
sidered, it  is  a  fair  statement  of  the  law  applicable  to  the 
case. 

4.  Complaint  is  made  of  the  giving  of  the  third  instruc- 
tion, and  of  the  supplemental  instructions  given  at  the 
request  of  the  jury.  Instructions  must  be  construed  to- 
gether. In  instruction  1,  section  16  of  the  criminal  code, 
the  violation  of  which  is  charged  in  the  information,  is 
set  forth,  as  also  is  section  17,  relating  to  assault  and  bat- 
tery. By  instruction  3  the  jury  were  told,  in  substance, 
that  they  may  find  the  defendant  guilty  of  malicious  stab- 
bing and  cutting  with  intent  to  wound,  as  charged  in  the 
first  count,  or  with  intent  to  kill,  as  charged  in  the  second 
count,  the  intent  being  the  only  difference  in  the  two 
counts,  or  that  they  might  find  the  defendant  guilty  of 
assault  and  battery.  In  the  supplemental  instructions 
they  were  told  that  section  16  is  the  law  on  which  the 
information  is  based  in  both  counts,  and  that  under  sec- 
tion 17,  if  they  found  the  defendant  not  guilty  of  the 
greater  charge,  they  will  lawfully  find  him  guilty,  if  the 
evidence  justifies,  of  a  less  grade  of  the  offense,  as  is 
explained  in  instruction  3.    We  find  no  error  in  this. 

5.  With  regard  to  the  complaint  with  reference  to  no 
instruction  having  been  2:iven  as  to  the  defense  of  insanity, 
we  think  counsel  for  1      defense  were  in  nowise  to  blame 
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for  not  requesting  an  instruction  attempting  to  excuse 
the  assault  upon  that  ground.  While  it  may  not  have 
been  error  to  give  such  instruction,  if  requested,  the  proofs 
can  hardly  be  said  to  require  the  court  to  submit  such 
defense  or  to  warrant  the  jury  in  giving  it  much  consider- 
ation. 

6.  It  is  urged  that  the  court  erred  in  excluding  testi- 
mony as  to  the  permanent  character  of  the  injury  to  the 
defendant,  caused  by  the  blow  on  the  mouth.  While  the 
objection  to  the  question  asking  Dr.  Buffington  what  the 
effect  of  the  bloV  upon  Dr.  Cate  was  as  to  the  permanency 
of  the  injury  was  sustained,  the  witness  immediately  there- 
«after  testified  "that  at  the  point  of  the  depression  there 
was  an  injury  to  the  spine  that  remains."  The  state  moved 
to  strike  this  answer  out,  but  it  was  permitted  to  stand. 
We  think  the  court  took  the  proper  view  in  holding  that 
the  permanency  of  the  injury  inflicted  by  the  blow  upon 
the  mouth  had  no  relevancy  to  the  issue  which  was  being 
tried,  but,  even  if  it  had  any  bearing,  the  evidence  as  to 
its  permanent  nature  was  eventually  brought  before  the 
jury  as  just  stated. 

Lastly,  it  is  urged  that  the  evidence  is  insufficient  to 
justify  or  excuse  conviction  of  a  felony.  We  have  care- 
fully read  the  entire  bill  of  exceptions,  and  are  forced 
to  come  to  the  conclusion  that,  however,  much  to  be  re- 
gretted the  consequences  to  the  defendant  and  to  his  family 
may  be,  the  conviction  must  be  sustained.  It  was  appar- 
ently by  the  merest  accident  that  the  wounds  inflicted  on 
the  body  of  Lee  Gress  did  not  reach  a  vital  spot,  and  the 
defendant  is  to  be  congratulated  that  the  result  was  not 
much  more  serious.  The  trial  court  seems  to  have  care- 
fully preserved  all  the  defendant's  rights,  and  we  think 
no  prejudicial  error  is  to  be  found  in  the  record. 

The  judgment  of  the  district,  court  is 

Affirmbd. 
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Oabl  E.  Carson  v.  State  of  Nebraska. 

Filed  Februaby  6,  1908.    No.  15,123. 

1.  Criminal  Law:   Preliminary  Examination:    Finding.   A  complaint 

was  filed  before  an  examining  magistrate  charging  plaintiff  In 
error  with  maliciously  killing  and  destroying  14  certain  hogs  of 
the  value  cf  $120,  the  personal  property  of  a  person  named  in  the 
complaint  as  the  owner  thereof.  A  warrant  was  issued,  plaintiff 
In  error  was  arrested,  and  an  examination  had,  in  which  he  was 
held  to  appear  at  the  next  term  of  the  district  court.  He  gave 
the  required  recognizance,  and  was  discharged  from  custody.  In 
the  docket  entry  of  the  examining  magistrate  a  history  of  the 
case  was  given,  and  it  was  recited  that,  "after  hearing  the  testi- 
mony of  the  witnesses,  and  being  fully  advised  in  the  premises, 
the  court  finds  that  there  is  probable  cause  to  believe  that  the 
defendant  is  guilty  as  charged  in  the  complaint.  It  is  therefore 
considered  by  me  that  the  defendant  give  bond  in  the  sum  of  $500 
for  his  appearance"  at  the  next  term  of  the  district  court,  etc. 
Held,  "that  this  sufficiently  showed  that  the  magistrate  found  thai 
an  offense  had  been  committed. 

2.  :  Verdict:  Review.  Upon  the  trial  there  was  a  sharp  con- 
flict between  the  testimony  of  the  witnesses  for  the  state  and 
those  on  behalf  of  the  defense.  If  the  jury  believed  the  witnesses 
produced  by  the  state  there  was  sufficient  evidence  to  sustain  a 
verdict  finding  the  accused  guilty.  They  being  the  sole  judges  of 
the  weight  of  the  evidence,  their  finding  cannot  be  molested. 

3.  :    Information:    Variance.    The     information     charged     the 

malicious  killing  and  destruction  of  14  certain  hogs  of  the  value  of 
$120,  the  offense  charged  to  have  been  committed  on  the  5th  day 
of  May,  1906.  The  evidence  tended  to  show  that  5  hogs  were  killed 
on  the  23d  day  of  April,  1906,  the  value  of  which  was  found  to 
be  $44.17,  the  offense  proven  being  identified  as  the  one  charged 
In  the  information.  Heldy  That  the  verdict  responded  to  the 
charge  in  the  information. 

4.  :    EvroENCE  of  Value.     There  was  a  conflict  in  the  evidence 

as  to  the  size  and  weight  of  the  hogs  alleged  to  have  been  killed 
and  destroyed.  A  witness,  a  dealer  in  live  stock,  was  called  by 
the  prosecution  and  asked  as  to  the  value  of  the  hogs  on  the  date 
of  the  alleged  offense,  specific  weights  being  given  in  the  question 
and  which  corresponded  with  the  weights  testified  to  by  some  of 
the  witnesses.  The  answer  of  the  witness  was  given  stating  the 
value  to  be  a  certain  price  per  hundredweight,  leaving  the  jury 
to  decide  as  to  the  weight  of  the  hogs.    Held,  No  error. 
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5. :    Maocb:    Question  fob  Jury.   The  question  as  to  whether 

the  acts  charged,  if  committed,  were  maliciously  done  was  one  of 
fact  for  the  Jury  to  decide  from  all  the  evidence  upon  that  part 

*       of  the  case. 

6.  :  iNSTBucTioNs:  Review.  In  order  to  obtain  a  review  of  in- 
structions given  to  a  trial  jury  by  the  court,  it  is  necessary  that 
the  record  show  that  exceptions  were  taken  to  the  instructions  of 
which  complaint  is  made. 

Error  to  the  district  court  for  Greeley  county:  James 
R.  Hanna,  Judge.    Affirmed, 

J.  R.  Swain,  T.  P.  Lanigtm  bjiA  George  A.  Adams,  for 
plaintiff  in  error. 

W,  T.  Thompson,  Attorney  General,  and  Grant  G.  Mar- 
fin,  contra. 

m 

Reese,  J. 

A  complaint  was  filed  before  the  county  jrfdge  of  fTreolcy 
'•ounty  charging  the  plaintiff  in  error  with  the  crime  of 
wilfully,  unlawfully  and  maliciously  killing,  wounding 
and  destroying  14  hogs  of  the  value  of  ?120,  the  personal 
I)roperty  of  Patrick  McManaman.  A  preliminary  examin- 
ation was  had,  which  resulted  in  the  accused  being  recog- 
nized to  the  district  court.  Upon  the  conclusion  of  the 
preliminary  examination  the  county  judge  made  the  fol- 
lowing entry  in  his  docket :  "After  hearing  the  testimony 
of  the  witnesses,  and  being  fully  advised  in  the  premises, 
the  court  finds  that  there  is  probable  cause  to  believe  the 
<lefendant  is  guilty  as  charged  in  the  complaint.  It  is 
therefore  considered  by  me  that  the  defendant  give  bond 
in  the  sum  of  |500  for  his  appearance  in  the  district  court 
for  Greeley  county,  Nebraska,  on  the  first  day  of  the  fall 
term  thereof,  to  wit,  October  22,  1906.'^  PlaintiflP  in  error 
entered  into  the  required  recognizance,  and  the  case  was 
certified  to  the  district  court.  The  county  attorney  filed 
his  information,  whereupon  plaintiff  in  error  filed  his 
motion  to  quash  the  information,  which  being  overruled, 
he  presented  a  plea  in  abatement,  to  which  the  county  at-^ 


Vol.  80]  JANUAEY  TERM,  1908.  621 


Carson  v.  State. 


torney  demurred.    The  demurrer  was  sustained.    Plaintiff 
in  error  excepted  to  the  ruling  in  both  instances. 

The  point  presented  by  both  the  motion  to  quash  and 
the  plea  in  abatement  was  tliat  no  sufficient  preliminary 
examination  had  been  had,  because  there  was  no  finding 
by  the  county  judge  that  an  offense  had  been  committed, 
no  reference  to  that  subject  being  found  in  the  entry  of 
the  decision  by  him.  It  is  contended  by  plaintiff  in  en'or 
that  such  a  finding  is  jurisdictional,  that  it  should  be 
entered  in  the  docket  of  the  examining  magistrate,  and 
that  in  its  absence  the  county  attorney  had  no  authority 
to  file  the  information  or  prosecute  the  case.  The  portion 
of  the  statute  bearing  upon  this  subject  is  found  in  section 
302  of  the  criminal  code.  It  is  provided:  "If,  upon  the 
whole  examination,  it  shall  appear  that  an  offense  has 
been  committed  and  there  is  probable  cause  to  believe  that 
the  person  charged  has  committed  the  offense,  the  accused 
shall  be  committed,"  etc.  In  Clark,  Criminal  Procedure, 
p.  81,  it  is  said :  "In  such  jurisdictions,  where  the  statute 
requires  the  examining  justice  to  hold  the  accused  to 
answer,  when  he  is  satisfied  that  an  offense  has  been 
committed,  and  that  there  is  probable  cause  to  believe  the 
accused  guilty,  it  has  been  held  that  the  decision  of  the 
justice  on  these  points  is  a  judicial  determination  neces- 
sary to  the  jurisdiction  of  the  higher  court,  and  that  an 
information  filed  in  the  higher  court  before  any  return  has 
been  made,  showing  such  a  decision  by  the  justice,  should 
be  quashed,  and  this,  notwithstanding  a  proper  return  is 
made  pending  the  motion  to  quash" — citing  People  v, 
EvanSj  72  Mich.  367.  In  the  case  cited  it  is  said:  "The 
statute  requires  the  justice,  after  *an  examination  of  the 
whole  matter,'  to  come  to  an  opinion  as  to  whether  or  not 
an  offense  has  been  committed;  and,  if  of  opinion  that 
there  has  been,  then  as  to  whether  there  is  probable  cause 
to  believe  the  accused  guilty  thereof,  and  thereupon  to 
discharge  or  hold  him  to  answer  according  to  the  con- 
clusion reached ;  and  it  is  only  when  the  conclusion  reached 
by  the  justice,  after  an  examination  of  the  whole  matter, 
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is  that  an  offense  has  been  committed,  and  that  tliere  is 
probable  cause  to  believe  the  accused  guilty  thereof,  and 
so  certified  to  the  circuit  court,  that  an  information  may 
be  filed.  This  conclusion  or  opinion  of  the  justice  is  a 
judicial  determination,  and  the  basis  of  the  right  to  pro- 
ceed in  the  circuit  court  by  filing  information" — citing 
People  V.  A^inis^  13  ilich.  511 ;  Tumer  v.  People,  33  Mich. 
3G3 ;  and  Yaner  v.  People,  34  Mich.  286. 

We  have  been  unable  to  see  that  the  case  of  People  v, 
A^mis,  supra,  touches  the  question  involved;  but  in  Turner 
V,  People^  HuprUy  the  decision  is  the  other  way,  the  holding 
being  that  it  is  not  necessary  for  the  examining  magistrate 
to  state  his  findings  in  his  docket,  the  court  sajing:  **But 
no  record  of  a  spe(*ific  finding  one  way  or  the  other  is 
required  to  be  kept  or  certified  to  the  circuit  court."  In 
the  latter  case  {Yaner  v.  People)  the  precise  question  is 
not  decid(»d,  yet  the  logic  of  the  case  seems  to  support  the 
text  in  Clark. 

The  contention  of  the  attorney  general  is  that  the  entry 
of  the  county  judge  that  **the  court  finds  that  tliere  is 
probable  cause  to  beli(»ve  that  the  defendant  is  guilty  as 
chai'ged  in  the  complaint"  is  a  sufficient  finding  that  the 
offense  has  been  committed,  and  that  all  the  requirements 
of  the  statute  have  been  met.  This  was  prol)ably  the  view 
taken  by  the  district  court.  We  are  not  aware  of  any 
decision  having  been  made  upon  tlie  precise  point  by  this 
court,  and  therefore  have  no  aid  from  previous  expressions 
of  the  court.  We  are  of  the  oi)inion  that,  if  the  statute 
requires  such  entry  to  be  made  in  the  magistrate's  docket, 
the  entry  is  sufficient  to  give  the  distri(*t  court  juri.sdiction. 
The  entry  is  substantially  a  copy  of  the  form  given  in 
ilaxwell,  Criminal  Procedure,  p.  16,  except  that  the  name 
of  the  accused  is  not  here  used ;  the  form  being :  "On  con- 
sideration whereof  I  find  that  there  is  probable  cause  to 
believe  that  C  D  committed  the  offense  charged  in  said 
complaint."  It  is  true  that  before  an  accused  can  be 
legally  held  to  answer  a  criminal  charge  upon  infornmtion 
he  is  entitled  to  a  preliminary  examination,  and  there  must 
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be  proof  and  a  judicial  determination  that  an  ofifense  had 
been  committed  and  that  there  was  proTjable  cause  to 
believe  the  defendant  guilty  as  charged  in  the  complaint. 
But  that  does  not  conclusively  argue  that  it  is  necessary, 
in  the  absence  of  a  statute  rcHjuiring  it,  that  these  findings 
should  be  entered,  technically,  or  at  all,  upon  the  docket. 
Jurisdiction  having  been  obtained,  the  preliminary  exam- 
ination had,  and  the  accused  recognized  to  the  district 
court  would  probably  be  enough  to  be  shown  by  the  record 
to  confer  jurisdiction  upon  the  prosecuting  attorney  to  file 
the  information  and  upon  the  district  court  to  try  the 
accused. 

A  jury  trial  was  had  in  the  district  court,  which  re- 
sulted in  a  verdict  finding  plaintiflf  in  error  guilty  as 
charged  in  the  information,  and  finding  the  value  of  the 
hogs  killed  to  be  |44.17.  A  motion  for  a  new  trial  was 
filed  and  overruled,  and  plaintiff  in  error  was  sentenced 
to  imprisonment  for  15  months  in  the  penitentiary.  From 
that  judgment  he  prosecutes  error  to  this  court.  The  peti- 
tion in  error  is  of  great  length,  but  few  of  the  assigned 
errors  are  discussed  in  the  briefs  upon  which  the  case  is 
submitted.  All  others  will  be  considered  as  waived,  and 
will  not  be  noticed. 

It  is  first  insisted  that  the  e^ddence  was  not  sufficient 
to  sustain  the  verdict.  This  contention  is  based  largely 
upon  the  fact  that  there  was  a  sharp  confiict  in  the  testi- 
mony of  the  witnesses,  and  that  some  of  the "  witnesses 
produced  by  the  state  were  unworthy  of  belief,  and  that  in 
some  instances  their  testimony  was  self-contradictory.  We 
have  carefully  read  the  bill  of  exceptions,  and  find  that 
in  some  particulars  the  contention  of  plaintiff  in  error  is 
well  founded.  Indeed,  were  the  question  of  plaintiff  in 
error's  guilt  to  be  passed  upon  by  us,  sitting  as  a  trier  of 
fact,  we  might  hesitate  to  hold  that  the  guilt  of  plaintiff 
in  error  had  been  established  beyond  a  reasonable  doubt ; 
but  that  question  was  submitted  to  and  passed  upon  by 
the  jury.  The  witnesses  were  before  the  jurors,  their 
conduct  and  demeanor  were  observed  by  them,  and  their 


«24  NEBRASKA  REPORTS.  [Vol.  80 


Carson  v.  State. 


apparent  truthfulness  was  for  the  jury  to  consider,  they 
being  the  sole  judges  of  the  weight  to  be  given  to  the 
testimony  of  each  witness.  If  tliey  believed  the  statements 
of  the  principal  witnesses  for  the  state,  as  they  must 
have  done  in  order  to  find  the  verdict  of  guilty,  the  verdict 
must  be  held  to  be  conclusive. 

It  is  contended  that  the  verdict  does  not  respond  to  tlie 
charge  in  the  information,  as  the  information  charges  the 
killing  of  14  hogs  on  the  oth  day  of  May,  1906,  and  all 
the  evidence  submitted  relates  to  the  killing  of  hogs  on 
the  23d  day  of  Ai)ril  of  the  same  year,  and  the  proof  showed 
but  5  hogs  killed  on  that  date.  It  is  well  settled  in  this 
and  other  courts  that  the  precise  date  upon  which  an 
offense  is  committed  is  not  a  material  matter,  subject  to 
two  conditions:  That  the  oiTense  must  have  been  alleiyed 
and  proved  to  have  been  committed  Avithin  the  time  within 
which  a  prosecution  nmy  be  had,  and  that  the  offense 
proved  must  be  id(»ntifted  as  the  one  charged.  This  vixsv 
seems  to  have  been  brought  within  these  rules.  The  fact 
that  the  jury  found  that  5  hogs  were  killed  instead  of  14, 
as  charged,  and  the  value  to  be  $44.17  instead  of  fl20,  as 
charged,  is  not  a  matter  of  which  plaintiff  in  error  can 
complain. 

It  is  contended  that  the  district  court  erred  in  permit- 
ting a  witness,  who  was  a  dealer  in  live  stock  and  had 
knowledge  as  to  the  values  in  the  market  at  the  time  the 
crime  was  said  to  have  been  committed,  to  testify  as  to 
the  value  of  hogs  of  a  certain  weight  at  that  time;  the 
contention  being  that  the  weights  named  in  the  question 
were  not  based  upon  the  evidence  adduced  at  the  trial. 
While  we  think  that  there  was  not  a  material  departure 
from  the  testimony  of  the  witnesses  as  to  the  quality  and 
weight  of  the  hogs,  yet  we  observe  that  the  answer  of  the 
witness  was  that  "they  would  be  worth  on  the  market 
that  day"  about  ?5.70  a  hundred  pounds.  This  left  to  the 
jury  the  question  as  to  what  the  weights  were,  with  a 
]>rice  per  hundrc^d,  to  be  used  as  a  basis  for  ascertaining 
the  value  of  the  property.    The  answer  of  the  witness  was 
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responsive  to  the  question  as  framed,  and  Ave  cannot  see 
that  the  court  erred  in  allowing  the  witness  to  answer. 
The  fact  that  the  jury  found  the  value  to  be  the  sum  fixed 
by  the  witness  in  computing  775  pounds  at  |5.70  a  hun- 
dred, or  $44.17,  seems  to  indicate  that  they  found  the 
weight  to  be  as  stated  in  the  question. 

It  is  next  claimed  that  the  evidence  failed  to  show  that 
plaintiff  in  error  entertained  any  malice  as  against  the 
owner  of  the  property  at  the  time  it  is  said  he  shot  and 
killed  the  hogs.  This  was  a  question  for  the  jury.  To  say 
nothing  of  the  mere  fact  of  killing  the  stock,  if  done 
wantonly,  being  proof  of  malice,  if  the  jury  believed  the 
testimonv  of  the  witness  Bolden,  who  claimed  and  testi- 
fied  that  he  witnessed  the  killing,  as  they  must  have  done 
in  order  to  return  the  verdict  of  guilty,  the  declarations 
of  the  plaintiff  in  error  at  the  time  of  the  killing  were 
sufficient  to  show  personal  malice  against  the  owner.  The 
testimony  of  this  witness,  briefly  stated,  was  to  the  effect 
that  the  stock  killed  were  trespassing  on  the  farm  of  one 
Mrs.  Lamb,  for  whom  plaintiff  in  error  was  w^orking  in 
repairing  a  fence ;  that  plaintiff  in  error  and  Bolden  went 
to  where  the  hogs  were,  and  that  plaintiff  in  error  began 
shooting  them,  and  at  the  same  time  malting  threats 
against  the  owner,  should  he  object  or  retaliate.  This,  if 
true,  would  be  sufficient  proof  of  malice. 

Instructions  numbered  8,  10  and  18  are  sharply  criti- 
cised by  counsel  for  plaintiff  in  error.  These  instructions 
were  given  by  the  court  upon  its  own  motion,  and  none 
of  them  was  excepted  to,  and  therefore  we  cannot,  prop- 
erly, consider  them.  However,  we  have  examined  them, 
and  cannot  see  that  they  misstated  the  law. 

Finding  no  reversible  error  in  the  record  of  which  com- 
plaint is  made,  it  follows  that  the  judgment  of  the  district 
court  must  be,  and  is, 

Affirmed. 


48 
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Maey  a.  Trainor  bt  al.,  appellants,  v.  Maverick  I>oan 

&  Trust  Company,  appellee. 

Filed  February  6,  1908.    No.  15,002. 

1.  Constitutional  Law:    Taxation.    An  act  for  levying  taxes  and  pro- 

viding the  means  of  enforcement  is  within  the   unquestionable 
power  of  the  legislature. 

2.  Due  process  of  law  does  not  necessarily  require  a  judicial  hearing 

in  matters  of  taxation. 

Appeal  from  the  district  court  for  Bo3^  Butte  couuty: 
William  H.  Westover,  Judge.    Affirmed. 

William  Mitchell,  for  appellants. 

(7.  Patterson^  contra. 

DUFFIE,  C. 

The  plaintiffs  are  the  only  heirs  at  law  of  Wiliani 
Trainor,  deceased.  The  deceased  was  the  owner  of  the 
northeast  quarter  of  section  34,  township  25,  of  range  47, 
in  Box  Butte  county,  Nebraska.  The  taxes  assessed  against 
said  land  for  the  year  1902  were  not  paid,  and  the  defend- 
ant at  the  regular  tax  sale,  held  November  2,  1903,  pur- 
chased the  same  for  the  delinquent  taxes  thereon.  Due 
notice  of  the  expiration  of  the  time  to  redeem  was  given 
by  the  defendant,  and  the  parties  interested  in  the  estate 
failed  to  redeem  from  the  tax  sale.  The  treasurer  of  Box 
Butte  county,  upon  the  surrender  of  the  tax  sale  certifi- 
cate, made  a  deed  to  the  defendant  for  the  said  premises, 
under  which  it  claims  to  be  the  owner  of  the  land.  In  their 
petition  the  plaiioitiflfs  allege  the  foregoing  facts,  and 
further  state  that  prior  to  the  commejncement  of  this  action 
they  tendered  to  the  defendant  the  full  amount  of  the 
taxes  for  which  the  land  was  sold,  together  with  the  subse- 
quent taxes  paid  thereon,  with  interest  and  costs,  and 
that  they  made  a  like  tender  to  the  treasurer  of  Box  Butte 
county ;  that  the  defendant  refused  to  recognize  the  right 
of  the  plaintiffs  to  redeem  from  the  tax  sale,  whereupon 
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they  brought  this  action  asking  that  the  tax  deed  be  can- 
celed and  set  aside  upon  the  payment  to  the  defendant  of 
such  amount  as  the  court  may  find  it  entitled  to  receive 
on  account  of  its  purchase  of  the  premises  and  of  subse- 
quent taxes  paid  thereon.  A  demurrer  to  this  petition 
was  interi)osed  by  the  defendant  and  sustained  by  the  trial 
court.  Plaintiffs  elected  to  stand  on  their  petition,  and 
the  court  thereupon  entered  judgment  dismissing  the  peti- 
tion and  awarding  costs  to  the  defendant.  The  appeal  is 
taken  from  this  judgment.* 

Plaintiffs  do  not  complain  of  any  illegality  in  the  tax 
for  which  the  land  was  sold,  nor  of  any  irregularity  in 
the  sale,  or  of  the  proceedings  leading  up  to  the  making 
of  the  tax  deed.  The  complaint  is  that  a  sale  of  real  estate 
made  by  the  treasurer  of  the  county,  for  delinquent  taxes, 
in  the  absence  of  some  proceeding  in  court  is  unconstitu- 
tional and  void;  jthat  it  is  an  attempt  on  the  part  of  the 
legislaturef  to  deprive  the  plaintiffs  of  their  property  with- 
out due  process  of  law.  It  has  never  been  held  that  the 
state  may  not  adopt  summary  or  even  stringent  measures 
for  the  collection  of  taxes,  so  long  as  they  are  administra- 
tive in  their  character,  and  it  was  never  held  that  such 
proceedings  are  open  to  the  objection  that  they  divest  the 
citizen  of  his  property  without  due  process  of  law.  While 
one  is  to  be  protected  in  his  interests  by  the  "law  of  the 
land,"  and  to  have  the  judgment  of  his  peers  in  those  cases 
in  which  it  has  immemorially  existed,  or  in  which  it  has 
been  expressly  given  by  law,  there  is  no  decision  to  be 
found  that  it  is  necessary  for  judicial  action  in  evert 
case  for  which  the  property  of  the  citizen  may  be  taken 
for  the  public  use.  On  the  contrary,  a  legislative  act  for 
that  purpose,  when  clearly  within  the  limits  of  legislative 
authority,  is  of  itself  of  the  law  of  the  land.  Spencer  v. 
Merchant,  125  U.  S.  345.  An  act  for  levying  taxes  and 
providing  the  means  of  enforcement  is  within  the  unques- 
ticmed  and  unquestionable  power  of  the  legislature.  Kelly 
v.  Pittsburg,  104  TJ.  S.  78.  Due  process  of  law  does  not 
necessarily  require  a  judicial  hearing  in  nmtters  of  taxa- 
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tion.  titate  v.  Sponauglc,  45  W.  Va.  415,  "The  existence 
of  .^()V(Tniiient  depending  on  the  prompt  and  regular  col- 
lection of  revenue  must,  as  an  object  of  primary  impor- 
tance, be  insured  in  such  a  way  as  the  wisdom  of  the  l^is- 
lature  may  prescribe."  Cooley,  Taxation  (3d.  ed.),  54; 
Lrifjh  V.  (Jreni,  64  Neb.  533,  193  IT.  S.  79;  Woodrougfi  r. 
DouyUis  County,  71  Neb.  354.  The  fact  that  the  taxes  for 
which  the  land  was  sold  were  levied  under  the  law  in  force 
in  1902,  and  that  the  sale  was  had  under  the  provisions 
of  the  revenue  law  enacted  in  1903,  cannot  inure  to  the 
plaintiflf's'  advantage,  as  section  242  of  the  later  act  (Comp. 
St.,  ch.  77,  art.  I)  reserves  to  the  state  and  to  all  parties 
every  right  accruing  to  them  under  the  law  in  force  prior 
to  the  enactment  of  the  last  mentioned  act. 

The  district  court  did  not  err  in  sustaining  the  demurrer 
to  plaintiffs'  petition,  and  we  recommend  an  affirmance 
of  the  judgment  appealed  from. 

• 

EPi^ERSON  and  Good,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  forgoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


State,  ex  rel.  John  W.  ^TcDonald,  appellant,  v.  J.  C. 

Farrington  et  al.,  appellees. 

Filed  February  6,  1908.    No.  15,298. 

« 

1.  County  Board:   Atj/)wance  of  Claims.   The  aUowance  by  the  board 

of  county  commissioners  of  a  claim  against  the  county,  there  belnf? 
no  money  in  the  treasury  at  the  time,  atid  no  tax  levy  against 
which  a  warrant  can  be  drawn,  while  it  may  he  irregular,  is  not 
in  excess  of  the  power  given  the  board  to  examine  and  settle  all 
claims  against  the  county. 

2.  :     :     Limitations.     The  duty  of  the  board  of  county 

commissioners  to  provide  for  the  payment  of  all  allowed  claims, 
where  such  allowance  is  not  absolutely  void,  is  a  continuing  duty 
against  which  the  statute  of  limitatio'ns  is  no  defense. 
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Appeal  fi'oin  the  district  court  for  Dawes  county: 
James  J.  Haukington,  Judge.    RevvrHed  icith  directions, 

S,  L,  Gcisthardt  and  Roscoe  Pounds  for  appellant. 

A  Ibert  W,  Oritcs  and  J.  E.  Porter,  contra. 

Duffie,  C. 

The  plaintiff  asks  a  writ  of  mandamus  commanding  the 
defendants,  three  of  whom  are  the  county  commissioners 
ojf  Dawes  county,  and  the  fourth,  the  clerk  of  said  county, 
to  revise  their  estimates  and  levy  for  the  vear  1904,  and 
to  include  in  their  estimates  and  levy  of  taxes  an  amount 
sufficient  to  pay  the  claims  of  the  relator  against  the 
county,  together  with  interest  thereon,  not  exceeding  in 
the  aggregate  the  amount  limited  by  law  for  such  estimates 
and  levy.  A  demurrer  was  interposed  to  this  petition  and 
submitted  to  the  district  court  for  Dawes  county  on  Apfil 
24, 1905,  and  was  by  the  court  held  under  advisement  until 
January  10, 1907,  when  the  decision  of  the  judge  presiding 
at  the  hearing  was,  at  his  request,  announced  by  the 
Honorable  W.  H.  Westover,  also  a  judge  of  that  court,  and 
judgment  was  entered  dismissing  the  petition.  Plaintiff 
has  appealed. 

It  is  shown  in  the  petition,  and  admitted  by  the  demur- 
rer, that  during  the  years  1892  and  1893  the  county  of 
Dawes  became  indebted  to  various  persons  on  account  of 
salaries  and  office  expenses  of  county  officers,  witness  fees, 
(»ourt  costs  in  county  and  state  cases,  supplies  furnished 
to  the  county,  taking  care  of  paupers,  repairing  county 
property,  and  the  like.  There  is  no  claim  that  this  indebt- 
cMiness  was  not  honestly  incurred  for  actual  services  ren- 
dered, and  supplies  furnished;  indeed,  it  is  freely  admitted 
by  the  county  that  the  claims  were  all  legally  incurred, 
and  constitute  a  moral  obligation  against  the  county.  At 
various  sessions  of  the  board  of  county  commissioners  dur- 
ing the  vears  1892  and  1893  all  the  claims  referred  to  in 
the  petition  were  present(Ml  to  the  county  board,  examined 
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and  allowed,  and  warrants  were  issued  and  delivered  to 
the  holders  of  these  claims.  The  warrants  were  in  the 
ordinary  form,  showing  on  their  face  the  purported  amount 
of  the  levy  for  the  fund  on  which  drawn,  and  the  amount 
already  drawn  on  such  fund,  which  in  each  instance  was 
less  than  85  per  cent,  of  the  amount  of  the  funds  as  show^n 
on  the  face  of  the  warrant.  These  warrants  were  subse- 
quently sold,  and  after  passing  through  one  or  more  hands 
became  the  property  of  the  National  Life  Insurance  Com- 
pany, of  Montpelier,  Vermont,  and  this  company  continued 
to  hold  them  until  some  time  during  the  year  1903,  when 
it  transferred  them  to  the  relator,  w^ho  had  become  liable 
for  their  payment  under  a  guarantee  made  to  the  insurance 
company  at  the  time  it  purchased  them.  The  warrants 
were  all  registered  for  nonpayment,  and  have  never  been 
paid.  The  county  board  of  Dawes  county  has  made  several 
ineffectual  efforts  to  provide  for  their  payment  At  a 
regular  session  of  the  board  for  making  estimates  for  the 
year  189(5  an  estimate  in  the  sum  of  $4,500  was  made  to 
pay  outstanding  warrants,  including  those  in  question, 
and  a  tax  was  levied  for  their  payment  The  county  board 
further  transferred  to  the  general  fund  money  in  the  hands 
of  the  treasurer  to  the  credit  of  the  bridge  and  other  funds, 
in  which  there  was  a  surplus,  for  the  purpose  of  retiring 
these  warrants.  The  tax  levy  made  in  189G  was  enjoined 
by  the  Grand  Ishmd  &  Wyoming  Central  Kailroad  Com- 
pany. On  appeal  taken  to  this  court  from  the  judgment 
of  the  district  court  enjoining  such  levy,  the  judgment  of 
the  district  court  was  affirmed.  Grand  Island  d  W.  C.  R. 
Co.  V.  Datres  County,  62  Neb.  44.  After  this  the  National 
Life  Insurance  Company,  in  the  year  1899,  brought  suit 
against  the  county  on  these  and  other  warrants,  and  in 
that  action  the  district  court  adjudged  that  the  w^arrants 
here  in  controversy  were  void,  because  prior  warrants  had 
been  issued  against  the  funds  on  which  drawn  in  excess  of 
85  per  cent,  of  the  levy.  This  judgment  w^as  affirmed  by 
this  court  January  7,  1903.  National  Life  Ins.  Co.  v. 
Da  ires  County  ^  67  Neb.  40.    After  the  decision  in  the  case 
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last  mentioned,  and  before  the  meeting  of  the  board  for 
making  the  annual  estimates  for  the  expenses  for  the  year 
1904,  the  relator  made  a  demand  upon  the  board  that  it 
include  in  the  estimate  for  expenses  for  that  year  an 
amount  sufficient  to  pay  the  claims  represented  by  these 
illegal  warrants,  and  to  make  a  levy  to  raise  a  fund  to 
pay  such  claims.  A  further  demand  was  made  upon  the 
board  prior  to  the  annual  levy  for  1904  to  raise  a  fund 
on  which  valid  warrants  might  be  drawn  to  pay  these 
claims.  The  board  refused  to  comply  with  either  of  these 
demands.  The  petition  further  recites  that  on  January 
30,  1904,  there  was  cash  in  the  general  fund  of  Dawes 
county  in  the  sum  of  f  1,170.85,  and  that  at  all  times  since 
there  has  been  in  the  general  fund  an  amount  sufficient 
to  pay  a  portion  of -the  relator's  claims;  that  the  assessed 
valuation  of  all  the  property  in  the  county  was  sufficient 
to  enable  the  county  board  to  make  a  levy  to  pay  all  the 
expenses  of  the  county,  and  in  addition  an  amount  suffi- 
cient to  pay  the  claims  of  the  relator. 

In  support  of  the  judgment  of  the  district  court  the 
defendant  makes  two  contentions:  First,  that  there  has 
never  been  any  valid  allowance  of  the  claims  held  by  the 
relator,  because  when  said  claims  were  allowed  there  were 
no  unexpended  funds  against  which  warrants  might  be 
drawn;  and,  second,  that  the  relator^s  cause  of  action  is 
barred  by  the  statutes  of  limitations.  If  the  allowance  of 
these  claims  made  by  the  county  board  in  1892  and  1893 
was  valid,  then  they  stand  as  a  liability  against  the  county 
in  the  nature  of  a  judgment.  It  was  held  in  Taylor  v. 
Davey^  55  Neb.  153 :  "An  order  of  a  county  board  allowing 
or  rejecting  claims  against  the  county  has  the  force  and 
effect  of  a  judgment,  and  is  conclusive  unless  vacated  or 
reversed  on  appeal."  This  being  so,  the  duty  of  the  county 
to  provide  for  the  payment  of  a  judgment  is  a  continuing 
duty  against  which  the  statute  of  limitations  could  not 
operate.  The  material  question  then  is:  Did  the  county 
board  of  Dawes  county  have  jurisdiction  to  audit  and  allow 
these  claims  at  the  time  they  were  audited  and  allowed; 
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there  being  no  money  in  the  fund  out  of  whic^h  the  claims 
were  to  be  paid  against  which  a  warrant  might  be  drawn? 
In  Lancaster  County  v.  IState,  13  Neb.  523,  this  court  re- 
fused to  issue  a  mandamus  directing  the  commissioners 
of  Lancaster  county  to  audit  a  claim  where  no  estimate 
had  been  made  for  taxes  to  be  levied  to  pay  the  same,  and 
where  there  were  no  funds  in  the  treasury  for  its  imme- 
diate payment.  The  court,  after  examining  the  several 
sections  of  our  statute  relating  to  the  allowance  of  claims 
against  the  county,  said:  "A  fair  construction  of  these 
provisions  shows  that  the  legislature  did  not  intend  that  a 
claim  should  be  allowed  until  a  warrant  could  be  drawn 
for  the  payment  of  the  same ;  in  other  words,  unless  there 
are  funds  in  the  treasury  or  a  tax  levied  upon  which  a 
warrant  can^  be  drawn.  As  it  clearly 'appears  that  there 
are  no  funds  in  the  treasury,  or  taxes  levied  upon  which 
a  warrant  can  be  drawn  to  pay  the  relator's  claim,  the 
commissioners  will  not  be  compelled  to  audit  his  account/^ 
In  the  later  case  of  State  v.  Gather,  22  Neb.  792,  the 
relator  applied  for  a  writ  of  mandamus  to  require  the 
respondents  to  include  in  their  estimate  for  taxes  and  to 
levy  a  tax  to  pay  a  claim  which  he  held  against  the  county, 
and  which  had  been  allowed  by  the  county  commissioners 
a  long  time  prior  thereto.  One  of  the  defenses  made  by 
the  answer  was  that  the  pretended  allowance  was  not  in 
law  an  allowance  or  judgment,  as  there  were  at  the  time 
no  funds  of  Webster  county  against  which  warrants  might 
or  could  be  drawn  in  payment  thereof,  and  no  money  in 
the  county  treasury  out  of  which  the  allowed  claims  might 
be  paid.  It  w as  held  that  this  did  not  constitute  a  defense. 
How  are  these  two  seemingly  conflicting  opinions  to  be 
reconciled?  It  can  be  done  only  upon  the  theory  that  the 
allowance  of  a  claim  at  a  time  when  a  tax  has  not  been 
levied  for  its  payment,  and  when  there  is  no  money  in  the 
treasury  against  which  a  w^arrant  might  be  drawn,  is  not 
a  void  action  on  the  part  of  the  county  commissioners,  but 
is  merely  an  irregularity  or  erroneous  procee<ling  had  by 
them.    That  this  is  the  true  rule  to  apply  clearly  appears, 
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we  think,  from  an  examination  of  the  statutes,  and  from 
hiter  expressions  by  the  court.  Section  23,  art.  I,  ch.  18, 
Comp.  St.  1897,  defines  the  powers  of  the  county  board. 
Among  other  powers  conferred  by  tliis  section  are  tlie 
following :  "To  manage  the  county  funds  and  county  busi- 
ness, except  as  otherwise  specifically  provided,  »  »  * 
to  examine  and  settle  all  accounts  against  the  county,  and 
all  accounts  concerning  the  receipts  and  expenditures  of 
the  county."  Section  33  of  said  chapter  provides  that, 
"upon  the  allowance  of  any  claim  or  account  against  the 
county,  the  county  lK)ard  shall  dir(»ct  the  county  clerk  to 
draw  a  warrant  upon  the  county  treasurer  in  payment 
thereof,'-  etc.  In  the  case  of  Perkins  County  v.  Keith 
County y  58  Neb.  323,  this  ccmrt  had  occasion  to  examine 
and  construe  section  23  in  connection  with  section  37  of 
chapter  18,  and  said:  "It  is  entirely  clear  that  section  37 
is  not  a  grant  of  power  to  the  county  board,  but  rather 
a  provision  regulating  the  exercise  of  the  power  granted 
in  section  23."  In  State  i\  County  Commissioners  of  Cass 
County,  60  Neb.  566,  it  was  claimed  that  the  board  had 
no  jurisdiction  to  audit  and  allow  an  unverifitnl  account. 
In  the  twelfth  paragraph  of  the  syllabus  it  is  said :  "Sec- 
tion 37  regulates  the  grant  of  power  and  mode  of  procedure 
in  the  allowance  of  claims  against  the  county,  and  the 
failure  to  observe  its  provisions  does  not  deprive  the  com- 
missioners of  a  county  of  jurisdiction  to  act  upon  claims 
against  the  county."  In  this  case  the  provisions  of  sec- 
tion 33,  directing  that  a  warrant  may  issue  upon  an  al- 
lowed claim  without  any  nmndatory  direction  that  it  shall 
issue  immediately,  cannot,  we  think,  be  held  either  to  take 
away  or  limit  the  jurisdiction  conferred  upon  the  board 
of  county  commissioners  by  section  23  "to  examine  and 
settle  all  claims  against  the  county,"  and  must  be  regarded 
as  a  provision  regulating  their  proc(HHlings  in  the  exercise* 
of  the  power  conferred.  The  board  of  commissioners  hav- 
ing charge  of  county  affairs  at  the  time  w^hen  services  are 
rendered,  or  supplies  furnished,  are  best  qualified  to  pass 
upon  the  legality  of  the  claim  and  the  amount  due  thereon. 
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In  making  the  estimate  of  the  necessary  expenses  of  the 
county,  we  are  at  a  loss  to  understand  how  they  can  pro- 
ceed with  any  degree  of  certainty  until  it  is  known  for 
what  claims  they  will  have  to  provide,  as  the  amount  of 
such  claims  cannot  be  known  until  they  have  been  ex- 
amined and  passed  on  by  the  county  board.  The  allow- 
ance of  the  claims  now  held  by  the  relator  may  have  been 
irregular,  but  the  actiod  of  the  county  board  in  that  re- 
spect was  not  void.  The  allowed  claims  stand  in  the 
character  of  a  judgment  against  the  county,  imposing  on 
it  a  continuing  duty  to  make  payment. 

We  recommend  a  reversal  of  the  judgment  of  the  district 
court  and  remanding  the  cause,  with  directions  to  that 
court  to  issue  the  writ  as  prayed. 

Epperson  and  Goon,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  forgoing 

opinion,  the  judgment  of  the  district  court  is  reversed  and 

the  cause  remanded  to  the  district  court,  with  directions 

to  issue  the  writ  as  prayed. 

Reversed. 


Carl  Kofoid,  appellee,  v.  Lincoln  Implement  &  Trans- 
fer Company,  appeltant. 

Filed  February  6,  1908.    No.  15,065. 

1.  Statute  of  Frauds:   Parol  Lease:    Directinq  Verdict.   Where,  in  an 

action  of  forcible  detainer.  It  appears  that  the  defendant  claims 
possession  solely  under  a  parol  lease  for  a  longer  period  than  one 
year  from  the  making  thereof,  It  is  proper  for  the  court  to  direct 
a  verdict  for  the  plaintiff. 

2.  Justice  of  the  Peace:  Appeal:  Pleading:  Amendment.   The  orlgina] 

pleadings  in  an  action  pending  In  the  district  court  on  appeal 
from  an  Jnfe-ior  court  may  be  amended  for  the  purpose  of  coi^ 
recting  a  clerical  error. 

Appeal  from  the  district  court  for  Lancaster  county: 
Albert  J.  Cornish,  Judge.    Affirmed. 
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T.  J,  Doyle y  for  appellant. 
BnrlxCtt^  Wilson  d  Brovyii^  contra. 

EPPfJESON,  0. 

.  This  is  an  action  of  forcible  entry  and  detainer  insti- 
tuted in  Lancaster  county  before  a  justice  of  the  peace, 
from  whose  decision  an  appeal  was  prosecuted  to  the  dis- 
trict court,  where  the  plaintiff  prevailed  upon  an  in- 
structed verdict.    Defendant  appeals  to  this  court. 

Plaintiff  purchased  the  property  in  controversy  about 
January  1,  1906,  at  which  time  defendant  was  in  posses- 
sion as  tenant  under  a  written  lease  from  plaintiff's 
grantor.  This  lease  was  for  one  year,  ending  March  1, 
1906,  and  was  assigned  to  the  plaintiff  when  he  purchased 
the  premises.  Upon  the  expiration  of  the  written  lease 
plaintiff  served  a  preliminary  notice  to  vacate,  and  later 
instituted  this  action. 

It  is  contended  by  defendant  that  at  the  time  plaintiff 
bought  the  property  the  parties  hereto  entered  into  a 
verbal  contract  whereby  plaintiff  leased  said  premises  to 
the  defendant  for  one  year.  Plaintiff  denies  making  such 
agreement,  but  in  our  consideration  of  this  issue  we  as- 
sume that  plaintiff  did  by  parol  agree  to  lease  said  prem- 
ises to  the  defendant  for  one  year.  The  controlling  fact 
to  be  ascertained  is  the  date  on  which  such  tenancy 
wa§  to  begin.  The  defendant's  evidence  does  not  fix  the 
time  for  the  beginning  of  this  term.  The  witnesses,  testi- 
fying to  that  fact,  say  no  more  than  that  it  was  to  be  for 
one  year.  In  view  of  the  fact  that  the  written  lease  was 
then  in  force,  and  there  being  no  evidence  that  the  parties 
agreed  to  discontinue  it  and  to  substitute  a  verbal  contract 
therefor,  we  are  bound  to  conclude  that  the  period  of  time 
provided  for  by  the  verbal  agreement  was  to  begin  upon 
the  expiration  of  the  written  lease.  Another  fact  clearly 
indicating  that  the  parties  did  not  intend  that  the  verbal 
lease  should  begin  at  the  time  it  was  made  is  that  the  same 
was  made  prior  to  the  plaintiff's  purchase  of  the  property. 
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The  tenancy  under  the  verbal  lease  beginning  at  a  sub- 
sequent time,  the  contract  is  void  under  section  5954,  Ann. 
St.  1903,  which  provides:  "Every  contract  for  the  leasing 
for  a  longer  pcTiod  than  one  year  from  the  making  thereof, 
*  *  *  shall  be  void  unless  the  contract  or  some  note  or 
memorandum  thereof  be  in  writing  and  signed  by  the  party 
by  whom  the  lease  or  sale  is  to  be  made."  See  Thostesen 
V.  Doxsee,  77  Neb.  536. 

The  bill  of  particulars,  filed  in  the  justice  of  the  peace 
court,  contained  an  allegation  that  the  said  lease  "came 
to  an  end  with  the  last  day  of  March,  1906."  Before  trial 
in  the  district  court  the  plaintiff  Tvas  permitted  to  amend 
it  by  inserting  the  word  "first"  instead  of  the  word  "last" 
appearing  in  the  above  quotation.  The  defendant  objeitted 
to  the  amendment,  because  it  was  changing  the  pleadings 
and  issues  upon  which  the  case  was  tried  in  the  justice  of 
the  peace  court.  The  bill  of  particulars  clearly  sets  forth 
the  terms  of  the  lease,  and  it  is  apparent  that  the  issue 
determined  in  the  justice  of  the  peace  court  was  bQso<l 
upon  the  rights  of  the  parties  as"  they  existed  upon  the 
termination  of  the  lease — March  1.  This  issue  was  Hot 
changed  by  the  amendment.  Again,  as  stated  by  the  trial 
court,  the  amendment  was  simply  the  correction  of  a  cler- 
ical error,  and  was  not  prejiulicial  to  the  defendant.  As 
we  understand  the  rule,  a  pleading  may  be  amended  in  the 
appellate  court  where  the  i-^-ues  are  not  changed,  and  such 
amendment  is  the  correction  of  a  clerical  error. 

We  recommend  that  the  judgment  of  the  district  court 
be  affirmed. 

DuFFiB  and  Good,  CO.,  concur. 

By  the  Court:  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affib^jobd. 
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Martha  J.  Shoemaker,  appellant,  v.  Commercial  Union 

Assurance  Company,  appellee. 

Filed  Pebbuaby  6,   1908.     No.   15,319. 

1.  Insurance  Contract:   Evidence.    In  an  action  upon  an  alleged  insur- 

ance contract,  plaintiff  Introduced  evidence  that  defendant's  agents 
sent  to  plaintiff  a  claim  for  the  payment  of  the  premium  for  the 
alleged  insurance,  as  follows:  "Martha  J.  Shoemaker,  To  Crutcher 
&  Wel^  (defendant's  agents)  Dr.  To  insurance  premium  ad- 
vanced on  policy  No.  of  Commercial  Union  Assurance  Com- 
pany, held  as  collateral  to  loan  No.  038701.  ♦  •  ♦  $14.40.  If 
this  amount  is  promptly  remitted,  the  policy  will  be  filed  with 
the  receivers  of  the  Lombard  Investment  Company  for  the  benefit 
of  the  present  owner  of  the  mortgage.  If  not  paid,  the  receivers 
will  call  on  the  mortgage  holder  for  payment,  and  this  ameunt  will 
be  held  by  him  as  a  lien  against  the  property."  Held^  Insufficient 
to  establish  the  consummation  of  an  insurance  contract. 

2.  :  .  Plaintiff,  a  mortgagor,  agreed  to  maintain  insur- 
ance upon  the  mortgaged  dwelling-house  for  the  benefit  of  the  mort- 
gagee. Upon  the  expiration  of  an  insurance  policy  the  receivers 
of  the  mortgage  demanded  the  payment  of  a  premium  for  the 
reinsurance  of  the  property,  and  agents  of  the  defendant  company 
made  the  demand  set  forth  in  the  preceding  paragraph,  and 
plaintiff  introduced  evidence  that  she  had  paid  the  pre- 
mium to  an  agent  of  the  receivers,  but  who  is  not  shown  to  be 
the  agent  of  the  defendant  company,  and  it  is  nor  shown  that  the 
premium  paid  ever  reached  the  defendant  or  its  agents,  or  that 
the  plaintiff  was  directed  to  pay  the  same  to  the  receiver's  agent. 
Held,  Insufficient  of  itself  to  prove  a  contract  for  Insurance. 

Appeal  from  the  district  court  for  I^incaster  county : 
Albert  J.  Cornish,  Judge.    Affirmed. 

Walter  J.  Lamb  and  George  A.  Adams ^  for  appellant. 

Field,  Rieketts  &  Rirketts  and  kiylvester  G.  Williams, 
contra. 

Epperson,  C. 

On  a  former  appeal  a  judgment  in  favor  of  the  plaintiff 
was  reversed  and  the  case  remanded  for  further  proceed- 
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ings.  75  Neb.  587.  When  the  ease  reached  the  district 
court  the  plaintiff  filed  an  amended  petition,  alleging  that 
on  or  about  January,  1895,  the  defendant,  in  consideration 
of  the  sum  of  a  premium  of  f  14.40,  agreed  with  the  plain- 
tiff  and  with  her  agents  to  insure,  and  did  insure,  her 
dwelling-house  in  the  city  of  Lincoln  against  loss  or  dam- 
age by  fire  to  the  amount  of  $1,200  from  November  30, 
1894,  to  November  30, 1897,  and  agreed  to  issue  to  plaintiff 
its  policy  for  such  insurance,  but  never  delivered  the  .same 
to  plaintiff  and  still  refuses  to  do  so.  The  amended  peti- 
tion further  alleges  that  at  the  time  of  making  the  agree- 
ment to  insure  the  property  there  Avas  an  outstanding 
mortgage  thereon,  given  by  the  plaintiff  to  the  Lombard 
Investment  Company,  for  $1,100 ;  that  for  further  security 
the  mortgagee  held  an  insurance  policy  in  the  Orient  In- 
surance Company  to  the  amount  of  $1,200,  expiring  No- 
vember 30, 1894,  which  had  been  taken  out  by  the  plaintiff, 
and  that  the  mortgage  contained  an  express  stipulation 
l)etween  the  parties  making  the  Lombard  Investment  Com- 
pany her  attorney  in  fact  to  reinsure  upon  the  expiration 
of  the  existing  policy,  and  authorizing  the  Lombard  com- 
pany, upon  insuring  or  renewing  the  insurance,  to  add 
the  amount  of  the  premium  to  the  amount  of  the  mortgage 
loan  so  held  by  it.  It  is  further  stated  that  the  agreement 
between  the  plaintiff  and  the  defendant  to  insure  plaintiff's 
dwelling-house  was  made  in  connection  with  an  agreement 
for  the  extension  of  the  nmturingsinpaid  loan  thereon  for 
$1,100.  It  is  further  alleged  that  prior  to  the  making 
of  the  agreement  to  insure,  entered  into  between  the  plain- 
tiff and  defendant,  the  defendant  company  entered  into 
an  agreement  with  the  Lombard  Investment  Company  to 
the  effect  that  it  would  insure,  and  that  it  should  have 
the  right  to  insure,  all  the  property  upon  which  the  Lom- 
bard company  accepted  or  negotiated  loans  in  Missouri 
or  Nebraska  and  other  western  states;  that  the  Lombard 
company  consented  to  collect,  or  assist  in  collecting,  the 
premiums  for  such  insurance,  and  where  not  collected  to 
pay  the  same  and  add  the  amount  of  the  premium  to  such 
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loans^  respectively;  that  in  order  to  carry  out  this  agree- 
ment between  the  defendant  company  and  the  Lombard 
company  the  defendant  company  commissioned  one  E.  R. 
Orutcher,  of  Kansas  City,  Missouri,  its  agent;  that 
Crutcher,  at  the  same  time,  was  general  agent  of  the 
Lombard  company,  having  sole  supervision  and  control 
over  all  insurance  business  of  the  Lombard  company,  and 
that  notice  was  given  by  defendant  and  the  Lombard 
company  that  it  would  not  accept  or  renew  any  loans, 
except  upon  the  express  condition  that  insurance  upon 
the  property  upon  which  a  loan  was  made  should  be 
eflfected  in  the  defendant  company;  that  shortly  prior  to 
the  making  of  the  agreement  of  insurance  the  Lombard 
company  failed  and  went  into  the  hands  of  receivers,  and 
that  the  receivers  appointed  for  that  company,  by  agree- 
ment with  the  defendant  company,  continued  the  agree- 
ment  existing  between  it  and  the  Lombard  Investment 
Company  previous  to  its  failure;  that  in  order  to  con- 
summate and  carry  out  such  agreement  the  defendant 
company  thereafter  acted  in  conjunction  with  the  Con- 
cordia Loan  &  Trust  Company,  which  was  a  defunct  cor- 
I)oration  owned  by  the  Lombard  company,  and  which  was 
revived  in  name  alone  to  carry  on  the  business  of  the 
renewal  or  extension  of  loans  held  or  taken  by  the  Lom- 
bard company  in  connection  with  insurance  in  the  de- 
fendant company  and  renewals  of  insurance,  and  that  it 
was  expressly  agreed  that  no  renewals  of  loans  made  by 
the  Lombard  company  should  be  accepted,  except  when 
accompanied  by  an  agreement  that  the  applicant  for  such 
renewal  should  take  out  or  renew  its  insurance  'in  the 
defendant  company  through  its  agents,  Crutcher  & 
Welsh,  at  Kansas  City,  and  that  all  notices  in  any  way 
relating  to  the  insurance  connected  with  such  loans  or 
renewals  were  to  be  printcMl  and  prepared  by  the  defendant 
company,  and  by  its  agents  forwarded  through  the  Con- 
cordia Loan  &  Trust  Company.  It  is  alleged  that  about 
October,  1894,  plaintiff  applied  to  one  H.  B.  Sawyer,  whom 
she  alleges  was  then  agent  for  the  Lombard  company  and 
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for  the  Concordia  Loan  &  Trust  Company,  and  also  for 
the  defendant  insurance  company,  for  an  extension  of 
her  loan  of  f  1,100 ;  that  an  agreement  of  extension  of  her 
loan  was  negotiated,  and  that  she  sigiied  an  application 
therefor;  that  at  that  time  the  Lombard  Investment  Com- 
pany and  the  Concordia  Loan  &  Trust  Company,  through 
the  said  H.  B.  Sawyer,  required  of  the  plaintiff  that  she 
take  out  an  insurance  policy  in  the  defendant  company 
for  $1,200  for  three  years  at  a  premium  of  $14.40,  to  date 
from  November  30,  1894,  to  which  she  agi'eed ;  that  this 
renewal  application  was  sent  to  the  defendant's  olBRce  in 
Kansas  City,  which  was  also  occupied  by  the  Lombard 
Investment  Company  and  its  receivers  and  the  Concordia 
Loan  &  Trust  Company;  that  the  same  was  accepted  and 
its  terms  approved,  and  the  defendant  assumed,  agn^ 
and  undertook  to  renew  the  said  policy  for  $1,200  for 
three  years  from  November  30,  1894,  of  which  it  gave 
the  plaintiff  and  its  agents  due  notice;  and  that  after- 
wards, on  or  about  the  30th  of  November,  1894,  defendant 
agreed  to  insure,  and  did  insure,  plaintiff's  property  in 
the  sum  of  $1,200,  of  which  it  gave  plaintiff  and  her  agent 
due  notice.  Other  matters  are  alleged  showing  a  waiver 
of  the  prompt  payment  of  the  premium,  which  was  paid 
to  n.  B.  Sawyer  in  January,  1895,  and  a  bill  for  the 
same,  it  is  alleged,  was  sent  by  the  defendant  to  said 
Shoemaker  for  collection.  The  house  was  destroyed  by 
fire  April  24,  1895,  and  recovery  is  sought  upon  the  agree- 
ment to  insure.  Upon  the  conclusion  of  the  plaintiff*s 
evidence,  the  trial  court  directed  a  verdict  for  defendant. 
Much  stress  is  placed  by  the  plaintiff  upon  what  is 
termed  the  "insurance  clause"  in  the  mortgage  given  to 
the  Lombard  company.  That  clause  provided  that  plain- 
tiff should  insure  the  property  for  its  insurable  value, 
payable  to  the  mortgagee,  in  some  company  approved  by 
the  Lombard  company  or  assign?.  In  the  event  of  the 
failure  to  do  so,  or  to  reinsure  and  assign  the  policy  to 
the  Lombard  company  before  noon  of  the  day  on  -which 
the  insurance  expired,  then  the  Lombard  company  was 
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authorized  and  empowered,  as  attorney  in  fact  for  the 
party  of  the  first  part,  to  insure  or  reinsure  said  building 
in  such  company  as  it  might  select.  It  was  further  pro- 
vided that,  in  case  the  Lombard  company  insured  or  re- 
insured the  property  upon  which  its  loan  was  made, 
interest  should  be  allowed  upon  the  premium  paid  by 
the  Lombard  company  at  the  rate  of  10  per  cent,  per 
annum,  and  the  mortgage  stand  as  security  for  the  re- 
payment thereof,  and  that  the  mortgage  might  be  fore- 
closed if  the  money  so  advanced  was  not  repaid  within 
30  days.  Prior  to  going  into  the  hands  of  receivers  the 
Lombard  company  maintained  an  insurance  department, 
of  which  one  E.  R.  Crutcher  was  the  head.  After  th(? 
receivers  took  possession  of  the  assets  of  the  Lombard 
company  a  circular  letter,  signed  by  the  receivers,  was 
issued  and  sent  to  the  parties  having  loans  from  the 
company;  Mrs.  Shoemaker,  among  others,  receiving  a 
copy.  This  letter  was  dated  October  1,  1894,  and  called 
attention  to  the  early  expiration  of  the  old  policy.  It 
expressed  dissatisfaction,  experienced  by  the  receivers  in 
having  mortgagors  place  insurance  with  various  compa- 
nies, and  stated  that  the  Lombard  company  had  the  insur- 
ance in  which  it  was  interested  placed  with  the  Commercial 
Union  Assurance  Company,  and  perfected  arrangements 
with  Crutcher  to  renew  all  policies,  including  that  referred 
.to  above.  It  further  stated:  "The  receivers  cannot  carry 
this  insurance  or  make  any  advances  for  premiums,  yet 
they  deem  it  advisable  to  give  gratuitously  this  notice  of 
expiring  insurance  that  all  interests  may  be  protected. 
To  this  end  ♦  ♦  *  -we  have  arranged  with  him 
(Crutcher)  to  look  after  insurance  whenever  requested  by 
any  one  interested  in  loans  made  by  the  Lombard  Invest- 
ment Company."  This  letter-head  bears  the  names  of  the 
receivers  of  the  Lombard  company,  and  also  of  Crutcher 
&  Welsh,  insurance  agents.  The  testimony  discloses  that 
after  the  receivership  Crutcher  formed  a  partnership  with 
Welsh,  for  the  purpose  of  carrying  on  the  insurance  busi- 
44 
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lu'tss.  While  at  the  head  of  the  insurance  department  of 
the  Lombard  company  he  was  commissioned  an  agent  of 
the  Commercial  Union  Assurance  Company,  defendant 
herein,  and  he  retained  said  commission  and  acted  as  agent 
for  the  defendant  company  after  associating  himself  with 
Mr.  Welsh. 

The  Concordia  Loan  &  Trust  Company,  as  explained  by 
one  of  plaintiff's  witnesses,  was  originally  a  sul)compaiiY 
of  the  Lombard  Investment  Company,  and  was  organia^ 
especially  for  the  purpose  of  buying  in  taxes  on  defaulted 
loans  and  holding  tax  certificates.    At  the  failure  of  the 
Lombard  company  it  was  discovered  that  the  Concordia 
T^an  &  Trust  Company  was  solvent,  and  it  was  used  as  a 
means  of  holding  the  business  together,  and  the  holders 
of  those  loans  of  the  Lombard  company  which  had  been 
sold  in  the  east  were  solicited  to  place  their  loans  in  the 
hands  of  the  Concordia  Loan  &  Trust  Company  for  ad- 
justment and  settlement.     Many  of  them  did  so.     The 
witness  further  explained  that  a  number  of  the  parties 
holding  loans  purchased  from  the  Lombard  company  pre- 
ferred to  use  the  receivers  of  that  company  in  the  adjust- 
ment of  their  claims,  and  the  receivers  for  two  or  three 
years  attended  to  thcMr  business.     The  loan  of  one  party 
would  be  looked  after  by  the  Concordia  Loan  &  Trust 
Company,  and  of  another  party  by  the  receivers  of  the 
lx)mbard  company;  but  both  the  receivers  and  the  Con-, 
cordia  company  had  the  same  clerks  and  occupied   the 
same  offices.    T)ie  guaranty  of  the  Lombard  company  was 
indorsed  on  all  of  the  loans  which  it  had  sold,  and  the 
receivers  felt  it  their  dutv  to  do  whatever  thev  could  for 
the  investors  to  realize  their  money  with  a  view  to  reduc- 
ing the  liability  on  the  guaranty.     This,  it  is  explainetl, 
was  the  reason  for  the  receivers  handling  a  great  many 
of  these  loans;  but,  where  the  investoi*s  were  willing,  then 
the  receivers  placed  them  in  the  hands  of  the  Concordia 
Ix)an  &  Trust  Company.     It  is  undoubtedly  true  that  the 
rpc(nvers  and  Crutcher  &  Welsh  were  anxious  that  anv 
reinsurance  effected  on  property  on  which  loans  were  held 
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should  be  taken  out  in  the  defendant  company.  The  reason 
for  this  is  plain,  and  is  explained  in  the  letter  of  the 
receivers.  Crutcher  was  undoubtedly  anxious  to  write 
insurance  in  the  company  for  which  he  was  agent,  on 
account  of  the  commissions  that  would  accrue  therefrom, 
and,  having  been  at  the  head  of  the  insurance  department 
of  the  Lombard  company  while  it  was  a  going  concern, 
he  had  a  better  knowledge  of  the  condition  of  the  insurance 
existing  upon  property  upon  which  loans  had  been  effected 
than  any  other  party,  and  the  receivers  allowed  him  access 
to  the  books  of  the  company,  and  undoubtedly  afforded 
liim  every  opportunity  in  tlieir  power  to  secure  reinsur- 
ance where  policies  had  expired. 

Under  date  of  January  5,  1895,  Crutcher  &  Welsh  sent 
to  Mrs.  Shoemaker  the  following :  "Kansas  City,  Mo.,  Jan. 
5, 1895.  Martha  J.  Shoemaker,  2209  So.  13th  St.,  Lincoln. 
To  Crutcher  &  Welsh,  Dr.  ll-30-'94.  To  insurance  pre- 
mium advanced  on  policy  No of  Commercial  Union 

Assurance  Company,  held  as  collateral  to  loan  No.  038701 . 
Sum  insured  is  |1,200.  Rate  |1.20.  Term  3  yrs.  ?14.40. 
If  this  amount  is  promptly  remitted,  the  policy  will  be 
filed  with  the  receivers  of  the  Lombard  Investment  Com- 
pany for  the  benefit  of  the  present  owner  of  the  mortgage. 
If  not  paid,  the  receivers  will  call  on  the  mortgage  holder 
for  payment,  and  the  amount  will  be  held  by  him  as  a  lien 
against  the  property.'^ 

The  mortgage  referred  to  in  this  communication  was 
one  which  the  plaintiff  had  given  on  the  property  in  ques- 
tion to  the  Lombard  Investment  Company,  and  by  it 
transferred  to  Mrs.  Longacre.  As  said  by  Judge  Af.bkrt 
in  his  opinion  on  a  former  appeal  of  this  case:  "The  letter 
is  ineffective  either  to  prove  the  fact  of  payment  of  the 
premium  or  an  offer  on  the  part  of  the  defendant  'to  insure 
the  property.  If  the  letter  be  treated  as  fhat  of  the  com- 
pany, at  most  it  shows  a  waiver  of  payment  of  the 
premium  as  a  condition  precedent  to  the  contract  of  in- 
surance becoming  effective.''  75  Neb.  587.  Plaintiff 
claims  that  she  paid  the  premium  to  H.  B.  Sawyer,  de- 
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fendant's  agent,  at  Lincoln.  In  this  connection  it  might 
be  stated  that  the  terms  upon  which  a  renewal  of  Mrs. 
Shoemaker's  loan  was  agreed  upon  were  that  flOO  ui>on 
hep  loan  should  be  paid  in  cash  and  the  remainder  of 
|1,000  should  be  extended  for  a  period  of  three  rears. 
Mrs.  Longacre,  the  holder  of  her  loan,  had  placed  the 
mortgage  in  the  hands  of  the  Concordia  Loan  &  Trust 
Company.  She  had  made  one  payment  of  |50  of  the  f  1 00 
iigreed  upon,  and  subsequently,  at  another  time,  paid  f25 
to  H.  B.  Sawyer,  who  was  without  doubt  acting  as  agejit 
for  the  Concordia  company.  Of  this  latter  sum  it  is  now^ 
claimed  $14.40  was  to  be  applied  in  pa.yment  of  the  pre- 
mium upon  renewal  of  the  insurance ;  but  w^e  have  searched 
the  record  in  vain  for  any  evidence  which  goes  to  show 
that  the  Concordia  Loan  &  Trust  Company  was  either  the 
Mgent  of  the  defendant  company,  or  that  it  had  effected 
insurance  upon  the  plaintiff's  property  through  that  com- 
pany or  had  made  any  arrangement  or  agreement  for  such 
insurance.  Neither  can  we  discover  that  H.  B.  Sawver,  to 
Avhom  the  money  was  paid  by  the  plaintiff,  had  any  con- 
nection whatever  with  the  defendant  company,  or  was  in 
anywise  authorized  to  act  for  it  or  in  its  behalf,  nor  does 
it  appear  that  he  or  the  Concordia  company  ever  paid  the 
premium  to  the  defendant  or  to  Crutcher.  Again,  it 
might  be  stated  that,  w^hile  the  terms  for  the  extension 
of  Mrs.  Shoemaker's  loan  had  been  agreed  upon,  the  evi- 
dence is  clear  that  she  on  her  part  never  complied  with 
the  conditions  of  such  extension  by  paying  to  the  holder 
of  her  mortgage  all  of  the  f  100  in  cash  which  was  made 
a  condition  of  such  extension.  The  receivers,  as  in  duty 
l)Ound,  in  order  to  protect  the  estate  in  their  hands, 
offered  Crutcher  &  Welsh  and  the  Concordia  Loan  &  Trust 
("Company  every  opportunity  at  their  command  to  effect 
reinsurance  upon  loans  which  had  been  sold  to  outside 
parties,  in  order  to  save  liability  on  the  guaranty  which 
the  Lombard  company  was  under  for  the  payment  of  such 
loans  in  case  of  loss  by  fire  of  the  mortgaged  property. 
This  being  the  case,  it  is  not  at  all  strange  that  they 
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offered  the  services  of  their  clerks  to  the  Concordia  com- 
pany in  its  efforts  to  collect  loans  which  had  matured  and 
to  effect  reinsurance  where  policies  had  expired.  This 
probably  explains  ^  letter  written  by  a  clerk  in  the  office 
of  the  receivers  of  the  Lombard  company  upon  a  letterhead 
of  the  Concordia  Loan  &  Trust  Company  calling  for  the 
deferred  cash  payment  of  |25  agreed  upon  for  an  extension 
of  the  loan,  and  $14.40  as  premium  upon  reinsurance  of 
the  property,  and  also  a  letter  of  one  Adams,  purporting 
to  be  acting  for  the  Concordia  Loan  &  Trust  Company, 
calling  for  payment  of  the  premium  for  reinsurance  of 
plaintiff's  property.  Mr,  Crutcher,  the  agent  of  the  de- 
fendant company,  is  explicit  in  his  testimony  that  no 
policy  of  reinsurance  upon  the  property  of  Mrs.  Shoe- 
maker was  ever  issued  by  the  defendant  company,  that  no 
agreement  to  reinsure  was  ever  made,  and  that  no  applica- 
tion for  such  reinsurance  was  ever  made  by  any  one  for 
or  on  behalf  of  Mrs.  Shoemaker  or  any  one  interested  in 
the  property. 

The  evidence  does  not  show  that  the  Lombard  company, 
or  its  receivers,  or  the  Concordia  company  were  the  agents 
of  the  defendant  company,  nor  does  it  appear  that 
Crutcher,  or  Crutcher  &  Welsh,  or  defendant  had  ever 
agreed  with  any  person  to  issue  a  policy  of  insurance  upon 
the  plaintiff's  property.  Defendant,  acting  through  its 
agents,  Crutcher  &  Welsh,  was  ready  to  insure  plaintiff's 
property  whenever  authorized  so  to  do  by  any  one  having 
an  insurable  interest  therein;  but  the  opportunity  it  gave 
was  neglected.  At  most,  the  extent  of  the  authority  given 
to  Crutcher  &  Welsh  by  the  Lombard  company,  or  by  its 
receivers,  or  by  the  Concordia  company,  was  to  look  after 
the  insurance  and  to  attempt  to  procure  insurance  busi- 
ness from  the  mortgagor.  Upon  their  failure  to  do  so,  the 
receivers  or  the  assignee  of  the  mortgage  could  have  pro- 
cured the  insurance;  but  until  they  did  so  the  insurance 
company  could  not  be  liable.  Relative  to  the  bill  rendered 
for  the  premium,  an  inference  may  be  deduced  that  the 
insurance  had  been  written,  but  it  cannot  be  said  that  this 
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communi(*ation  pix)ved  a  contract  of  insurance.  It  ratlier 
indicated  tliat  the  defendant's  agents  withheld  the  dcliverv 
thereof  until  some  interested  party  should  conii)lete  the 
transaction  and  make  it  a  binding  contract  of  insurance 
by  paying  the  premiums  and  thereby  procure  a  delivery 
of  the  policy.  After  their  appointment  the  receivers 
arranged  witli  Crutcher  &  Welsh  to  carry  for  a  short  time 
risks  on  mortgaged  property  which  was  owned  by  the 
Lombard  comi)any,  and  which  had  not  been  sold  or  dis- 
posed of  when  the  receivers  "were  appointed.  Such  insur- 
ance was  not  represented  by  any  insurance  policy,  but 
by  a  special  contract,  the  terms  of  which  are  not  made 
clear  by  tlie  evidence.  But  it  is  clear  that  this  special 
arrangeuKMit  did  not  include  property,  the  mortgage  on 
which  had  been  sold  by  the  mortgagee.  The  insurance 
on  such  pr()i)erty  w'as  not  carried  by  Crutcher  &  Welsh; 
but  they  solicited  such  business  and  wrote  the  same  when 
requested  by  interested  parties.  In  view  of  the  evidence 
that  def(Mi(lant  company  never  insured  the  plaintiff's 
property,  and  never  made  a  contract  that  it  would  insure 
the  same,  av(»  must  take  it  that  the  bill  rendered  for  the 
premiums  was  intended  as  a  forceful  reminder  that  the 
old  policy  had  expired.  In  other  words,  the  inference  it 
raises  is  insuflBcient  to  overcome  the  probative  effect  of 
the  other  facts  adduced.  Neither  do  the  letters  written 
to  plaintiff  by  the  Concordia  company  demanding  pay- 
ment of  the  premium  prove  any  liability  of  the  defendant. 
In  our  view  of  the  evidence,  it  is  wholly  lacking  to  estab- 
lish the  allegations  of  the  petition  that  defendant  ever 
agreed  to  insure  her  property,  or  that  such  insurance  was 
ever  applied  for. 

In  this  state  of  the  case,  the  district  court  did  not  err 
in  directing  a  verdict  for  the  defendant,  and  we  recom- 
mend an  affirmance  of  it«  judgment. 

DuFFiB  and  Good,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  forgoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


[ 
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Charles  W.  Parker  bt  al.,  appellees,  v.  Claude  Loudon, 

appellant. 

Filed  Febbuary  6,  1908.    No.  14,925. 

Appeal:    Vebdict:     Evidence.    The  verdict  of  a  jury  based  upon  con- 
flicting evidence  will  not  be  disturbed  in  this  court. 

Appeal  from  the  district  court  for  Logan  county :  Han- 
son M.  Grimes,  Judge.    Affirmed. 

Hoagland  &  Hoaf/land,  for  appellant. 

J.  E.  Morrison,  contra. 

Good,  C. 

PlaintiflFs  sued  to  recover  the  contract  price  for  pastur- 
ing 61  head  of  cattle  for  the  defendant  for  the  season  of 
1905.  The  defendant  answered,  admitting  the  contract, 
and  alleged  the  delivery  of  a  greater  number  of  cattle  to 
the  plaintiffs  for  pasturage,  and  that,  pursuant  to  the 
contract,  he  was  entitled  to  recover  the  value  of  the  cattle 
not  returned  to  him  at  the  close  of  the  grazing  season. 
Plaintiffs  replied  with  a  general  denial.  On  a  trial  of  the 
issuers  a  jury  returned  a  verdict  for  the  full  amount  claimed 
by  the  plaintiffs,  and  defendant  appeals  to  this  court. 

It  is  conceded  that  61  head  of  cattle  were  returned  or 
properly  accounted  for  by  the  plaintiffs.  There  is  a  hope- 
less conflict  of  the  testimony  as  to  whether  a  greater  num- 
ber than  61  were  delivered  to  the  plaintiffs  for  pasturage. 
There  is  ample  evidence  to  sustain  either  contention.  The 
jury  evidently  believed  the  plaintiffs'  evidence,  and  found 
accordingly.  The  rule  is  well  established  in  this  jurisdic- 
tion that  the  findings  of  a  jury  based  upon  conflicting  evi- 
dence will  not  be  disturbed. 

Defendant  complains  of  certain  instructions  of  the  court, 
but  has  not  pointed  out  any  rule  of  law  that  has  been 
violated,  and  examination  of  the  instructions  fails  to  dis- 
close  any  error  therein. 
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Defendant  also  complainB  of  the  introduction  of  certain 
evidence,  particularly  of  the  admission  of  an  assessment 
roll,  bat  the  bill  of  exceptions  does  not  disclose  that  the 
assessment  roll  is  included  in  or  attached  to  it.  After 
diligent  search  we  are  unable  to  find  this  bit  of  evidence 
in  the  record. 

No  error  being  apparent,  the  judgment  of  the  district 
court  should  be  affirmed. 

DuPFiB  and  Epperson,  CCJ.,  concur. 

By  the  Court:  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


James  Kotbba,  appellant,  v.  American  Smelting  & 

Ri:i  iNixG  Company,  appellbb. 

Filed  Febbuabt  6,  1908.    No.  15,012. 

1.  MaBter  and  Servant:  Iitjttbt:  Afpuances.  The  law  requires  a 
master  to  use  reasonable  care  to  provide  reasonably  safe  tools 
and  appliances  with  which,  and  a  reasonably  safe  place  in  which, 
his  servant  Is  to  perform  the  duties  assigned  him. 


2. 


3. 


:    Negligence:    Question  for  Jubt.    Whether  or  not  a  master 

who  requires  his  servant  to  stand  upon  two  parallel,  horizontal, 
iron  rods  12  inches  apart  and  about  8  feet  above  the  floor,  and  to 
draw,  by  means  of  an  iron  hook,  a  slide  weighing  200  pounds, 
without  providing  any  railing,  or  other  safeguard,  to  prevelht  the 
servant  from  falling  in  the  event  of  his  losing  his  footing,  or  the 
hook  slipping  from  the  slot  in  the  slide,  is  guilty  of  negligence 
in  falling  to  exercise  reasonable  care  to  provide  a  reasonably  safe 
place  for  the  servant  to  work  is  a  question  of  fact  for  a  Jury  to 
determine. 


Whether  or  not  a  master,  who  fumlshi 


a  hook,  consisting  of  an  iron  bar  with  a  hand-hold  at  one  end, 
and  two  inches  at  the  other  bent  at  a  right  angle  to  the  bar,  so 
as  to  form  an  elbow  to  be  inserted  into  a  slot,  with  which  to 
draw  a  slide  weighing  200  pounds,  instead  of  having  the  elbow 
of  the  hook  bent  at  an  acute  angle  to  the  bar,  or  in  a  curve,  bo  as 
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to  prevent  its  slipping  out  of  the  slot  in  the  slide,  is  guilty  of 
negligence  in  not  exercising  reasonable  care  to  provide  reason- 
ably safe  appliances  for  his  servant  is  a  question  of  fact  for  a 
jury  to  determine. 

4. :     Assumption  of  Risk.    A  servant  has  a  right  to  assume 

that  his  master  has  used  due  diligence  in  providing  reasonably 
safe  appliances  with  which,  and  a  reasonably  safe  place  in  which, 
the  servant  is  to  perform  his  duties^  and  does  not  assume  the  risk 
of  danger  arising  from  the  master's  negligence  in  that  respect, 
unless  the  servant  toows  and  realizes  such  risk  of  danger. 

Appeal  from  the  district  court  for  Douglas  county: 
William  A,  Redick,  Judge.    Reversed. 

T.  J.  Mahoney  and  P.  A.  Wells^  for  appellant. 

John  O.  Cowin  and  Isidor  Ziegler,  contra. 

Good,  0. 

This  is  an  action  to  recover  for  personal  injuries  sus- 
tained by  the  plaintiff  while  in  the  employment  of  defend- 
ant. The  action  is  grounded  upon  the  alleged  negligence* 
of  the  defendant  in  furnishing  plaintiff  with  an  unsafe  and 
insecure  place  in  which  to  work,  and  in  furnishing  plain- 
tiff with  unsafe  and  insecure  tools  and  appliances  with 
which  to  perform  the  task  assigned  him.  The  defendant 
answered,  denying  negligence  upon  its  part,  and  alleging 
contributory  negligence  and  assumption  of  risk  on  the  part 
of  the  plaintiff.  Upon  the  trial,  after  the  plaintiff  had  in- 
troduced his  evidence  and  rested,  the  court,  on  motion  of 
the  defendant,  directed  a  verdict  in  its  favor  and  rendered 
judgment  thereon.  From  that  judgment  the  plaintiff  has 
appealed  to  this  court. 

Defendant,  in  the  conduct  of  its  business,  uses  a  number 
of  furnaces  constructed  of  brick  and  iron,  in  which  it 
smelts  the  ores  handled  by  it.  There  are  four  of  these 
furnaces  in  one  room,  or  building.  Each  of  said  furnaces 
is  about  8  or  9  feet  high.  Immediately  above  each  of  these 
furnaces  are  hoppers,  extending  about  3^  feet  above  them. 
Upon  a  level  with  the  tops  of  the  hoppers  is  an  iron  plat- 
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form,  or  trackway,  over  which  small  cars,  containing  thi* 
ore  to  be  smelted,  are  hauled,  and  from  which  the  ore  is 
dumped  into  the  hoppers.  In  the  top  of  three  of  the 
furnaces,  and  beneath  the  hoppers,  are  large  iron  stoppers, 
or  lids,  which  are  lifted  by  means  of  iron  handles,  or  bars, 
attached  to  the  lids,  by  the  employees  who  handle  the  ore. 
When  a  car  of  ore  is  ready  to  be  dumped  into  one  of  the 
Iioppei*s,  the  stopper,  or  lid,  is  lifted,  the  ore  dropi>ed 
through  the  hopper  into  the  furnace,  and  the  lid  is  then 
replaced.  The  fourth  furnace,  which  is  designated  as 
**No.  1,"  has  the  same  kind  of  a  hopper,  but  a  different 
manner  of  opening  and  closing.  On  this  furnace,  and  be- 
tween the  top  thereof  and  the  hopper,  is  a  slide  constructed 
of  fire  brick  set  in  a  metal  frame,  which  sets  over  and 
acts  as  a  lid  to  the'  hole  in  the  top  of  the  furnace,  through 
which  the  ore  is  fed  into  it.  This  slide  is  from  18  to  24 
inches  square,  and  weighs  about  200  pounds;  and  upon 
two  sides  thereof  there  are  slots,  or  eyes,  into  which  an 
iron  hook  is  inserted,  and  by  means  of  this  hook  the  slide 
is  drawn  horizontally  over  the  furnace  when  ore  is  to  be 
dumped  into  it.  This  particular  kind  of  cover  had  been 
in  iise  only  a  year  or  a  year  and  a  half  before  the  accident. 
It  appears  that  three  men  are  employed  at  each  of  these 
furnaces;  one,  to  attend  to  the  firing  of  the  furnace,  is 
called  a  "furnaceman,"  and  the  other  two,  to  haul  the  ore 
and  dump  it  into  the  furnace  through  the  hopper,  are 
knoT^Ti  as  "helpers."  Across  the  top  of  the  several  fur- 
naces were  two  iron  rods  that  ran  horizontally  and  formed 
a  part  of  the  construction  of  the  furnaces  for  holding  them 
in  position.  These  rods  were,  perhaps,  about  1  inch  in 
diameter  and  were  about  1  foot  apart,  and  were  evidently 
8  or  9  feet  above  the  floor  upon  which  the  furnacenian 
worked.  From  the  evidence  it  appears  that  the  plaintiff 
had  worked  in  this  room  as  a  helper  and  as  a  fumaceman 
for  a  number  of  years,  but  until  the  time  of  the  accident 
had  never  Avorked  at  furnace  "No.  1."  It  appears  that  at 
all  of  the  other  furnaces  the  stoppers,  or  lids,  bad  been 
lifted  by  the  helpers.    In  the  case  of  furnace  "No.  1**  the 
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slide  was  oporatcnl  by  the  furnaceman  in  tlie  following 
manner:  The  furnaceman,  by  a  ladder,  ascended  to  the 
horizontal  iron  rods  rnnniup;  across  the  top  of  the  furnace, 
and,  standing  ui)on  th(^e  rods  without  any  platform  and 
without  any  railing,  or  safeguards,  around  him,  he  inserted 
into  the  slot,  or  eye,  on  the  side  of  the  slide  an  iron  hook, 
by  means  of  which  the  slide  was  drawn  from  over  the  hole 
in  the  furnace.  This  iron  hook  was  a  bar  of  iron  about  3^ 
feet  long,  with  a  hand-hold  at  one  end,  and  about  2  or  3 
inches  at  the  other  end  bent  at  a  right  angle  to  the  bar, 
so  as  to  form  an  ell)Ow.  It  was  this  elbow  that  was  placed 
in  the  slot,  or  eye,  on  the  slide,  by  means  of  which  it  waK 
drawn  from  over  the  hole.  On  the  day  previous  to  the 
accident  the  foreman  ordc^nnl  the  plaintiff  to  take  charge 
of  furnace  "No.  1"  on  the  following  evening  and  act  as 
furnaceman.  Pursuant  to  this  order  of  the  foreman,  he 
took  charge  of  the  furnace  and  fired  the  same,  and,  when 
the  helpers  came  to  dump  the  ore  for  the  first  time,  he 
climbed  upon  the  rods  and  inquired  of  the  helpers  if  the 
hook  was  the  tool  used  in  opening  the  slide,  and  was  in- 
formed that  it  was.  Thereupon  he  took  the  hook,  inserted 
it  into  the  slide,  and  nmde  two  efforts  to  draw  it  from  over 
the  furnace,  but  failed.  lie  then  braced  himself,  by  plac- 
ing his  left  hand  against  the  hopper,  and  exerted  more 
force  to  draw  the  slide,  when  the  elbow  of  the  hook  slipped 
out  of  the  slot,  and  the  plaintiff  was  precipitated*  back- 
wards, and  fell  to  the  floor  8  or  9  feet  below,  and  suffered 
severe  injuries. 

The  accident  occurred  in  the  evening  about  8  o'clock. 
At  this  time  the  plaintiff  was  working  on  what  was  called 
the  "night  shift."  The  room  was  lighted  by  incandescent 
electric  lamps.  It  was  claimed  that  the  lamps  were  cov- 
ered with  dust,  smoke  and  grime  to  such  an  extent  that 
they  gave  a  dim  and  insufficient  light  for  performing  the 
work.  Plaintiff  also  cont(»nded  that  the  defendant  was 
negligent  in  not  providing  a  railing,  or  safeguard,  around 
the  place  where  the  furnaceman  had  to  stand  upon  the 
rods  when  drawing  the  slide,  and  that  the  place  furnished. 
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in  which  to  perform  the  task,  was  unsafe  and  dangerous, 
and  that  the  kind  of  hook  furnished  for  drawing  the  slide 
was  an  improper  appliance;  that  it  should  have  had  the 
elbow  turned  either  at  an  acute  angle  or  so  as  to  form  a 
curved  hook,  so  that  when  placed  in  the  eye  and  pulled 
upon  it  could  not  slip  out.  On  the  other  hand,  the  defend- 
ant contends  that  the  light  was  suflScient  to  enable  the 
plaintifiF  to  see  where  and  how  to  place  the  hook  in  the 
eye,  and  that  the  lights  were  the  same  as  had  been  r<^u- 
larly  furnished  and  by  which  the  labor  had  been  performed 
for  many  years,  and  that,  if  there  was  any  deficiency  in 
the  light,  the  plaintiff  was  fully  aware  of  it  and  assumed 
the  risk  incident  to  performing  his  labor  in  a  dim  light. 
It  also  contended  that  the  iron  bar  with  the  elbow  upon, 
it  was  a  proper  appliance  with  which  to  draw  the  slide, 
and  the  rods  formed  a  safe  place  to  stand  upon ;  but  that, 
if  they  were  not  a  proper  appliance  and  a  safe  place,  the 
plaintiff  was  fully  cognizant  thereof,  and  that,  if  any  de- 
fect existed,  it  was  open  anh  obvious  to  him,  and  that  by 
undertaking  to  perform  the  task  without  protest  he  as- 
sumed the  risk  of  dangers  in  the  performance  of  the  duty 
assigned  him.  So  far  as  the  dim  light  is  concerned,  it 
appears  from  the  testimony  of  the  plaintiff  that  by  the 
light  furnished  he  was  able  to  see  the  eye  and  to  place  the 
elbow  therein.  AVere  that  the  only  cause  for  complaint 
we  should  be  constrained  to  hold  that  the  evidence  failed 
to  show  that  it  was  the  cause  of  plain tiflF's  injuries.  With 
reference  to  the  place  where  the  plaintiff  had  to  stand,  it 
would  certainly  seem  safe,  so  far  as  the  strength  of  the 
material  was  concerned. 

The  law  requires  a  master  to  use  reasonable  care  to 
provide  reasonably  safe  tools  and  appliances  for  his  serv- 
ant, and  a  reasonably  safe  place  in  which  to  i)erform  the 
duties  assigned  him.  This  rule  of  law  is  well  established, 
and  has  been  upheld  in  the  following  decisions  of  other 
courts :  Burns  v.  Delaware  d  A.  T.  d  T.  Co.,  70  N.  J.  Law, 
745;  Buehner  v.  Creamery  Package  Mfg.  Co.,  124  la.  445; 
Waller  v.  Sivimons  Mfg,  Go.y  131  Wis.  542.    It  has  been 
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}?o  expi*essly  decided  in  this  court,  as  to  the  duty  of  the 
master  to  furnish  reasonably  safe  tools  and  appliances,  in 
the  case  of  Vanderpool  v.  Part  ridge  ^  79  Neb.  165,  Under 
this  rule,  can  it  be  said  as  a  matter  of  law  that  the  defend- 
ant was  not  guilty  of  negligence  in  rniuiring  the  plaintiff 
to  stand  and  balance  himself  upon  the  iron  rods  and  use 
enough  force  to  pull  a  slide  weighing  200  pounds,  without 
any  railing,  or  safeguards,  to  prevent  his  falling  in  case 
the  hook  should  slip  or  he  should  lose  his  footing?  We 
think  this  question  must  be  answered  in  the  negative. 
There  is  no  reason  apparent  why  a  railing,  or  safeguard, 
could  not  have  been  constructed  around  the  place  where 
plaintiff  was  required  to  stand  to  perform  the  duty.  And 
it  would  appear  that  it  would  have  been  much  safer  to 
have  provided  a  hook  with  the  elbow  turned  at  an  acute 
angle,  or  in  a  curve,  so  as  to  prevent  its  slipping  from  the 
eye,  or  slot,  in  the  slide  when  pulled  upon.  At  least,  we 
are  convinced  that  the  evidence  is  such  as  would  have 
warranted  a  jury  in  finding  that  the  defendant  was  negli- 
gent in  the  appliances  furnished,  and  in  its  failure  to 
provide  railings,  or  safeguards,  around  the  place  in  which 
plaintiff  was  required  to  stand  while  drawing  the  slide. 
Upon  the  question  of  defendant's  negligence,  there  was 
ample  evidence,  in  our  view,  to  require  the  submission  of 
the  case  to  the  jury. 

The  more  vital  question  in  the  case  is:  Did  the  plaintiff 
assume  the  risk  of  the  danger  to  which  he  was  expasod? 
It  is  a  well-rocognized  rule  of  law  that  a  servant  ordinar- 
ily assumes  the  risk  of  the  dangers  that  are  usually  inci- 
dent to  his  employment.  But  this  does  not  require  him 
to  assume  the  risk  of  dangers  due  to  the  negligence  of  the 
master,  unless  such  risk  is  known  to  him.  The  servant  has 
a  right  to  assume  that  the  master  has  used  due  diligence 
to  provide. suitable  appliances  in  the  operation  of  his  busi- 
ness, and  he  does  not  assume  the  risk  of  his  employer's 
negligence  in  performing  such  duties.  The  employee  is  not 
obliged  to  pass  judgment  upon  his  employer's  methods  of 
transacting  his  business,  but  may  assume  that  reasonable 
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care  will  be  exercised  in  furnishiug  the  appliances  neces- 
sary for  its  operation.  (lioctaWf  0.  &  ^.  R.  Co.  v,  McDade^ 
191  U.  S.  64;  New  Omaha  T.-H.  E.  L.  Co.  r.  Dent,  68  Neb. 
674;  Neic  Omaha  T.U.  E.  L.  Co.  v.  Rombold,  73  Neb.  259; 
Chicago,  K.  /.  cfe  P.  It.  Co.  v.  McCarty,  49  Neb.  475.  The 
rule  of  employer's  liability,  however,  is  different  where 
the  servant  knows  of  the  defects,  or  where  they  are  so 
plainly  observable  that  he  would  be  presumed  to  know 
of  them.  From  the  record  it  is  apparent  that  the  plaintiff 
had  only  a  superficial,  general  knowledge  of  how  the  slide 
was  operated  by  seeing  others  perforin  that  duty.  He 
had  seen  this  done  repeatedly  in  the  year  and  a  half  that 
it  was  in  operation.  The  kind  of  hook  used  was  simple, 
and  the  manner  of  using  it  would  be  apparent  to  any  man 
of  ordinary  intelligence.  The  lack  of  any  railing,  or 
guard,  was  also  open  and  apparent,  and,  if  plaintiff  had 
been  injured  by  falling  from  the  rods  while  climbing  upon 
them,  or  about  to  attend  to  his  duties,  we  think  he  would 
not  be  in  a  position  to  complain.  But  there  are  other 
circumstances  which  the  record  does  not  show  that  plaintiff 
knew.  It  is  not  shown  that  at  the  time  of  the  accident 
he  knew  the  weight  of  the  slide,  or  the  strength  required 
to  move  it.  Nor  is  it  shown  that  he  knew,  or  had  reason 
to  know,  that  there  was  any  danger  of  the  hook  slipping 
out  of  the  eye.  But,  even  if  he  should  be  supposed  to 
know  of  the  danger  of  the  hook  slipping  from  the  eye,  still, 
unless  he  had  simie  approximate  knowledge  of  the  weight 
of  the  slide  and  the  pow(*r  or  strength  necessary  to  draw 
it  aside,  he  would  not  realize  the  danger  to  which  he  would 
be  exposed  by  standing  in  such  a  place  to  operate  it.  Under 
these  circumstances,  we  do  not  think  it  can  be  said  that 
the  danger  was  open  and  obvious,  nor  that  from  his  ob- 
servation he  was  n(»gligent  in  not  knowing  \\\v  amount  of 
force  necessary  to  operate  the  slide.  We  think  it  was  a 
question  of  fact  for  the  jury  to  determine  from  the  evi- 
dence whether  or  not  the  plaintiff  assumetl  the  risk  of 
danger  in  op(Tating  the  slide.  .  Tt  must  not  be  overlooked 
that  he  had  not  operatinl  the  slide  before.     He  therefore 
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had  no  knowledge  from  actual  experience  of  the  power 
necessary  to  be  exerted,  and,  until  he  liad  made  tlie  at- 
tempt to  operate  the  slide,  we  think  it  cannot  be  said  that 
he  was  in  a  position  to  know  and  fully  realize  the  danger 
of  injury  in  attempting  to  operate  it  without  any  safe- 
guards or  railings.  We  are  constrained,  therefore,  to  hold 
that,  under  all  the  circumstances,  the  case  presented  was 
one  that  should  have  been  submitted  to  the  jury  for  its 
determination,  and  that  it  was  error  in  the  trial  court  to 
hold  as  a  matter  of  law  that  the  defendant  was  not  liable. 
We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  reversed  and  the  cause  remanded  for  a  new 
trial. 

DUPFIB  and  Epperson,  CO.,  concur. 

By  the  Court:  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded  for  further  proceedings. 

Beversed. 


Anson  E.  Becker,  appellee,  v.  Adolphus  P.  Linton  bt 

AL.,  appellants. 

FnjED  February  6,  1908.    No.  15,051. 

1.  Process:  Constructive  Servtoic:  Affidavit.  An  affidavit  for  serv- 
ice by  publication  is  not  rendered  Invalid  because  It  has  a  cai>- 
tlon,  nor  because  the  persons  named  in  the  affidavit,  against 
whom  the  petition  is  filed,  are  referred  to  as  "defendants." 

2. :     :     .    The  allegation  ''that  said  defendants  and 

each  of  them  are  non-residents  of  the  state  of  Nebraska,  and 
that  service  of  summons  cannot  be  made  within  this  state  upon 
said  defendants  of  any  of  them,"  is  a  sufficient  allegation  of 
£ftct,  yd  is  not  open  to  the  objection  that  it  alleges  a  mere  con- 
clusion of  law. 

8.  Judgment:  Collateral  Attack.  Where  a  question  of  fact  or  of 
law  has  been  litigated  in  a  court  having  jurisdiction  of  the  par- 
ties and  the  subject  matter  of  the  action,  its  judgment  upon  such 
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question  is  final,  and  catinot  be  collaterally  attacked  in  another 
court,  though  the  latter  might  have  reached  a  different  conclu- 
sion upon  the  same  question. 

4.  :  Res  Judicata     A  Judgment  of  a  court  having  jurisdiction 

of  the  parties  and  the  subject  matter  of  the  action  is  generally 
conclusive  evidence  of  the  fact  that  the  indebtedness  existed  at 
the  time  of  the  rendition  of  the  judgment;  and  such  judgment 
and  the  pleadings  upon  which  it  is  based  are  sufficient  to  estab- 
lish the  existence  of  the  indebtedness  as  of  the  date  of  the  filing 
of  the  petition. 

5.  Antenuptial  contract  set  out  in  the  opinion  examined,  and  held  to 

be  executory,  and  not  to  vest  any  estate  in  the  children  of  the 
parties  to  the  contract. 

6.  Fraudulent  Conveyance:     Suit  to  Annul.    Real  estate,  which  has 

been  conveyed  without  consideration  in  fraud  of  creditors  of 
the  grantor,  may  be  levied  upon  and  sold  under  an  execution  as 
the  property  of  the  grantor.  In  such  case,  the  grantor,  as  to 
the  execution  creditor,  has  more  than  an  equitable  interest  in 
the  realty  conveyed,  and  the  purchaser  at  the  execution  sale  may 
maintain  an  action  against  the  fraudulent  grantee  to  cancel  the 
fraudulent    conveyances   and    to    quiet   his    title. 

Appeal  from  ilie  district  court  for  Douglas  county: 
Howard  Kennedy,  Judge.    Affirmed. 

John  0.  Yeiser,  for  appellants. 

Frank  H.  Gaines,  J.  A,  Utory  and  E.  Q,  McQiltony 
contra. 

Good,  C. 

This  is  an  action  to  cancel  two  certain  deeds  and  to 
quiet  title  to  certain  real  estate  in  Omaha,  The  defend- 
ants are  nonresidents.  Service  was  had  by  publication.  A 
special  appearance  was  made  on  behalf  of  the  defendants, 
and  objections  to  the  jurisdiction  of  the.  court  over  the 
defendants  were  overruled.  Defendants,  still  reserving  the 
question  of  jurisdiction,  answered,  denying  the  plaintiflTs 
title,  and  allej2:ing  that  the  title  was  held  in  {rftsi  by  de- 
fendant Adolphus  F.  Linton  for  the  defendants  Charles  8. 
and  Fryda  Linton.  Plaintiff's  reply  was  a  general  denial. 
Upon  a  trial,  the  district  court  found  all  the  issues  in 


Vol.  80]  JANUARY  TERM,  1908.  657 


Becker  v.  I.iiitou. 


favor  of  the  plaintiff,  and  entered  a  decree  canceling  the 
deeds  and  quieting  his  title.  From  this  decree  the  de- 
fendants have  appealed  to  this  court. 

The  record  discloses  the  following  facts,  out  of  which 
this  controversy  arises :  The  defendants,  Adolphus  F.  and 
Phoebe  I{.  E.  E.  Linton,  are  husband  and  wife,  and  the 
defendants,  Charles  S.  and  Fryda  Linton,  are  their  chil- 
dren.    Prior  to  the  marriage  of  Adolphus  F.  and  Phcebe 
Linton  a  contract  was  entered  into  between  them,  which, 
omitting  the  formal  parts,  is  in  tlie  following  language: 
"It  is  agreed  that  all  the  moneys  and  property  that  said 
intended  wife  may  become  or  is  in  possession  of,  or  that 
she  may  at  any  future  time  beccmie  entitled  to,  shall  be 
free  from  the  debts,  control  and  engagements  of  the  said 
intended  husband,  and  settled  upon  herself  for  her  sole 
and  separate  use,  and  be  divided  amongst  the  children  of 
the  said  intended  marriage  in  such  shares  as  the  said 
intended  husband  and  wife  may  appoint,  but  subject  never- 
theless to  the  said  husband  taking  a  vested  life  interest  in 
any  such  money  or  property  a^  alx/ve  mentioned,  in  the 
event  of  his  surviving  the  said  intended  wife.     And  it  is 
further  agreed  between  the  parties  that  a  formal  deed  of 
settlement  shall  be  drawn  up  between  the  parties  embody- 
ing in  effect  the  said  agreement  as  soon  as  conveniently 
possible  after  said  marriage."    Several  years  after  the  mar- 
riage Mrs.  Linton   inherited  considerable  real  estate  in 
Omaha,  Nebraska,  and  in  other  places.    On  the  4th  day  of 
July,  1891,  ilrs.  Linton  executcnl  a  power  of  attorney  to 
Mr.  John  B.  Finley,  authorizing  liim,  among  other  things, 
to  mortgage  her  real  estate.    Finley,  pursuant  to  the  power 
vested  in  him,  executed  a  number  of  mortgages  upon  vari- 
ous parcels  of  real  estate  belonging  to  Mrs.  Linton.    One 
of  these  mortgages,  bearing  date  of  June,  1893,  and  due 
June  1,  1897,  was  in  favor  of  the  National  Life  Insurance 
Company,  to  secure  a  note  which  was  also  executed  by 
Finley  on  behalf  of  Jlrs.  Linton.    In  November,  1896,  the 
Lintons  having  made  default  in  the  conditions  of  this 
45 
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mortgage,  the  National  Life  Insurance  Company  com- 
menced suit  in  the  circuit  court  of  the  United  States  for 
the  district  of  Nebraska  against  Mr.  and  Mrs.  Linton  to 
foreclose  the  mortgage.  In  this  foreclosure  action  the 
complainant  specifically  prayed  for  a  deficiency  juc\^iu(»ni 
in  the  event  that  the  premises  shoukl  fail  to  sell  for  suffi- 
cient to  pay  the  amount  due  it.  Issue  was  joined  and  a 
trial  had,  resulting  in  a  decree  in  favor  of  the  complainant, 
awarding  a  foreclosure,  and  findings  and  decree  that  it 
was  entitled  to  a  deficiency  judgment  in  case  the  mort- 
gaged property  failed  to  sell  for  sufficient  to  satisfy  the 
decree  and  costs.  The  defendants  carried  that  cause  to 
the  circuit  court  of  appeals,  where  the  decree  and  judg- 
ment of  the  circuit  court  was  affirmed.  Thereafter,  a  sale 
of  the  premises  was  had  pursuant  to  the  order  and  decree 
of  the  circuit  court.  This  rale  failed  to  realize  sufficient 
to  pay  the  costs  and  the  amount  adjudged  to  be  due  the 
complainant.  The  complainant  then  moved  for  a  deficiency 
judgment,  to  which  objections  were  filed  by  the  defend- 
ants. The  court  found  in  favor  of  the  complainant,  and 
awarded  a  deficiency  judgment  for  f  1,982.54,  and  awarded 
execution  thereon.  Thereafter,  execution  was  issued  and 
levied  upon  the  proj)erty  in  controversy  herein  as  the 
property  of  the  defendant  Phcebe  K.  E.  E.  Linton,  and 
the  property  was  sold  to  the  plaintiff  in  this  action.  Ob- 
jections were  made  to  the  sale  and  to  the  distribution  of 
the  procecxls,  which  were  overruled,  and  a  deed  wa5 
ordered.  The  United  States  marshal,  on  August  28,  1905, 
executed  and  delivered  to  the  plaintiff  a  deed  to  the  prem- 
ises. At  the  time  of  the  commencement  of  the  action  of 
foreclosure  in  the  federal  court  the  title  to  the  property 
stood  in  the  name  of  Phoebe  R.  E.  E.  Linton.  glK)rtlv  after 
the  delivery  of  the  marshals  deed  to  the  property  it  was 
discovered  that  on  the  28th  day  of  June,  1902,  deeds  had 
been  filed,  which  purported  to  have  been  executed  on  the 
31st  day  of  ^March,  1897.  One  of  these  deeds  was  from 
Mrs.  Linton  and  husband  to  Kate  Remnant,  and  the  other, 
bearing  the  same  date,  was  from  Kate  Remnant  to  Adol- 
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phus  F.  Linton.  These  deeds  were  not  filed  until  long 
after  the  entering  of  the  deficiency  judgment  against  Mrs. 
Linton  in  the  federal  court.  The  date  of  the  deeds  is 
intermediate  the  commencement  of  the  action  and  the 
entry  of  judgment.  The  plaintiff,  purchaser  at  the  execu- 
tion sale,  brought  this  action  to  cancel  these  two  deeds 
and  to  quiet  the  title  to  the  property  in  him.  No  consider- 
ation passed  from  either  Kate  Remnant  or  Adolphus  F. 
Linton  for  the  transfer.  The  defendants  claim  that  it 
was  for  the  purpose  of  vesting  title  in  Mr.  Linton  pur- 
suant to  the  antenuptial  contract  above  referred  to.  The 
plaintiflp  in  this  action  claims  that  the  transfers  were 
made  for  the^purpose  of  hindering  and  delaying  the  cred- 
itors of  Mrs.  Linton  in  the  collection  of  their  demands 
against  her,  and  particularly  the  claim  of  the  National 
Life  Insurance  Company;  that  the  conveyances  were 
fraudulent  and  void ;  and  that  plaintiff  is  entitled  to  have 
them  canceled  and  his  title  quieted.  The  record  also  shows 
that  at  the  date  of  these  two  deeds  Mrs.  Linton  was 
heavily  involved,  and  most  of  her  property  in  Omaha  was 
heavily  incumbered,  and  about  that  time  a  number  of 
judgments  were  rendered  against  her,  some  of  which  have 
not  yet  been  wholly  satisfied.  It  also  discloses  that  she 
was  indebted  to  a  considerable  extent  outside  of  her  mort- 
gage indebtedness. 

The  first  question  for  determination  is  the  one  of  juris- 
diction raised  by  the  special  appearance.  There  are  three 
objections  urged:  First,  that  the  affidavit  for  service  by 
publication  is  not  an  affidavit,  because  it  had  a  caption 
showing  that  it  was  made  for  a  case  pending,  whereas  no 
case  was  then  pending;  second,  that  the  affidavit  does  not 
show  that  service  of  summons  could  not  be  made  upon 
the  defendants;  third,  that  it  does  not  show  that  the 
defendants  were  nonresidents  of  the  state  of  Nebraska. 
It  is  true  that  upon  the  sheet  of  paper  upon  which  the 
affidavit  appears,  and  immediately  preceding  the  venue 
of  the  affidavit,  tliere  is  a  caption  similar  to  that  whicli 
usually  heads  a  petition.    Section  78  of  the  code  provides 
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that  the  affidavit  must  he  filed  l>efore  any  puhlieation  can 
h(»  iiia(h%  and  section  19  of  the  code  provides  that  the  action 
sliall  be  di*enied  to  he  connnenc*ed  as  to  the  defendant 
at  the  date  of  the  first  publication.  Defendants  contend 
tlftit  at  the  time  of  the  making  and  filing  of  the  affidavit 
no  action  was  jiending,  and  tliat  it  was,  therefore,  ini- 
projxT  to  have  a  caption  upon  the  affidavit;  that  the  affi- 
<lavit  pun)orts  to  be  in  a  pending  action,  and,  because  no 
such  action  was  iK*nding,  such  affidavit  could  not  be  thi- 
l)asis  of  a  jirosecution  for  perjurv'  if  it  were  false.  This 
contention  finds  support  among  the  English  authorities, 
and,  apparently,  among  some  of  the  courts  of  this  country. 
This  objection  app(»ars  to  us  to  be  extremely  t^Hrhnical 
and  without  merit.  The  affidavit  was  contplete  without 
tlie  caption.  The  cai)tiim  fonns  no  part  of  that  whirh 
was  sworn  to,  and  is  not  a  part  of  the  affidavit.  The  cai>- 
li<m  preceding  the  affidavit  amounted  to  nothing  more 
than  a  meims  of  idc^ntification  as  to  the  case  in  which  it 
^ihould  be  filed.  In  the  bodv  of  the  affidavit  it  is  stated 
that  a  petition  has  been  filed  in  a  certain  court  and 
•igainst  certain  parties,  naming  them,  and  the  object  and 
prayer  of  the  petition  are  set  forth.  It  appears  to  us 
that  tlie  affiant  would  be  subject  to  a  prosecution  for  per- 
jury if  the  material  allegations  of  the  affidavit  were  un- 
true and  falsely  sworn  to.  It  is  true  that  in  a  certain  sens<» 
the  action  was  not  yet  pending.  Section  19  of  the  code 
referred  to  relates  to  the  time  of  the  commencement  of  tlie 
action  as  regards  the  statute  of  limitations,  and  it  is  in 
this  respect  only  that  the  action  is  not  commenctMl  until 
tb(»  first  i)ublication.  We  think  it  is  the  common  under- 
standing, however,  that  a  case  is  commenced  when  the 
jietition  is  filed,  and  that  it  is  so  generally  understixid 
and  spoken  of.  Every  pleading,  petition  or  preliminary 
l)aper  in  any  case  bears  a  caption.  The  plaintiff  in  veri- 
fying the  p(»tition  refers  to  himself  as  the  plaintiff,  and 
y(»t,  as  regards  this  particular  section  of  th(*  cmle,  the 
action  is  not  pending  until  the  summons  is  issn<Ml,  or  until 
Dm*  first  publication  where  constructive  service  is  had.    In 
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the  case  of  Crowbic  t\  Little,  47  ^Minn.  581,  it  was  said: 
"Another  objection  to  the  affidavit  is  that  it  was  void  Ik- 
cause  entitled  in  a  cause  not  yet  commenced.  There  arc* 
undoubt<^dly  decisions  which  go  to  this  hm^h,  but  they 
are,  in  our  judgment,  devoid  of  reason,  and  based  upon  a 
frivolous  technicality.  We  do  not  suppose  there  was  ev(*r 
an  affidavit  made  in  this  state  for  a  replevin,  garnishment, 
attachment,  or  publication  of  a  summons  that  was  not 
thus  entitled,  although,  strictly  speaking,  the  action  was 
not  yet  commenced  wlien  the  affidavit  was  sworn  to.  Even 
at  common  law  it  was,  at  most,  a  mere  irr(»gularity,  whi(*h, 
in  the  language  of  the  court  in  (Jtarhr  i\  Vuivtlwrnv,  7 
Term  Rep.  321,  ^did  not  interfere  with  the  justice  of  the 
case.'  A  prosecution  for  perjury  based  on  such  an  affidavit 
wonld  lie.  City  Bank  v.  Lumlcy,  28  How.  Pr.  (N.  Y.)  397. 
See,  also,  Pvople  v.  Sutherland,  81  N.  Y.  1,  9."  While  tlii  ^ 
opinion  is  severely  criticised  by  counsel  for  appellants,  we 
are  impressed  with  the  good  common  sense  exhibitiMl 
thei'ein.  In  our  opinion,  the  objection  to  the  jurisdiction 
because  the  affidavit  had  a  caption  is  entirely  without 
merit.  The. second  and  third  objections  to  the  affidavit  an* 
that  it  does  not  show  that  service  of  summons  could  not 
be  had  upon  the  defendants,  and  that  they  were  nonresi- 
dents of  the  state  of  Nebraska.  We  find  in  the  affidavit  the 
following:  "Affiant  further  states  that  said  defendants  ami 
each  of  them  are  nonresidents  of  the  state  of  Nebraska, 
and  tliat  service  of  summons  cannot  be  made  within  this 
state  npon  said  defendants  or  any  of  them.''  The  point  to 
the  objection  is  that  the  Lintims  are  designated  under  tbe, 
name  of  "defendants,"  instead  of  their  names.  In  the  body 
of  the  affidavit  the  names  of  the  persons  against  whom  t\\v 
action  w-as  being  ccmimenced  were  set  out  in  full,  and, 
after  the  object  and  prayer  of  the  petition  are  given,  the 
statement  last  quoted  appears.  These  objections,  like  the 
first,  are  hypertechnical,  and  are  based  upon  the  theory 
that  there  was  no  action  pending,  and  that  referring  to 
the  persons  as  defendants  was  not  a  sufficient  designation 
of  the  parties.     We  think  that  the  designaticm  was  suffi- 
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(ient,  and  that  tbe  objections  to  the  jurisdiction  of  the 
court  were  properly  overruled. 

Defendants  attack  the  deficiency  judgment  upon  whidi 
the  deed  to  the  plaintiff  in  this  action  rests,  and  claim  that 
the  judgment  is  a  nullity  as  to  the  defendants  ('hai*le> 
and  Fryda  Linton.  It  will  be  observed  that  this  is  a 
collateral  attack  upon  the  judgment.  A  judgment  may 
be  collaterally  attacked  where  it  does  not  respond  to  the  1 

issues  raised  by  the  pleadings.     Appellants  contend  that  ' 

the  deficiency  judgment  is  void  because  it  was  unsupportetl 
by  the  petition  upon  which  it  was  rendered.  They  urge 
that  the  petition  discloses  that  the  note  was  executed  by 
an  attorney  in  fact  for  Mrs.  Linton;  that  the  power  of 
attorney  under  which  he  acted,  being  set  forth  and  at- 
tached to  tlie  petition,  disclosed  that  it  was  not  broiul 
('iKmgh  to  authorize  the  execution  of  a  promissory  note  or 
any  personal  obligation  of  Mrs.  Linton,  and  that  it  went 
uo  further  than  to  authorize  the  pledging  of  her  property 
by  mortgage.  It  is  true  that  this  same  power  of  attorney 
has  been  held,  in  the  case  of  Morris  v.  Linton,  4  Neb. 
(Uuof.)  550,  not  broad  enough  to  justify  the  binding  of 
Mi's.  Linton  to  a  personal  obligation,  and  this  court  re- 
fused to  render  a  deficiency  judgment  upon  another  mort- 
gage executed  under  this  same  power  of  attorney  and  in 
the  sai^e  manner.  An  examination  of  the  petition  in 
Xational  Life  Ins.  Co.  v.  Linton  discloses  that  it  avers  that 
she  exc^cuted  the  note,  and,  afterwards,  it  is  alleg(Mi  that 
her  name  Avas  signed  thereto  by  her  attorney  in  fact.  It 
will  be  readily  perceived  that  under  the  allegations  of 
tlie  petition  in  that  action  other  proof  may  have  been 
offered  which  would  show  that  Mrs.  Linton  was  personalh* 
liable.  Whether  such  evidence  was  offered  or  not,  we  are 
not  advised.  Nor  do  we  think  it  material  to  the  inquiry 
liere.  Nor  do  we  think  the  fact  that  this  court  took  the 
view  that  the  power  of  attorney  was  not  broad  enough  to 
authorize  the  attorney  in  fact  to  bind  Mrs.  Linton  in  a 
jx^'sonal  obligation  is  material.  The  question  as  to  the 
(^tT(^ct  of  the  power  of  attorney  was  properly  before  th*» 
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f'nited  States  circuit  court  It  had  jurisdiction  of  the 
parties  and  jurisdiction  of  the  subject  matter.  It  was 
called  upon  to  determine  that  question,  which  was  em- 
braced within  the  issues  presented  to  it  for  determination. 
Its  decision  upon  these  questions  is  final,  unless  reversed 
by  a  court  to  which  it  might  be  carried  on  error  or  appeal. 
This  court  cannot  act  as  a  court  of  review  to  determine 
any  possible  errors  that  might  have  been  made  by  the 
United  States  circuit  court.  Ferguson  v.  Kumler,  11  Minn. 
62;  Bank  of  Woosier  v,  Stevens,!  Ohio  St. 233, 59  Am.  Dec. 
619;  Swihart  v.  Shaum,  24  Ohio  St.  437;  Minnesota 
Threshing  Mfg.  Co.  v.  Schadck,  10  S.  Dak.  511;  Faher  v. 
Matz,  86  Wis.  370;  Carpenter  v.  Oshorn,  102  N.  Y.  552; 
Millard  v.  ParscU,  57  Neb.  178.  It  therefore  follows  that 
the  judgment  of  the  circuit  court  is  conclusive  upon  the 
question  of  the  liability  of  Mrs.  Linton  to  a  deficiency 
judgment 

Defendants  further  claim,  however,  that  the  judgment 
goes  no  further  than  to  establish  the  fact  of  indebtedness 
at  the  date  of  its  rendition.  If  nothing  but  the  judgment 
had  been  offered  in  evidence,  there  might  have  been  some 
merit  in  this  contention,  but  in  this  case  the  original  and 
amended  bills  filed  in  the  United  States  circuit  court  were 
offered  in  evidence,  and  these  show  the  issues  that  were 
presented  by  the  complainant  in  that  case,  and  upon  which 
that  court  rendered  the  judgment.  We  think  it  must  be 
held  conclusive  that  the  court  necessarily  determined  that 
Mrs.  Linton's  obligation  was  a  personal  obligation,  and 
that  it  existed  at  the  time  of  the  filing  of  the  bill  in 
November,  1896.  We  need  not  go  further  to  ascertain 
whether  or  not  it  determined  that  the  obligation  existed 
at  a  time  anterior  to  the  filing  of  the  bill,  because  the  bill 
was  filed  prior  to  the  date  of  the  deeds  sought  to  be  can- 
celed in  this  action.  The  evidence  in  this  case  establishes 
the  fact  of  Mrs.  Linton's  personal  obligation  and  liability 
to  the  National  Life  Insurance  Comjmny  previous  to  the 
date  of  the  deeds.  It  therefore  follows  that  plaintiff  by 
his  deed  based  upon  the  deficiency  judgment  obtained  a 
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good  title  to  tlje  premises  as  against  Mr.  and  ^frs.  Lin- 
ton. 

Defendants  eont(^nd  tliat  the  transfers  were  not  fraudu- 
lent or  without  consideration,  and  that  thev  were  bas(x1 
upon  the  antenuptial  eontraet,  and  that  said  contract  was 
a  sufficient  consideration,  and  that  the  defendants,  Charles 
and  Fryda  Linton,  took  the  property  as  purchasers.  This 
same  antenuptial  contract  or  agreement  has  been  before 
this  court  in  other  cases,  and  it  has  been  practically  held 
that  it  was  men^lv  an  executory  agi*eement,  and  amounted 
to  naught,  so  far  as  giving  anytliing  to  the  children  of  Mr. 
and  Mrs.  Linton,  until  it  was  further  carried  into  effect 
l)y  a  deed  of  settlement,  ^f<trris  r.  TAtiton,  74  Neb.  411. 
We  think  a  careful  examination  of  this  ante-nuptial  a^free- 
ment  will  show  cl(\arly  that  it  was  not  the  purpose  or 
intent  of  the  parties  to  it  to  divest  Mrs.  Linton  of  her 
property  and  to  vest  it  in  her  children  to  be  thereafter 
born;  but  rather  it  was  to  preserve  and  save  to  her  the 
property  that  she  had  then,  or  might  thereafter  acquire, 
free  from  the  claims  and  liabilities  of  her  intended  hus- 
band. In  anv  evc^ut,  it  is  clear  that  it  could  not  have  the 
effect  to  create  any  trust  or  vest  any  title  in  trust  in  the 
children  until  some  further  action  was  taken.  It  shows 
upon  its  face  that  it  was  so  int(»nd(Hl,  and  that  it  was 
within  the  contemplation  of  the  parties  that,  after  the 
marriage,  a  deed  of  settlement  should  be  executed.  It  will 
also  be  observed  that  the  property  should  be  divided  among 
the  children  of  said  marriage  in  such  shares  as  such  hus- 
band and  wife  might  appoint.  Until  they  had  determinetl 
this,  it  is  clear  that  nothing  could  vest  in  the  children. 
Without  any  further  a-ction  being  taken  than  the 'execu- 
tion of  this  agreement,  specific  performance  could  not  be 
enforced.  In  interpreting  an  agreement,  it  is  always 
proper  to  look  to  the  construction  placed  upon  it  by  the 
parties  tlu^mselves.  If  we  take  the  construction  placed 
upon  this  instrument  by  the  parties,  it  is  apparent  that 
they  did  not  intend  by  this  agreement  to  limit  Mrs.  Lin- 
ton's interest  in  her  property  to  a  life  estate  with  a  re- 
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inaiiider  to  h(*r  rhildreu.  The*  record  in  this  case  disrlosos 
tliat  m(>rt<;a^e  after  jnort^a^ij;^  for  lar<::(»  sums  have  been 
phicecl  upon  various  ti'acts  of  real  (*stat(*,  in  wljieh  Mr. 
and  Mrs.  Linton  lune  l»f)tli  jt)ined.  Tlie  power  of 
attorney  whicli  was  exe(Ute<l  by  both  Mr.  and  Mrs.  Linton 
authorizes  their  attorney  in  fact  to  sell  and  niort«»;a<^e  and 
convey  any  and  all  of  the*  projKM'ty  she  ini}>ht  have  in 
the  United  States,  so  that  the  construction  which  is  now 
souj^ht  to  be  i)ut  upon  the  antenuptial  a.ii:reeiuent  would 
appear  to  have  been  broujjht  about  by  the  financial  straits 
in  which  Mr.  and  Mrs.  Liwl^n  have  found  themselves,  and 
as  a  resort  to  prot(\r  {h(m  in  tin*  enjoyment  of  property 
that  should  <>:o  to  satisfy  th(*ir  just  obli|L!:ations.  This  viess' 
is  stren<;th(»ned  by  the  altiilavits  and  dc^positions  of  both 
Mr.  and  Mrs.  Linton,  v^hicli  were  taken  in  another  caus(\ 
and  which  were  offercMl  in  evidcnicc*  in  this  case.  Th(* 
affidavits  bear  dat(»  of  OctoluT  10,  1001,  and  the  deposi- 
tions bear  date  of  I)ec(Mub(»r  21,  1001.     On  both  occasions 

both  Mr.  and  Mrs.  Linton  t(  >tifv  und(»r  oath  with  reference^ 

» 

to  the  lots  in  controversv  that  tliev  were  d(HMl(*d  to  Adol- 
phus  F.  Linton  only  for  convenience,  for  him  to  hold  in 
trust  for  Mrs.  Linton,  and  that  she  is  still  th.»  owner 
thereof.  The  alYidavits  and  de]>t)sitions  in  the  other  casts 
therefore,  show  that  as  late  as  Deceuiber,  1001,  Mrs.  Lin- 
ton was  the  owner  of  the  ])ro])erty,  and  that  the  purpose 
of  the  eonv(\vances,  as  then  stated,  was  om^  of  conveni(»nce. 
Such  conduct  do<»s  not  imi)r(»ss  one  with  a  belief  that  the 
Lintons  are  now  sincere  and  hon(\st  in  claimincf  that  thes(» 
conveyances  w(*re  made*  for  the  purpose  th(\v  now  assert. 
It  is  true  that  a  deed  of  settlcMuc^nt  now  appears  of  record, 
bearinp:  date  of  May  17,  1001,  but  this  detvl  of  sc^ttlcMuent 
was  made  and  recorded  lon^  after  the  renditicm  of  the 
deficiency  jiidixment  a{2:ainst  Mrs.  Linton.  In  any  event  it 
could  have  no  more  effect  than  a  voluntarv  conv(»vanc(* 
without  consideration  mad(»  by  Mrs.  Linton  to  her  chil- 
dren. The  antenuptial  contract  created  no  obli<»ation  tliat 
could  have  been  enforced  by  her  childrcMi.  Tt  therefore 
follows  that  anv  conv(^vance  nmdi*  bv  Iut  to  them,  or  made 
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by  her  to  some  other  person  to  be  held  in  trust  for  them, 
based  solely  ajmn  this  contract,  was  without  considera- 
tion, and  amounted  to  a  mere  voluntary  conveyance,  which 
would  be  void  as  against  creditors. 

The  defendants  contend  that,  as  the  legal  title  to  the 
property  in  controversy  Avas  vested  in  Mr.  Linton  at  the 
time  it  was  levied  upon  under  the  execution,  it  was  not 
subject  to  execution,  for  the  reason  that  Mrs.  Linton  had 
only  an  equitable  interest  in  the  property,  and  that  an 
equitable  interest  in  real  estate  is  not  subject  to  execution. 
If  it  were  true  that  Mrs.  Linton  had  only  an  equitable 
(Nstate  in  the  property  in  controversy,  then,  under  the  rule 
announced  in  Dworak  v.  More,  25  Neb.  735,  and  First  Nat, 
Bank  v.  Tighe,  49  Neb.  299,  it  might  not  be  subject  to 
sale  on' execution.  In  this  contention  the  defendants  ap- 
parently lose  sight  of  another  principle  of  the  law  which 
is  applicable,  and  that  is  that,  as  to  the  creditors,  the 
fraudulent  conveyance  is  void,  and  is  the  same  as  if  no 
conveyance  had  been  made.  And  where  property  has  been 
conveyed  to  a  third  person  in  fraud  of  the  grantor's  cred- 
itor, the  latter,  on  obtaining  judgment,  may  have  his  choice 
of  remedies,  either  to  bring  an  action  to  set  aside  the 
conveyances,  or  to  levy  upon  the  property  and  have  it  sold. 
If  there  are  no  bidders,  he  may  become  the  purchaser 
thereof,  and  then  litigate  the  question  of  title  with  the 
fraudulent  grantee.  This  rule  is  recognized  in  Bachle  v. 
Wehh,  11  Neb.  423,  and  Wcstervelt  v.  Hagge,  61  Neb.  647. 
Under  the  rule  announced  in  these  cases,  the  property  of 
Mrs.  Linton  in  the  hands  of  her  husband,  or  others  to 
whom  it  had  been  fraudulently  conveyed,  was  subject  to 
the  excution  for  the  satisfaction  of  the  deficiency  judg- 
ment. 

Some  objection  is  made  by  the  appellants  that  the  record 
does  not  disclose  any  fraudulent  intent  on  the  part  of 
Mr.  and  Mrs.  Linton  in  the  making  of  the  deeds.  We 
do  not  understand  the  rule  to  be  that  it  is  necessary  to 
prove  a  specific  intent.  The  intent  may  be  gathered  from 
the  acts  of  the  parties,  and  a  conveyance  becomes  fraudu- 
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lent  in  law  when  it  is  shown  that  it  was  made  for  the 
purpose  of  placing  the  property  beyond  the  reach  of  cred- 
itors, or  that  it  would  hinder  or  delay  them  in  collecting 
their  just  demands.  The  evidence  in  this  case  warrants 
the  findings  that  the  conveyances  in  question  were  made 
for  the  pui^pose  of  placing  the  property  beyond  the  reach 
of  Mrs.  Linton's  creditors,  and  of  hindering  and  delaying 
them  in  the  collection  of  their  just  demands.  It  follows 
that  the  conveyances  in  question  were  void  as  to  Mrs. 
Linton's  creditors,  and  that  the  plaintiff  was  entitled  to 
the  relief  afforded  him  by  the  decree  of  the  district  court. 
We  therefore  recommend  that  the  decree  of  the  district 
court  be  affirmed. 

DuPFiB  and  Epperson,  CO.,  concur. 

By  the  Court:  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


School  District  No.  25,  appellee,  v.  T.  W.  Db  Long, 

County  Treasurer,  appellant. 

Filed  February  6,  1908.    No.  15.035. 

1.  Injunction:    Petition:     Coxstruction.    The    rule    that    under    the 

code  pleadings  should  be  construed  liberally  applies  only  to 
ordinary  actions.  In  all  cases  of  application  for  any  extra- 
ordinary writ,  the  petition  will  receive  a  strict  construction. 

2.  Petition  examined,  and  held  not  to  state  facts  sufficient  to  consti- 

tute a  cause  of  action  for  equitable  relief. 

Appeal   from   the  district   court   for   Brown   county: 
James  J.  Harrington,  Judge.    Reversed. 

L,  K.  Alder,  for  appellant. 

P.  D.  McAndrew,  contra. 
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Fawcett,  C. 

On  February  3,  1906,  appolloo  filcnl  in  the  district  court 
for  Brown  county  the  following  i)etition  :  "Your  petitioner, 
School  District  No.  25,  complaining  of  the  defendant.s 
above  named,  says:  (1)  That  it  is  a  duly  constituted  sub- 
division of  the  county  of  Brown,  a  body  politic,  corporate*, 
duly  organized  and  existing  under  and  by  virtue  of  the* 
laws  of  the  state  of  Nebraska,  and  has  been  so  organized 
at  all  times  mentioned  in  this  petition,  and  C.  Langley 
is  \ts  duly  elected,  qualified  and  acting  treasurer.  (2) 
That  the  above  named  T.  W.  De  Long  is  the  duly  electe<l, 
qualified  and  acting  treasurer  of  said  Brown  county,  and 
Edward  lloore,  Luke  iL  Bates  and  Frank  Lessif  are  the 
duly  elected,  qualified  and  acting  board  of  county  com- 
missioners of  said  county.  (3)  That  E.  A.  Ikenburg,  C. 
E.  Ikenburg  and  W.  C.  McNamara  are  each  resident  free- 
holders and  own  personal  and  other  property  in  said  school 
district  subject  to  taxaticm  in  said  district.  That  in  the 
year  1905  the  assessor  of  Smith  precinct,  of  which  precinct 
said  School  District  No.  25  constitut(^  a  part,  duly  as- 
sessed all  prop(Tty  for  taxation  within  said  school  district, 
and  with  other  property  that  of  the  said  E.  A.  Ikenburg. 
C.  E.  Ikenburg  and  W.  C  SIcNamara,  but  for  some  un- 
accountable reason  unknown  to  your  petitioner  designatetl 
the  number  of  said  district  as  that  of  33,  and  a  school  tax 
was  duly  levicMl  on  all  of  said  property,  and  the  said  E.  A, 
Ikenburg,  C.  E.  Ikenburg  and  W.  C,  ifcNamara  each  paid 
their  said  school  tax  under  protest,  and  the  said  board  of 
county  commissi(mers  at  a  meeting  of  their  body  held  in 
Ainsworth  on  the  29th  dav  of  January,  1000,  did  issue 
an  order,  duly  signed  by  their  chairman,  the  said  Edward 
Moore,  directed  to  the  treasurer  of  said  Brow^n  county 
requiring  liim,  the  said  treasurer  of  said  Brown  county, 
to  refund  to  the  said  E.  A.  Ikenburg  the  school  tax  so 
assessed,  levied  and  paid,  to  wit,  the  sum  of  f2.83,  and 
to  refund  to  the  said  C.  E.  Ikenburg  the  said  school  tax 
so  levied  and  paid  by  him,  to  wit,  the  sum  of  ^3.75,  and 
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onlored  the  sind  coinitv  tn^asiiriT  to  refund  to  the  said 
\V.  i\  McNamara  tli(^  said  school  tax  so  levied  and  paid 
hy  him,  to  wit,  the  sum  of  |124.3(),  aud  thci  said  county 
trc^asurer  is  about  to  comply  with  said  orders  of  the  said' 
board  of  county  commissioiu  rs,  and  unless  restrained  by 
an  order  from  this  court  will  r(*fund  said  several  amounts 
of  mou(\vs  to  said  i)artie'*<,  and  unless  restrained  your 
petitioner    <»Tently    fears   and   api)rehends    that    the   said 

countv  comuiissionei*s  will  issue  other  orders  to  tlu^  said 

t.' 

c(mnty  tn^asurer  re()uirin^  him  to  refund  school  taxes  to 
other  i)arties  in  said  School  District  No.  25  tluit  are  legally 
assessed  and  levied.     (4)   That  all  the  school  taxes  that 
have  been  so  assessed,  levied,  i)aid,  and  ordered  refundt^d 
as  above  alleged  rightfully  and  legally  bidong  to  the  school 
fund  of  said  School  District  No.  25,  and  gr(»at  and  irrep- 
arable  damage   will    befall    said   school   district,   and    it 
will  be  deprived  of  the  benefits  of  a  school  for  the  c(miing 
vear  for  want  of  funds  if  said  moncvs  are  not  paid  ov(m* 
to  said  school  district;  that  said  district  is  scarce  of  funds 
at  the  present  time  and  in  debt,  and  no  school  can  be  held 
in  said  district  for  some  time  to  come  unless  the  dulv 
levied  taxes  for  the  year  1905  are  paid  into  its  treasury. 
(5)   Plaintiff  nlleges  it  has  no  adequate  remcMly  at  law, 
and  that  unl(\ss  d(*fendants  are  restrained  it  will  sutler 
irreparable  loss  as  above  set  forth.     Wherefore  i)laintilT 
prays  that  a  temporary   injunction  may   be  granted  re- 
straining said  d(»fendants  as  follows:  (1)  That  T.  W.  De 
Long,  county  tr(»asur(*r  aforesaid,  be  r(\strained  from  re- 
funding said  school  tax  to  the  said  E.  A.  Ikenburg  in  the 
sum  of  $2.83  or  any  other  sum  whatsoever,  to  the  said  C  E. 
Ikenburg  in  the  sum  of  |3.75  or  any  other  sum  whatsoever, 
to  the  said  W.  (\  McNamara  in  the  sum  of  |124.3()  or  any 
other  sum  whatsoever.     (2)  That  the  said  board  of  county 
commissioners    be   restrain(»d    from    issuing'   anv    further 
orders  to  the  said  T.  VV.  De  Limg  requiring  him  to  refund 
to  any  persons  whcmisoever  uioneys  l(»vied  for  school  pur- 
poses which  is  shown  by  the  records  of  his  otlici*  to  have 
been  levied  within  the  boundaries  of  School  District  No. 
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25,  and  that  upon  the  final  hearing  of  this  ease  it  may  be 
adjudged  and  decreed  that  the  temporary  injunction 
granted  in  this  case  be  made  perpetual,  and  that  all  the 
school  taxes  levied  within  the  boundaries  of  said  School 
District  No,  25  be  adjudged  to  belong  to  the  plaintiff,  and 
for  such  other  and  further  relief  as  equity  and  goinl 
conscience  may  grant.  School  District  No.  25,  Brown 
county,  C.  Langley,  Treas.  By  P.  D.  McAndrew,  its  At- 
torney/' To  which  was  added  an  affidavit  as  follows: 
"State  of  Nebraska,  Brown  county.  I,  C.  Langley,  plain- 
tiff in  the  above  entitled  action,  being  first  duly  sworn, 
depose  and  say  that  W.  H.  Westover  and  J.  J.  Harrington, 
judges  of  the  district  court  for  BroA\'n  county,  are  absent 
therefrom,  and  the  affiant  is  desirous  of  obtaining  a  tem- 
porary order  of  injunction  from  the  county  judge  of  said 
county." 

Afterwards  on  the  same  day  there  was  filed  w^hat  is 
termed  an  "Order  of  Injunction."  This  paper  runs  to  the 
defendants,  and  assumes  to  enjoin  them  in  the  manner 
prayed  in  the  petition.  It  is  not  entitled  in  any  cause  or 
court,  nor  does  it  purport  to  be  an  order  granted  by  any 
judge.  It  is  signed  "H.  S.  Jarvis,  Clerk  District  Court" 
As  counsel  for  defendants  treated  this  paper  as  a  valid 
order  of  injunction  by  assailing  it  by  motion  and  de- 
murrer on  grounds  other  than  those  indicated,  we  will 
assume  that  the  clerk  omitted  both  the  Alpha  and  Omega 
of  the  paper  in  (•()i)ying  it  in  the  transcript,  and  treat  it 
as  a  temporary  injunction  issued  by  the  county  judge. 

Defendant  De  Long  filed  a  motion  to  vacate  the  order 
of  injunction  cm  three  grcmnds:  (1)  That  the  court  had 
no  jurisdiction;  (2)  that  several  causes  of  action  were 
improperly  joined,  and  different  reliefs  improperly  asked; 
(3)  that  the  petiticm  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  He  also  demurred  to  the  peti- 
tion on  four  grounds:  (1)  That  plaintiff  had  not  legal 
capacity  to  sue;  (2)  that  the  court  was  without  jurisdic- 
tion; (3)  that  several  causes  of  action  were  improperly 
joined,  and  different  reliefs  improperly  asked;   (4)   that 
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the  petition  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  court  overruled  both  the  motion 
and  demurrer,  and  in  the  journal  entry  says:  "And  said 
defendant,  electing  to  stand  upon  his  said  motion  and 
demurrer,  and  refusing  to  plead  further,  the  court  finds 
that  by  filing  said  demurrer  the  defendant  confessed  the 
allegations  of  plaintiff's  petition  to  be  true.  It  is  therefore 
ordered  and  adjudged  by  the  court  that  the  defendant 
pay  to  the  plaintiff  the  amounts  stated  in  plaintiff's  peti- 
tion; viz.:  The  sum  of  one  hundred  thirty  and  88-100 
dollars,  and  plaintiff  recover  its  costs,  taxed  at  ?...., 
and  the  injunction  issued  herein  is  hereby  made  per- 
petual. To  each  and  all  of  said  findings,  orders  and  judg- 
ment the  said  defendant  T.  W.  De  Long  duly  excepted.'' 

We  dislike  the  idea  of  causing  appellee  any  further  costs 
in  obtaining  the  taxes  to  which  we  have  no  doubt  it  is 
entitled,  but  we  are  compelled  to  h.old  that  the  district 
court  erred  in  overruling  both  appellant's  motion  and 
demurrer.  Appellants  argue  in  thcnr  brief  that  the  Iken- 
burgs  and  McNamara  paid  their  taxes  and  demanded  a 
return  of  the  same  under  the  first  provision  of  section 
10561,  Ann.  St.  1903,  while  appellee  contends  that  they 
proceeded  under  the  second  provision  of  that  section,  and 
in  their  brief  set  out  the  notices  that  were  served  by 
them.  The  trouble  with  all  this  is  that  the  petition  does 
not  contain  any  allegations  w^hich  disclose  any  such  state 
of  facts.  The  petition  does  not  allege  any  facts  which 
show  that  the  board  acted  without  jurisdiction  so  as  to 
render  their  proceedings  void,  nor  does  it  allege  that 
there  is  no  such  school  district  in  Smith  precinct  as 
District  No.  33.  If  the  protesting  taxpayers  were  pro- 
ceeding under  the  first  provision  of  section  10561,  then, 
if  the  board  acted  wrongfully,  appellee  had  a  right  of 
appeal,  and  could  not  maintain  this  suit.  If,  on  the  other 
hand,  they  were  proceeding  under  the  second  provision 
of  that  section,  no  right  of  appeal  existed,  and  the  remedy 
by  injunction  could  be  resorted  to.  Chicago,  B.  d  Q.  R. 
Go.  V.  Nemaha  County,  50  Neb.  393;  Custer  County  v. 
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Chicago,  B.  £  Q.  R.  Co.,  02  Nob.  657.     On  all  these  iiii- 
portaiit  points  the  petition  is  silent. 

Plaintilf  asks  to  have  De  Long  (^njoined  from  (loin*:  an 
act  which  lie  has  already  been  couiniandcMl  to  do,  namely, 
the  repaying  to  the  Ikenbnrgs  and  ilcNamara  of  the 
moneys  they  had  paid  nnder  protest,  and  asks  to  have 
the  other  defendants  enjoined  from  making  orders  in 
favor  of  other  taxpayers.  There  is  no  allegation  of  con- 
spiracy or  couf(Hleration  bet  wen  De  Long  and  the  other 
defendants,  nor  is  there  any  allegation  that  any  other 
taxpayer  in  District  No.  25  has  ])aid  his  taxes  nuder 
protest,  and  that  the  defendants,  members  of  the  board, 
are  threatening  or  intend  to  order  such  tax(»s  refunded. 
Even  if  the  petition  ccmtained  tliese  allegations,  tlie  fur- 
ther fact  that  plaintiff  in  its  prayer  asks  a  sejmrate,  di^ 
tinct  and  different  relief  against  De  Long  from  that  ask(Mi 
against  the  other  defendants  brings  the  case  witliin  the 
rule  laid  down  in  section  88  of  the  code,  and  announciHl 
by  this  court,  in  Barry  v.  Wa<'hof<lnj,  57  Neb.  5*U.  We 
think  that  the  lines  have  been  drawn  too  loosc^ly  in  the 
district  courts  of  this  stat(*  in  the  use  of  the  writ  of 
injunction.  Instead  of  being  an  extraordinary  legal  reni- 
edv,  to  be  invoked  onlv  Avhen  there  is  no  adeciuate  remedv 
at  law,  it  has  dc^generated  into  a  common,  everyday  A\Tit, 
r(\sorted  to  too  fretjuently  for  the  puri)ose  of  trying  to 
circumvent  some  plain  and  adecpiate  remedy  .at  law.  It 
is  time  to  call  a  halt,  and  to  deny  the  writ  in  all  eases 
where  the  right  to  it  is  not  made  perfectly  clear  in  the 
l)etition  of  the  ai)plicant  therefor.  It  is  a  fair  inferenee 
that  a  pleader  can  and  will  allege  in  his  ])etition  all  that 
he  can  inovi'  on  the  trial,  and,  if  the  petition  fails  ro 
state  facts  suflficient  to  entitle  the  plaintiff  to  n^cover  in 
any  action,  the  case  should  not  proce(Hl  furHur.  We  are 
not  unmindful  of  the  rule  that  under  our  code  pleadings 
should  be  construed  liberally;  but  that  rule  should  be 
applied  to  ordinary  cases  only,  and  not  to  applicaticms 
for  any  extraordinary  writ.  In  all  such  cases  the  petition 
should  receive  a  strict  cnustruction.     Applying  that  rub* 
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to  the  petition  in  the  case  at  bar,  wc  think  the  district 
court  erred  both  in  overruling  the  motion  to  vacate  the 
temporary  injunction  and  in  overruling  the  demurrer, 
except  as  to  the  first  paragraph  of  the  demurrer.  In  that, 
the  court  was  right. 

Ordinarily,  in  reversing  a  judgment  on  these  grounds, 
this  court  will  order  a  dismissal  of  the  action ;  but,  under 
the  circumstances  of  this  case,  we  think  that  the  judgment 
of  the  district  court  should  be  reversed  and  the  cause 
remanded,  with  leave  to  appellee  to  file  an  amended 
petition,  and  we  so  recommend. 

Ames  and  Oalkins,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded,  with  leave  to  appellee  to  file  an 
amended  petition. 

Reversed. 


8*  D.  Childs  &  Company,  appellee,  v.  Omaha  Parapher- 
nalia House,  appellant. 

Filed  February  6,  1908.    No.   15,066. 

1.  Contracts:    Construction.    The  words  "as  soon  as  possible"  In  a 

contract  for  the  manufacture  of  certain   specified   goods  mean 
"with  an  reasonable  diligence"  or  "without  unreasonable  delay." 

2.  Evidence  examined,  and  held  sufficient  to  sustain  the  findings  and 

Judgment  of  the  district  court 

Appeal  from  the  district  court  for  Douglajg  county: 
William  A.  Rbdiok,  Judge.    Affirmed. 

Carr,  McKenzie  &  Eoicclly  for  appellant. 

Richard  8.  Horton,  contra. 

Fawcett,  0. 

This  suit  is  based  upon  an  order  received  by  appellee 
from  appellant  to  manufacture  300  masonic  levels,  or 
46 
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plumbs,  as  they  are  sometimes  desiguated  in  the  record. 
There  was  a  trial  to  the  court,  the  intervention  of  a  jury 
being  waived.  From  a  finding  and  judgment  in  favor  of 
appellee,  appellant  prosecutes  this  appeal. 

The  record  shoAvs  that  on  January  6,  1905,  appellant 
addressed  to  appellee  the  following  letter:  "Omaha,  Ne- 
braska, Jan.  6,  1905.  S.  D.  C^hilds  &  Co.,  Chicago,  111. 
Gentlemen :  Inclosed  you  will  find  sketch  of  masonic  level 
for  which  you  will  kindly  make  me  300  as  soon  as  possible. 
Omaha  Paraphernalia  House."  The  masonic  levels  re- 
ferred to  were  to  be  made  of  aluminum,  and  to  be  printed 
according  to  a  sketch  furnished  appellee  by  appellant. 
They  were  designed  for  use  on  January  26,  1905,  at  the 
forty-eighth  anniversary  of  Capitol  Lodge  No.  3,  Omaha. 
The  evidence  shows  that  the  order  contained  in  the  letter 
of  January  6  was  received  b}^  appellee  on  January  10. 
Ob  January  20  appellant  wrote  the  following  letter: 
"Omaha,  Neb.,  Jan.  20,  1905.  Mr.  S.  D.  Childs  &  Co., 
200  Clark  St.,  Chicago,  111.  Gentlemen:  I  desire  to  call 
your  attention  to  the  fact  that  the  masonic  plumbs  should 
be  here  in  plenty  of  time  for  delivery  on  Jan.  25th,  so  do 
not  disappoint  me  by  not  having  them  here  by  that  time. 
Sincerely,  (Signed)  Charles  Callanan."  This  letter  was 
mailed  to  appellee  and  received  by  it  about  10  o'clock  in 
the  forenoon  of  the  next  day.  The  witness  Charles  Cal- 
lanan,  secretary  of  appellant^  testifies  that  on  the  morn- 
ing after  writing  the  letter  of  January  20  he  discovered 
that  he  had  made  a  mistake  in  fixing  the  time  for  delivery 
as  late  as  January  25,  and  immediately  sent  appelU>e  tlie 
following  telegram :  "S.  D.  Childs  &  Co.,  200  Clark  St, 
Chgo.  Ship  masonic  plumbs  today  sure.  Will  hold  their 
meeting  Monday  night.  (Signed)  Omaha  Paraphernalia 
House."  The  witness  Greenberg,  manager  of  apjH'llw's 
manufacturing  department,  testified  that  on  receipt  of 
that  telegram  they  immediately  wired  appellant  as  fol- 
lows: "Omaha  Paraphernalia  House,  Omaha,  Neb.  Impos- 
sible to  ship  until  Monday.  S.  D.  Childs  &  Co.''  And  also 
followed  that  telegi*am  with  the  following  letter:  "Jan.  21, 
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1905.  Omah<a  Paraphernalia  House,  Omaha,  Neb.  Gen- 
tlemen: Answering  your  telegram  of  even  date,  it  is  ut- 
terly impossible  to  ship  the  PLUMBS  today.  The  date 
specified  was  the  26th,  and  we  expected  to  ship  on  the 
25th,  so  they  would  be  on  hand  the  next  day.  We 
will,  however,  send  them  on  Monday,  so  they  will  reach 
you  Tuesday.  To  have  sent  them  today  would  have  been 
to  spoil  them,  as  it  takes  several  days  for  the  ink  to  dry 
on  aluminum.  Regretting  we  could  not  accommodate  you, 
and  hoping  they  will  be  there  in  plenty  of  time  for  use 
before  the  25th,  we  remain.  Yours  very  truly,  (Signed) 
S.  D.  Childs  &  Co."  On  receipt  of  the  above  telegram 
appellant  wired  appellee  as  follows:  "Omaha,  Neb.,  Jan. 
21,  1905.  S.  D.  Ghiids  &  (^o.,  Chicago,  111.  Can't  use  un- 
less in  Omaha  Monday  morning.  Omaha  Paraphernalia 
House." 

The  above  constitutes  the  entire  con*espondence  between 
the  parties.  Mr.  Greenberg  testifies  that  on  receipt  of  the 
order  on  January  10,  "This  order  was  placed  in  our  fac- 
tory in  its  regular  course.  It  was  an  article  that  required 
special  work  from  beginning  to  end,  something  different 
from  anything  we  had  ever  manufactured  before.  It 
required  to  be  made  by  hand,  to  have  special  dies  for 
stamping  same,  and  to  have  special  printing  plate  made. 
No  one  part  of  this  work  could  be  performed  until  the 
preceding  part  was  completed,  and  printing  on  aluminum, 
owing  to  the  fact  that  aluminum  does  not  absorb  ink,  is 
a  very  difficult  process.  All  the  ink  on  aluminum  work 
remains  entirely  on  the  surface,  and  as  a  conscKjuencc* 
requires  considerable  time  for  drying."  He  also  testifies 
that  they  started  the  work  immediately  after  the  receipt 
of  the  order,  and  constantly  followed  it  up,  as  is  their 
custom  on  all  time  work.  He  also  says  that  the  goods 
were  complete  and  in  the  drying  rack  at  the  time  they 
received  appellant's  letter  of  January  20  and  their  first 
telegram  of  January  21,  and  that  appellant's  se(»()nd  tele- 
gram did  not  reach  him  until  4:45  P.  M.  of  that  day, 
after  their  factory  had  cIoscmI  for  the  day;  and  that  they 
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shipped  the  levels  on  Monday,  January  23.  By  stipula- 
tion of  the  parties  it  is  agreed  that  the  levels  reached 
Ouiaha  by  express  on  the  afternoon  of  January  24,  after 
business  hours.  Mr.  Callanan,  secretary  of  appellant^  tes- 
tifies that  he  did  not  go  to  the  express  office  for  the  levels, 
nor  call  the  express  office  up  by  telephone,  nor  make  any 
inquiries  in  regard  to  them.  He  says:  "I  paid  no  further 
attention  to  them  when  I  got  word.  I  answered  that 
telegram,  and  said  if  the  goods  were  not  here  Monday  I 
could  not  accept  them.  I  paid  no  further  attention  until 
they  were  brought  for  delivery  along  the  latter  part  of 
the  week.'' 

It  will  be  seen  from  the  above  statement  of  facts  that 
the  masonic  anniversary  w^as  held  on  Thursday,  Januar\ 
26;  that  the  levels  reached  Omaha  on  the  evening  of  the 
24th,  and  could  have  been  obtained  from  the  express  offict* 
on  the  morning  of  the  25th  had  appellant  so  desired.    But 
appellant  made  no  effort  to  obtain  them,  relying  upon  its 
second  telegram  of  Saturday,  January  21,  as  a  cancelation 
of  its  order,  and  as  releasing  it  from  all  obligations  to 
take  the  levels.    Appellant^s  contention  is  that,  when  ap- 
pellee received  the  order  to  manufacture  the  levels  ''as 
soon  as  possible,"  it  was  bound  to  do  it  immediately,  and, 
not  having  done  so,  that  appellee  is  not  entitled  to  recover 
for  the  work  done.    We  do  not  think  that  an  order  sent 
to  a  manufacturing  company  to  manufacture  a  special 
article  "as  soon  as  possible"  means  "immediately,"  or  that 
the  company  must  stop  all  its  other  work  and  devote 
itself  to  that  particular  order;  but   that,  as  stated  in 
Rhodes  v,  Cleveland  RolUng-Mill  Co.,  17  Fed.  426,  cited 
by  appellant,  the  term  "as  soon  as  possible"  means  '*with 
all  reasonable  diligence"  or  "without  unreasonable  delay." 
And,  as  stated  in  that  case,  it  must  also  be  said  here, 
"There  is  nothing  in  the  proof  in  this  case  to  show  that 
there  was  any  unreasonable  delay."    The  record  fails  to 
disclose  any  facts  even  tending  to  show  that  api)ellee  was 
in  any  manner  negligent,  or  that  it  unnecessarily  delayed 
the  filling  of  the  order  it  had  received  from  appellant 
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There  was  nothing  in  the  letter  of  January  6  or  in  the 
letter  of  January  20  to  advise  appellee  that  appellant  was 
purchasing  these  levels  for  purposes  of  sale.  The  design 
furnished  showing  upon  its  face  that  the  levels  were  for 
use  on  January  26,  appellee  could  well  assume  that  if  the 
levels  were  received  in  time  for  use  on  that  date,  or,  at 
most,  by  the  day  preceding,  the  delivery  would  be  in 
ample  time.  The  levels  were,  in  fact,  delivered  in  Omaha 
upon  the  24th,  and  we  are  unable  to  discover  in  what 
manner  appellant  was  damaged,  except  by  its  own  refusal 
to  receive  the  articles  that  had  been  manufactured  under 
its  order. 

The  complaint  of  appellant  is  that  the  judgment  is 
not  sustained  by  sufficient  evidence,  and  that  it  was  in- 
cumbent upon  the  appellee  in  making  out  its  case  in  the 
court  below  to  show  a  strict  compliance  on  its  part  with 
the  terms  of  the  contract,  and  that,  as  a  matter  of  law, 
the  court  erred  in  finding  that  the  appell^  had  complie<l 
with  that  part  of  the  contract  requiring  it,  the  appellee, 
to  make  the  goods  "as  soon  as  possible."  We  think  it  is 
clear  that  these  contentions  must  be  decided  adversely  to 

appellant. 

We  therefore  recommend  that  the  judgment  of  the 

district  court  be  aflftrmed. 
AMES  and  Calkins,  CO.,  concur. 


By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Ulysses  G.  Albert,  appellee,  v.  H.  C.  Young,  appellant, 

FiLBD  Fbbbuaby  6,  1908.    No.  15,061. 

1.  Appeal-  Vebdiot:  Evidence.  The  verdict  of  the  jury  should  not 
he  get  aside  as  heing  contrary  to  the  instructions  of  the  court, 
where  the  evidence  does  not  estahlish  the  fact  submitted  so 
clearly  that  It  should  have  been  determined  by  the  court  as  a 
matter  of  law. 
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2.  :     :     .     While  the  verdict  of  a  jury  should  be  set 

aside  if  contrary  to  an  erroneous  instruction  of  the  court,  this 
court  is  not  bound  by  the  theory  of  such  erroneous  instruction  In 
determining  whether  the  misconduct  of  a  member  of  the  jury 
constitutes  prejudicial  error. 

Appeal  from  the  district  court  for  Lancaster  county: 
Edward  P.  Holmes,  Judge.    Affirmed. 

Field,  Ricketts  £  Rickctts,  for  appellant. 

J.  A,  Brawny  contra. 

Calkins,  C. 

The  plaintiff  and  the  defendant  were  each  real  ^tate 
brokers  in  Lincoln,  and  were  on  the  15th  day  of  DeeeinlH^r, 
1905,  each  endeavoring  to  sell  to  one  Schoenlabep  lands 
for  the  sale  of  which  they  were  respectively  agents.  The 
plaintiff  claims  that  at  this  time  he  entered  into  an  oral 
contract  with  tlie  defendant  whereby  it  w^as  mutually 
agreed  tliat,  if  either  should  succeed  in  selling  a  farm 
to  said  Schoenlaber,  he  would  divide  with  the  other  the 
commission  received  by  him.  In  January  tlie  defendant 
made  a  sale  to  Schoenlaber,  receiving  a  commission  of 
$585,  and  the  plaintiff  brought  this  action  to  recover  one- 
half  of  said  sum  under  said  alleged  contract.  There  was 
a  verdict  and  judgment  for  the  plaintiff,  from  which  the 
defendant  appeals. 

1.  The  answer  w^as  a  general  denial.  The  plaintiff's 
testimony,  if  true,  established  the  making  of  a  contract. 
The  defendant  denied  the  conversation  at  which  the  plain- 
tiff alleored  the  contract  was  made,  but  admitted  that  at 
another  time  and  place  the  plaintiff  had  proposed  such 
an  agreement,  to  which  he  had  replied  that  he  would  do 
what  was  riglit.  He  testified  that  he  later  heard  through 
a  third  party  that  the  plaintiff  expected  him  to  divide 
the  commission  if  he  made  the  sale,  and  that  he  thereupon 
went  to  the  plaintiff  and  <lisclaimed  the  making  of  any 
such  contract,  and  notified  him  that  he  would  not  divide 
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tlu»  coiiuinssion  in  case  he  himself  made  the  sale,  nor 
woiikl  he  expect  the  plaintiff  to  divide  with  him  in  ease 
he  made  the  sale.     This  was  repeated  several  times,  the 
plaintiff  in  each  instance  insisting  upon  the  performance 
of  the  contract  as  made.    The  district  court  took  the  view  v 
that  the  contract  as  alleged  by  the  plaintiff  was  valid,  but 
a  contract  from  which  either  party  would  have  a  right  to 
withdraw  upon  notice  before  sale;  and  on  the  subject  of 
withdrawal   instructed  the  jury,   in  substance,   that  the 
agrc^ement  set  out  in  the  petition  was  supported  by  a  con- 
sideration and  was  a  valid  contract,  but  would  be  such  a 
contract  as  either  party  would  have  the  right  to  withdraw 
.  from  upon  notice  before  sale;  and,  if  the  jury  believed 
from  the  evidence  that  the  defendant  did  withdraw  from 
such  contract  before  sale,  and  gave  the  plaintiff  notice  of 
such  fact,  it  should  find  for  the  defendant;  but  that  the 
defendant  would  be  required  to  act  in  good  faith,  and  the 
withdrawal  must  have  been  in  good  faith  and  before  the 
sale  of  the  land  was  made  by  the  defendant.     The  de- 
fendant contends  that  the  verdict  was  contrary  to  this 
instruction.     He  argues  that  there  was  no  dispute  as  to 
the  fact  of  the  defendant's  actual  withdrawal,  and  no 
evidence  that  he  did  not  make  the  same  in  good  faith. 
Assuming,  for  the  purpose  of  determining  this  question, 
that  the  law  was  correctly  embodied  in  the  instruction, 
we  think  there  is  evidence  upon  which  the  verdict  of  the 
jury  may  be  sustained.     If  this  defense  was  proper  to  go 
to  the  jury,  the  defense  of  withdrawal  was  an  affirmative 
one,  and  the  defendant  was  bound  to  establish  it  by  a 
preponderance  of  the  evidence.    Strictly  speaking,  the  evi- 
dence fails  to  show  a  withdrawal,  and  a  rescission  of  th(» 
c(mtract.    What  the  defendant  did,  according  to  his  own 
testimony,  was  to  deny  its  existence  and  notify  the  plain- 
tiff that  he  would  not  perform  it.    But,  be  this  as  it  may, 
still,  assuming  that  the  defendant  had  the  right  to  with- 
draw upon  reasonable  notice  and  in  good  faith,  it  was  for 
the  jury,  under  this  instruction,  to  determine  what  con- 
stituted reasonable  notice,  and  from  the  evidence  to  decide 
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^^'hethor  the  action  was  taken  in  good  faith.  While  the 
district  judge  did  not  define  the  elements  of  good  faith  in 
this  transaction,  we  think  it  was  fairly  to  be  inferred  that 
for  the  act  to  be  in  good  faith  it  must  have  been  performed 
before  there  had  been  any  change  in  the  condition  of  the 
subject  matter  of  the  contract,  and  before  the  defendant 
had  any  reason  which  he  did  not  have  at  the  time  of  the 
making  of  the  contract  to  suppose  that  he,  and  not  the 
plaintiff,  would  make  the  sale.  We  have  carefully  read 
the  evidence.  It  does  not  establish  the  fact  of  withdrawal 
in  good  faith  so  clearly  that  it  should  have  been  determined 
by  the  court  as  a  matter  of  law. 

2.  After  the  jury  had  retired  and  was  considering  its 
verdict,  one  of  the  jurors  stated  in  the  presence  of  his 
fellow-jurors  that  he  was  acquainted  with  Allen,  the  owner 
(if  the  farm  sold  by  the  defendant,  and  for  the  sale  of  which 
tlie  plaintiff  was  seeking  to  recover  half  the  commission, 
and  that  about  Christmas,  1905,  Allen  had  told  him  that 
he  had  practically  sold  the  farm.  It  is  contended  by  the 
defendant  that  this  statement  tended  to  influence  the 
minds  of  the  jurors  upon  the  question  of  good  faith  on  the 
part  of  the  defendant  It  is  conceded  that  the  question 
of  good  faith  was  not  in  issue;  and  the  plaintiff  contends 
that,  if  this  statement  tended  to  or  did  influence  the  minds 
of  the  jurors,  it  was  upon  a  question  which  was  wholly 
foreign  to  the  issue,  and  was  therefore  error  without  preju- 
dice and  should  be  disregarded.  The  defendant  insists 
that,  the  question  having  been  submitted  to  the  jury,  it 
must  be  considered  as  material  in  determining  whether  its 
verdict  shall  stand.  He -invokes  the  doctrine  that,  upon  an 
application  to  set  aside  the  verdict  of  a  jury  on  the  ground 
that  it  is  contrary  to  the  instruction  of  the  court,  the 
question  whether  such  instruction  correctly  states  the  law 
will  not  be  considered.  It  is  a  fundamental  principle 
which  is  at  the  basis  of  jury  trials,  and  never  to  be  lost 
sight  of,  that  the  court  is  to  decide  all  matters  of  law, 
and  the  jury  all  disputed  facts.  To  maintain  the  function 
of  the  court  to  determine  matters  of  law,  it  is  essential 
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that  the  jury  should  take  the  law  from  the  court;  and, 
whenever  it  appears  that  the  jury  has  clearly  disregarded 
tlie  law  as  laid  down  by  the  court,  its  verdict  should  be  set 
aside,  even  though  its  construction  of  the  law  was  correct, 
and  that  of  the  court  mistaken.  Meyer  v.  Midland  P.  R. 
Co.,  2  Xeb.  319;  Anltman  &  Co.  v.  Reams,  9  Neb.  487; 
Omaha  &  R.  V.  R.  Co.  v.  Hall^  33  Neb.  229;  Standiford  v. 
Green  &  Go.^  54  Neb.  10;  World  Mutual  Benefit  Ass^n  v. 
Worthing,  59  Neb.  587.  This  is  necessary  to  the  due  and 
orderly  administration  of  the  law.  To  allow  the  jury  to 
review,  or  even  correct,  the  law  as  given  to  it  by  the 
court  would  lead  to  inextricable  confusion  and  consequent 
injustice.  The  rule  should  go  no  further,  however,  than 
the  reason  therefor  demands.  In  the  case  we  are  consider- 
ing, there  was  no  contumacy  of  the  jury,  and  no  disposition 
shown  to  disregard  any  rule  of  law  laid  down  by  the  court; 
and  the  setting  aside  of  its  verdict  would  not  vindicate 
nor  tend  to  vindicate  the  right  of  the  court  to  decide  a 
question  of  law.  In  determining  whether  the  question, 
the  decision  of  which  may  have  been  improperly  influenced 
by  the  indiscretion  of  the  juror  in  stating  facts  within 
his  own  knowledge,  was  material,  we  are  not  bound  by 
the  opinion  of  the  district  judge  at  the  time  of  his  giving 
the  instruction  named.  If  thie  fact  was  really  immaterial, 
and  was  so  regarded  by  the  trial  judge  when  he  came  to 
consider  the  question  upon  a  motion  for  a  new  trial,  then 
we  are  at  liberty  to  apply  the  principle  that  harmless  error 
will  be  disregarded. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  affirmed. 

Pawoett  and  Ames,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 
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Calkins,  C. 

Under  the  provisions  of  the  act  of  1905  (Comp.  St  1905, 
ch.  78,  Recs.  83-85p)  the  county  board  of  Lancaster  county 


Charles  O.  Whbdon,  appellee,  v.  Lancaster  County  et         j 

AL.,  appellants. 
Filed  Febbuabt  6,  1908.    No.  15,348. 

•  « 

1.  Appeal:    Diskissajl    Where  the  appeal  of  the  original  appellant, 

properly  taken  from  a  decree  in  equity,  necessarily  determines 
all  of  the  questions  presented  by  the  record  and  disposes  of  the 
case  on  its  merits,  a  motion  to  dismiss  as  to  other  appellants  will 
not  be  considered. 

2.  County  Board:    BenxjEs:     Ck)N tracts.    Under  the  statute  authoris- 

ing the  county  board  to  make  yearly  contracts  for  the  con- 
struction of  all  bridges,  such  contracts  may  not  be  made  for  a 
shorter  period  than  one  year;  nor  may  the  county  board  evade  the 
provisions  of  the  statute  by  terminating  before  its  expiration  a 
contract  made  for  one  year. 

3.  :     :     .    Where   the  county  board  has  a  yearly 

contract  for  the  construction  of  all  bridges  in  the  county,  it  may 
not  make  another  to  take  effect  before  the  expiration  of  the  first; 
but  it  may,  if  the  occasion  for  building  a  bridge  arises  during  the 
life  of  the  yearly  contract,  require  it  to  be  done  thereunder,  even 
though  the  same  cannot  be  completed  within  the  term  thereof. 

4. :     :     :     Damages.    Where  a  county   board  has 

entered  into  a  contract  for  the  construction  of  bridges  for  the 
period  of  one  year,  and  before  the  expiration  thereof  attempts  to 
supersede  the  same  with  a  contract  much  less  fayorable  to  the 
county,  damages  to  the  taxpayers  will  be  presumed. 

6.  Appeal:    Piaadinos.    This  court  will  not  consider  on  appeal  facts 
not  presemted  by  the  pleadings. 

Appeal  from  the  district  court  for  Lancaster  county: 
Edward  P.  Holmes,  Judge.    Affinned. 

Strode  &  StrodCyT.  J.  Doyle,  F.  M.  Tyrrell  and  C.  E. 
Matson,  for  appellants. 

Charles  0.  Whedon,  pro  se. 
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on  April  26, 1906,  entered  into  a  contract  with  one  Charles 
G.  Sheeley  for  the  construction  of  all  bridges  that  might 
be  required  to  be  built  in  said  county  within  the  period  of 
one  year  from  that  date.  After  the  completion  of  a  large 
number  of  bridges  under  this  contract  the  county  board, 
on  the  5th  day  of  January,  1907,  entered  upon  the  record 
of  its  proceedings  of  that  day  that  the  contract  in  question 
"is  hereby  canceled  by  mutual  consent,"  and  on  the  same 
day  caused  to  be'  indorsed  upon  the  contract  itself  the 
words  "this  contract  is  h(^roby  canceled  by  mutual -con- 
sent^" which  indorsement  was  signed  by  the  chairman  of 
the  board  and  by  the  agent  of  the  contractor.  Following 
this  action  the  board,  after  advertising  for  1)ids  and  find- 
ing that  the  proposal  of  the  defendant,  the  Nebraska  Con- 
struction Company,  wa's  the  lowest  and  best  bid,  awarded 
to  it  a  contract  for  building  all  bridges  that  might  be  re- 
quired to  be  built  in  the  said  county  during  the  term  of 
one  year  from  the  1st  day  of  March,  1907.  It  appears 
that  the  prices  of  both  material  and  labor  had  advanced 
between  the  date  of  the  execution  of  the  contract  of  April 
26,  1906,  and  the  cancelation  of  the  same,  and  that  the 
cost  to  the  countv  under  the  new  contract  would  be  much 
greater  for  the  same  kind  of  work  than  under  the  contract 
made  in  1906.  On  the  2d  day  of  March,  1907,  the  plaintiff, 
a  taxpayer  and  landowner  of  Lancaster  county,  brought 
this  action  against  the  county  board  and  the  Nebraska 
Construction  Company  to  enjoin  them  from  proceeding 
under  the  new  contract,  upon  the  ground  that  the  said 
board  was  without  power  to  terminate  the  contract  of 
1906,  and  that  in  so  doing  its  members  were  actuated  by 
improper  and  corrupt  motives.  The  court  below  granted 
the  injunction  prayed  for,  and  from  its  judgment  this 
appeal  is  brought. 

1.  It  appears  that,  when  this  suit  was  brought  the  mem- 
bers of  the  county  board  and  the  county  attorney  did  not 
agree  as  to  the  policy  which  should  be  adopted  in  defending 
the  same;  and  the  county  board,  acting  in  pursuance  of 
the  provision  of  the  statute  authorizing  it  to  employ  addi- 
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tional  counsel  when  requested  so  to  do  by  petition  signed 
by  ten  freeholders  (Comp.  St  1905,  ch.  7,  sec.  18),  desig- 
nated other  counsel  to  conduct  the  defense  of  this  cause. 
Thereupon  the  county  attorney  intervened  on  behalf  of  the 
county  in  a  petition  in  which  he  practically  joined  the 
plaintiff  in  the  charges  made  by  him  and  in  demanding 
the  relief  prayed  for.  When  the  case  came  to  this  court, 
it  was  upon  the  appeal  of  the  defendant,  the  Nebraska 
Construction  Company.  The  county  board  afterwards 
filed  a  separate  appeal,  which  the  county  attorney  moved 
to  dismiss.  This  was  denied,  and  a  motion  for  a  reliearing 
of  this  order  was  submitted  with  the  main  case  upon  the 
argument.  The  case  having  been  submitted,  it  is  unneces- 
sary to  determine  whether  the  appeal  of  the  county  board 
was  authorized  or  properly  made.  Under  the  provisions 
of  the  statute  of  1903  (code,  sec.  681a),  we  are  practically 
required  to  hear  de  novo  all  appeals  from  decrees  in  equity 
cases,  and  to  render  or  direct  the  rendition  of  such  judg- 
ment as  in  our  opinion  the  court  below  should  have  -en- 
tered. The  question  presented  by  the  appeal  of  the  defend- 
ant, the  Nebraska  Construction  Company,  cannot  be 
determined  without  determining  the  question  raised  by  the 
appeal  of  the  county  board.  If  the  Nebraska  Construction 
Company  had  dismissed  its  appeal  before  the  submission 
of  the  case,  then  the  question  might  have  arisen;  but,  as 
the  case  now  stands,  it  is  not  involved. 

2.  The  excuse  of  the  county  board  for  terminating  a 
confessedly  advantageous  contract  nearly  four  months  be- 
fore its  expiration  was  that  the  season's  work  was  practi- 
cally over,  and  that  the  board  desired  to  let  the  contract 
tor  the  ensuing  year  at  a  date  early  enough  to  enable  the 
new  contractor  to  prepare  himself  for  beginning  work  in 
the  spring.  This  end  might  have  been  attained  by  nego- 
tiating for  the  new  contract  before  the  expiration  of  the 
old  one.  This  suggestion  is  met  by  the  statement  that  a 
former  county  attorney  had  advised  the  board  that  it  was 
better  to  cancel  an  existing  contract  before  advertising  for 
new  proposals,  and  that  the  board  believed  it  to  be  neces- 
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sary  to  terminate  the  old  contract  before  it  could  take 
«t(ps  for  the  nuxking  of  a  new  one.  It  is  also  suggested 
that  the  price  of  material  was  rapidly  advancing,  and  that 
the  board  b(*lieved  more  favorable  prices  could  be  secured 
by  an  early  letting  of  the  contract..  The  district  court 
exonerated  the  members  of  the  county  board  from  any 
intentional  wrongdoing;  and,  in  the  view  we  take  of  the 
powers  of  the  county  board,  it  is  not  necessary  for  us  to 
determine  whether  the  excuses  presented  by  it  for  its 
action  are  sufficient  to  overcome  the  inference  that  would 
naturally  arise  from  its  conduct  unexplained.  The  action 
of  the  board  in  terminating  the  contract  of  April  26,  190G, 
on  January  5,  1907,  was  by  it  denominated  a  cancelation, 
and  it  has  been  so  spoken  of  in  the  argument  of  counsel. 
We  regard  the  use  of  the  term  cancelation  as  inaccurate 
and  likely  to  be  misleading.  To  cancel  is  to  annul  and 
destroy.  The  cancelation  of  a  contract  necessarily  implies 
a  waiver  of  all  the.  rights  thereunder  by  the  parties.  If, 
after  a  breach  by  one  of  the  parties,  they  agree  to  cancel 
it,  that  is  a  waiver  of  any  cause  of  action  growing  out 
of  the  originar breach.  Dreifus^  Block  &  Co,  v.  Columbian 
I'Jxposition  Salvage.  Co.,  194  Pa.  St.  475,  75  Am.  St.  Rep. 
704.  The  contract  had  been  in  force  for  some  9  months, 
and  a  large  amount  of  Avork  had  been  performed  under  it. 
It  is  plain  that  the  parties  did  not  intend  to  cancel  the 
contract  in  the  true  sense  of  that  word.  What  they  meant 
to  do,  and  what  they  did  do,  if  it  was  within  the  scope 
of  th(*  power  of  the  county  board,  was  to  change  the  con- 
tract with  respect  to  its  duration.  The  question  presented 
by  the  record  is  not  wh(41ier  a  county  board  may  cancel 
a  contract  of  this  character,  but  whether  it  can  change 
the  period  of  duration  of  the  yearly  contracts  providt^l 
for  by  the  act  of  1905  (Comp.  St.  1905,  ch.  78,  sec.  84). 
It  is  argued  that  the  unmaking  of  a  contract  is  within  \\w 
power  which  made  it,  and  is  equally  effectual.  Tliis  is  true* 
when  applied  to  natural  persons,  and  it  may  be  true  when 
applied  to  corporate  officers  having  a  general  power  to  con- 
tract; but,  wlien  the  power  to  contra(*t  is  granted  to  public 
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oflScers  with  aecompauyiug  restrictions  and  limitations  an 
to  the  manner  in  which  it  is  to  be  exercised,  the  power  must 
be  exercised  within  the  limits  of  these  restrictions.  In  the 
statute  which  we  are  considering,  the  board  is  authorized 
to  make  yearly  contracts  for  all  bridges  to  be  built  within 
their  respective  counties  for  the  period  of  one  j^ear,  at  a 
speciiied  sum  per  lineal  foot  for  the  superstructure^  and 
at  a  specified  sum  per  foot,  board  measure,  for  the  wood 
material  used  in  the  substructure  of  such  bridges.  Having 
chosen  to  proceed  under  this  power,  the  board  has  ac- 
ceptcMl  the  limitations  imposed  by  the  statute.  The  perio<l 
for  which  it  may  make  this  contract  has  been  fixed  by  the 
statute,  and  all  bridges  built  within  the  period  must  be 
built  under  this  contract.  The  couutv  board  mav  not  let 
the  contract  for  a  greater  period,  nor  for  a  less,  than  is 
prescribed  by  the  statute.  This  is  not  only  conceded  by 
the  defendants,  but  is  insisted  upon  in  their  argument.  To 
umke  a  contract  for  a  vear,  and  terminate  it  at  the  end 
of  8  or  9  months,  would  be  to  do  indirectly  what  the  board 
might  not  do  directlj^  and  this  cannot  be  permitted.  We 
th(^refore  conclude  that  the  action  of  the  board  attemptcnl 
to  be  taken  on  January  5,  1907,  was  without  authority 
and  void. 

3.  It  is  apparent  that  the  county  board  cannot  have, 
with  differeut  parties,  two  yearly  contracts,  any  portion 
of  which  covers  tlie  same  period,  and  that,  if  the  contract 
(expiring  April  26,  1907,  was  in  force  on  the  2d  day  of 
^larch  in  that  year,  the  county  board  had  no  power  to 
enter  into  the  contract  with  the  defendant,  the  Nebraska 
Construction  Company,  to  begin  on  the  latter  date.  It  is 
urged  that  on  March  2  the  contract  expiring  April  26  was 
practically  ended,  and  that  no  necessity  for  any  further 
work  thereunder  was  likely  to  arise,  and  that,  if  such  ne- 
cessity did  occur,  the  contractor  could  not  be  compelled  to 
undertake  any  work  which  he  might  not  be  able  to  complete 
within  the  year.  We  do  not  think  the  statute  susceptible 
of  any  such  construction.  The*  purpase  of  the  law  was  to 
have  a  contract  in  existence  for  a  year,  under  which  work. 
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the  necessity  for  which  should  arise  during  that  period, 
could  be  performed.  If  the  occasion  for  building  a  bridge 
arose  during  the  life  of  this  contract,  the  work  should  be 
ordered  and  done  thereunder,  and  the  circumstance  that 
the  completion  of  the  work  might  re(iuire  a  time  beyond 
the  period  of  the  yearly  contract  is  immaterial.  Any 
other  construction  of  yearly  contracts  would  imply  an 
interregnum,  in  which  no  work  could  be  ordered  nor  be- 
gun, lest  it  might  not  be  completed  within  the  year.  The 
contract  would  therefore  be,  not  for  a  year,  but  for  some 
shorter  and  indefinite  period.  It  therefore  follows  that 
the  county  board  had  no  authority  to  enter  into  the  con- 
tract of  March  2,  1907,  with  the  Nebraska  Construction 
Company. 

4.  The  defendants  contend  that  the  plaintiff  has  failed 
to  show  damage  in  common  with  the  taxpayers  of  the 
county  by  reason  of  an  unnecessary  expenditure  of  the 
public  funds,  and  argues  that,  if  no  other  work  would 
have  been  done  under  the  contract  expiring  April  26,  1907, 
it  was  a  matter  of  indifference  to  the  taxpayer  whether 
it  was  allowed  to  stand  until  it  expired  or  not.  We  think 
the  plaintiff  had  the  right,  on  the  2d  day  of  March,  1907, 
to  assume  that  the  necessity  for  work  might,  and  probably 
would,  arise  before  the  26th  day  of  April,  and  that  it 
would,  in  default  of  any  action  taken  by  him,  be  done 
under  the  contract  enterc^i  into  on  the  2d  day  of  March. 
The  prices  under  this  contract  being  very  much  higher 
than  under  the  contract  expiring  April  26,  damage  would 
necessarily  and  naturally  result  to  the  taxpayers  of  the 
county.  The  fact  that  no  such  work  was  done  may  prop- 
t»rly  be  attributed  to  the  injunction  obtained  by  the  plain- 
tiff in  this  action. 

5.  It  appeared  from  the  evidence  that  at  the  time  of 
the  making  of  the  Sheeley  contract  on  the  2f)th  day  of  | 

April,  1906,  there  was  existing  a  former  contract  with  the 
same  parties,  which  would  not  have  expired  by  its  own  j 

limitation  for  about  15  days,  but  which  the  board  had  j 

assumed  to  terminate  before  that  date.    It  was  contended  | 

n 
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upon  the  oral  argunu^iit  that,  if  the  board  has  no  powi»p 
to  terminate  such  contract  until  the  end  of  its  term,  then 
the  contract  of  April  2(5,  190(),  was  void,  and,  being  invalitl, 
it  left  the  county  board  free  to  make  the  contract  with 
the  def(»ndant,  the  Nebraska  Construction  Company.  That 
these  facts  were  not  pleaded  is  a  sufficient  ans\v(»r  to  thi>« 
argument.  AMielher,  if  pleaded,  they  could  be  useil  by 
the  defendants  to  defeat  the  plaintiff's  right  to  the  relief 
demanded,  it  is  not  n(HM*.ssarv  for  us  to  determine. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  affirmed. 

Pawcett  and  Ames,  CC,  concur. 

By  the  Court:  For  the  reasons  set  forth  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Ernest  S.  Kennison  v.  State  op  Nebraska. 

Filed  February  20,  1908.    No.  15,154. 

1.  Homicide:    Malice:     pRF^irMPriONs:     Instructions.    The    law   Im- 

plies malice  in  cases  of  homicide  if  the  killing  alone  is  shown, 
but.  if  the  circumstances  attending  the  homicide  are  fully  tes- 
tified to  by  eye-witnesses,  it  is  error  to  instruct  the  jury  that 
there  is  a  presumption  of  malice  from  the  fart  of  the  killing  or 
from  the  use  of  a  deadly  weapon.  Vollmer  v.  Sitate,  24  Neb.  838: 
Lucas  V.  State,  78  Neb.  454. 

2.  :     Intent:     Instrihttoxr:     Qitbtion  for  Jury.     Where  the 

evidence  of  eye-witnesses  shows  that  during  or  immediately  after 
a  Ust  fight  between  the  deceased  and  the  defendant.  In  which  the 
defendant  was  being  worsted,  the  defendant  shot  at,  but  missed, 
the  deceased,  and  that  the  fatal  shot  was  fired  almost  im- 
mediately thereafter  during  a  struggle  between  them  for  the 
possession  of  the  revolver,  an  instruction  which  assumes  the  crime 
to  be  murder  in  the  second  degree  is  erroneous,  since  It  is  for  the 
Jury  to  determine  from  all  the  evidence  before  them  the  intent 
with  which  the  shooting  was  done. 

3.  :     Instructions:     Burden    of    Proof.    An    instruction    that. 
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"if  the  Jury  believe  from  the  evidence  that  the  defendant  un- 
lawfully and  feloniously  shot  deceased,  Samuel  D.  Cox,  and  that 
said  shot  caused  the  death  of  said  Cox,  then,  to  reduce  the  killing 
from  murder  to  manslaughter,  the  jury  must  believe  beyond  a 
reasonable  doubt"  that  certain  mitigating  circumstances  recited 
therein  existed,  assume^that,  if  the  defendant  unlawfully  killed 
the  deceased  he  was  guilty  of  murder,  and  places  the  burden  upon 
him  to  establish  beyond  a  reasonable  doubt  the  existence  of  miti- 
gating circumstances  before  the  jury  would  be  entitled  to  "reduce 
the  killing"  from  murder  to  manslaughter. 

4. :     :     :     Presumptions.    An    Instruction    which, 

if  the  killing  is  shown,  assumes  the  crime  to  be  murder,  and  re- 
quires proof  of  a  lower  degree  to  be  made  by  the  defendant  be- 
yond a  reasonable  doubt  before  the  jury  will  be  justified  In  re- 
ducing the  degree  to  manslaughter,  is  inconsistent  with  Instruc- 
tions that  the  burden  of  proof  in  a  criminal  case  never  shifts, 
but  remains  with  the  state  throughout  the  trial,  and  that  the 
^  defendant  is  presumed  to  be  innocent  until  proved  to  be  guilty 
beyotid  a  reasonable  doubt. 

5.  Criminal  Law:  Instbuctions:  Burden  of  Proof.  An  Instruction 
which  requires  a  defendant  to  prove  beyond  a  reasonable  doubt 
his  innocence  of  a  graver  crime  before  he  can  be  found  guilty  of 
a  less  heinous  offense  Imposes  an  unwarranted  burden  upon  the 
defendant  and  is  erroneous. 

Erroe  to  the  district  court  for  Scott's  Bluflf  county: 
Hanson  M.  Grimes,  Judge.    Reversed. 

Uamer  &  Hamer  and  M.  J.  Uujfman,  for  plaintiff  in 
error. 

W,  T.  Thompson^  Attorney  General,  and  Grant  G.  Mar^ 
tiny  contra. 

Letton,  J. 

An  information  was  filed  in  the  district  court  for  Scott's 
Bluff  county,  in  which  plaintiff  in  error  was  accused  of 
murder  in  the  first  degree  in  killing  Samuel  D.  Cox  by 
shooting  him  with  a  pistol  held  by  plaintiff  in  error.  A 
jury  trial  was  had,  which  resulted  in  a  verdict  of  guilty 
of  murder  in  the  second  degree,  with  recommendation  that 
47 
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i  the  extreme  penalty  of  the  law  for  that  degree  be  inflicted. 

r  The  judgment  of  the  court  was  that  plaintiff  in  error  be 

confined  in  the  state  penitentiary  for  the  period  of  twentj'- 
four  years.  The  record  is  quite  voluminous,  and  a  number 
of  errors  are  assigned,  but  in  view  of  the  conclusion  which 
we  have  reached,  and  of  the  fact  that  the  case  will  have 
to  be  again  tried,  it  will  not  be  necessary,  nor  would  it 
be  proper,  for  us  to  review  the  evidence  or  discuss  the 
merits  of  the  case  as  shown  therebv.  Motions  were  filed 
seeking  a  continuance  of  the  cause,  and  also  for  a  change 
of  the  venue  to  another  county.  Both  were  overruled,  and 
complaint  is  made  of  the  ruling  on  each  motion.  Both 
were  supported  by  affidavits,  and  resisted  by  counter  affi- 
davits. In  the  rulings  upon  these  motions  we  can  discover 
no  abuse  of  discretion,  and  are  of  the  opinion  that  l>oth 
motions  were  properly  overruled.  There  is  some  complaint 
that  the  verdict  was  not  supported  by  sufficient  evidence, 
and  that  under  the  proofs  it  should  have  been  an  acquit- 
tal or,  at  most,  not  greater  than  manslaughter.  We  have 
carefully  considered  all  the  evidence  introduced  upon  the 
trial,  and  think  the  verdict  cannot  be  successfully  assailed 
on  that  ground. 

The  defendant  complains  of  the  giving  of  the  ninth 
instruction,  given  by  the  court  upon  its  own  motion.  That 
part  of  the  instruction  complained  of  is  as  follows:  "In 
cases  of  homicide,  the  law  i>resumes  malice  from  the  un- 
lawful use  of  a  deadly  weapon  upon  a  vital  part,  and 
when  the  fact  of  unlawful  killing  or  shooting  causing 
death  is  proved,  and  no  evidence  tends  to  show  or  express 
malice  on  the  one  hand,  or  any  justification,  mitigation  or 
excuse  on  the  other  hand,  the  law  implies  malice,  and  the 
offense  is  murder  in  the  second  degree.  In  law,  a  loaded 
gun  or  pistol  is  a  deadly  weapon,  and  if  you  believe  from 
the  evidence  beyond  a  reasonable  doubt  that  the  defendant, 
Ernest  S.  Kennison,  wantonly,  cruelly  and  without  justi- 
fication or  excuse  shot  Samuel  D.  Cox,  and  thereby  caused 
his  death,  then  the  law  presumes  that  such  shooting  was 
done  malicitmsly,  unless  you  are  satisfied  by  the  evidence 
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that  it  was  done  without  malice."  This  instruction  is  in 
accordance  with  the  ancient  doctrine  of  the  common  law, 
'  which,  after  the  fact  of  a  killing  was  shown,  imposed  upon 
the  defendant  the  burden  of  proving  justification  or  ex- 
cuse. This  doctrine,  however,  has  in  this  and  other  states 
long  given  place  to  th6  mor<>  modern  and  logical  idea  that 
the  burden  of  proof  in  a  criminal  case  does  not  shift,  but 
remains  with  the  state  until  the  end  of  the  trial,  and 
that  it  is  incumbent  upon  the  state  to  prove  beyond  a 
reasonable  doubt  that  the  defendant's  act  was  actuated 
by  malice  at  the  time  the  fatal  shot  was  fired.  Wliere  no 
direct  evidence  is  obtainable  as  to  the  circumstances  im- 
mediately surrounding  the  killing,  and  the  fact  that  the 
defendant  killed  another  is  proved,  there  is  an  inference 
that  the  killing  was  intentionally  done.  This  inference 
arises  from  the  nature  of  the  circumstances,  since  it  would 
be  contrary  to  human  experience  to  believe  that  the  act 
was  done  without  motive.  If  the  killing  was  done,  in  fact, 
unintentionally  or  by  accident,  or  if  there  existed  justifi- 
cation or  excuse  for  the  same,  the  person  who  committed 
the  act,  in  the  absence  of  any  witness,  would  be  the  only 
person  who  could  furnish  such  evidence,  hence,  in  such 
case,  when  the  fact  of  the  killing  by  a  known  person  with 
a  deadly  weapon  is  proved,  the  inference  or  presumption 
arises  that  the  killing  was  done  intentionally,  this  being 
a  rule  of  evidence  foXmded  upon  the  necessities  of  the  cas(\ 
But  where  all  the  circumstances  surrounding  the  killing 
are  testified  to  by  witnesses,  and  the  testimony  of  some  of 
them  would  warrant  the  jury  in  finding  that  the  killing 
was  malicious,  while  the  testimony  of  others,  if  believed, 
would  warrant  the  jury  in  the  conclusion  that  the  fatal 
shot  was  fired  by  accident  or  in  self-defense,  then  no  pre- 
sumption is  to  be  indulged  in.  1  Elliot,  Evidence,  sees. 
90,  91,  98.  The  facts  are  all  before  the  jurv,  and  it  is 
for  them  to  say  whether  the  killing  was  malicious,  whether 
it  was  upon  a  sudden  quarrel  or  in  the  commission  of  an 
unlawful  act,  or  whether  it  was  justifiable  and  excusable 
on  the  ground  of  self-defense  or  other  equally  valid  rea- 
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sons.  It  is  unnecessary  at  this  time  to  enter  into  a  full 
discussion  of  the  history  of  the  legal  doctrine  under  dis- 
cussion. Tlie  old  and  the  new  doctrines  are  set  side  by 
side  in  the  opinion  of  Justice  Shaw  in  Commonwealth  v. 
York,  9  Met.  (Mass.)  93,  and  the  dissenting  opinion  of 
Judge  Wild.  See,  also,  Whartc^i,  Criminal  Evidence  (8th 
tMi.),  s(K!S.  738,  764;  Wharton,  Homicide  (3d  ed.),  sec.  478; 
Territory  v.  Lucero,  46  Pac.  (N.  M.)  18,  in  which  there 
is  a  full  discussion  of  the  conflicting  doctrines,  with  many 
cases  cited;  Territory  v.  Gutierez,  79 'Pac.  (N.  M.)  716. 
The  law  was  settled  nearly  twenty  years  ago  in  this  state 
on  this  i)oint  in  the  case  of  Vollmer  v.  State ,  24  Neb.  838, 
in  which  it  is  said  in  the  opinion  by  Chief  Justice  Beese, 
speaking  of  the  following  instructions:  "'You  are  in- 
structed that,  where  the  fact  of  the  killing  is  established 
withoTit  any  excuse  or  explanatory  circumstances,  malice 
is  presumed,  and  the  crime  would  be,  under  such  circum- 
stances, murder  in  the  second  degree.'  This  instruction 
is  objected  to  as  not  being  applicable  to  the  Ciise  made, 
and  as  being  prejudicial,  and  as  tending  to  direct  the  at- 
tention of  the  jury  to  that  particular  quality  of  homicide. 
This  iustiniction  is  perhaps  based  upon  Preuit  v.  People,  5 
Neb.  377 ;  Milton  v.  State,  6  Neb.  136.  The  doctrine  con- 
tained in  the  instructions,  when  applied  to  a  case  in  which 
notliing  further  than  the  killing  is  shown,  is  recognized  by 
tliis  court  in  the  case  cited,  and  in  some  others,  but  we 
think  it  can  have  no  application  to  cases  like  the  one  at 
bar.  All  the  circumstances  of  the  killing  are  shown  by 
those  who  were  eye-witnesses.  ♦  ♦  ♦  plaintiflF  in  error 
was  indicte<l  for  murder  in  the  second  d^ree.  It  was 
for  the  jury  to  say,  from  all  the  circumstances  of  the  case, 
whether  the  killing  was  mui*der  in  the  second  degree, 
manslaughter,  or  excusable.  When  all  the  facts  and  cir- 
cumstances connected  with  the  killing  were  presented  to 
the  jury,  it  was  for  them  to  say  whether  plaintiff  in  error 
purposely  and  maliciously  killed  the  deceastnl,  or  whether 
the  killing  was  unlawful,  without  malice,  upon  sudden 
quarrel,  or  unintentionally  done*  (as  testifii^l  to  by  plain- 
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tiff  in  error  upon  the  stand),  while  the  slayer  wa*s  in  the 
commission  of  some  unlawful  act,  Avhich  would  be  man- 
slaughter, or  whether  in  self-defense  under  a  reasonable 
apprehension  of  danger  to  life,  or  great  bodily  harm,  which 
would  be  excusable."  Ten  years  later  in  the  case  ^)f 
Kasincr  v.  Stute^  58  Neb.  767,  an  instruction  almost  w^ord 
for  word  identical  with  that  in  this  case,  except  for  the 
change  of  names,  was  given,  and  complained  of  by  the 
defendant.  After  stating  the  rule  in  this  court  as  laid 
down  in  Prctnt  v.  People^  and  Milton  v.  State,  supra,  the 
court  says,  speaking  of  the  Vollmer  case:  "In  that  case  all 
the  circumstances  surrounding  the  transaction  had  been 
detailed  before  the  jury  by  those  who  were  pi*esent,  and 
saw  and  heard  what  transpired.  Extenuating  facts  were 
proven  tending  to  show  want  of  malice  and  that  life  was 
taken  in  self-defense.  Manifestly  the  instruction  given  in 
that  case,  that  malice  was  presumed  from  the  facts  of  the 
killing  and  that  the  crime  was  murder  in  the  second  de- 
gree, was  highly  prejudicial  to  the  defendant.  But  in  the 
case  at  bar  no  person  witnessed  the  sliooting  other  than 
Tiedeman,  whose  life  was  taken.  *  *  *"  Had  the  proofs 
adduced  been  of  such  a  character  as  to  make  it  appear 
that  the  killing  of  Tiedeman  was  either  justifiable  or  that 
the  offense  committed  was  below  murder  in  the  second 
degree,  then  the  instruction  criticised  would  have  been 
misleading  and  prejudicial."  The  same  rule  was  again 
asserted  in  Lucas  ?•.  State,  78  Neb.  454,  in  which  the  ques- 
tion is  reexamined  by  Chief  Justice  Sedgwick^  and  the 
rule. laid  down  in  Vollmer  v.  State,  supra,  adhered  to. 

It  will  thus  be  seen  that  it  has  been  the  settled  law 
of  this  state,  since  the  question  was  first  presented  to  this 
court  for  consideration,  that  in  a  case  of  homicide,  where 
all  the  circumstances  surrounding  the  transaction  are  in 
evidence  before  the  jury,  the  fact  of  the  killing  gives  rise  to 
no  presumption  that  it  was  done  with  malice,  but  it  is 
for  the  jury  to  determine  the  motive  or  intent  or  lack  of 
intent  with  which  the  act  was  done.  In  Good  and  Cor- 
coran, Instructions  to  Juries,  p.  309,  this  instruction  is 
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set  out  at  length,  and  the  case  of  Kastner  v.  State,  supra, 
is  cited  in  support  thereof.  As  we  have  shown,  that  caso 
upholds  its  applicability  in  cases  where  the  circumstancc*s 
surrounding  the  killing  are  not  in  evidence,  but  it  ex- 
pressly upholds  the  doctrine  of  the  VoUnier  case  that  sudi 
an  instruction  is  erroneous  where  all  the  facts  are  in 
evidence  by  eye-witnesses. 

In  this  case  the  tragedy  occurred  about  dusk  on  the 
principal  street  of  the  village  of  Minatare  in  the  immediate 
presence  of  a  large  number  of  eye-witnesses.  The  evidence 
is  to  the  effect  that  the  shooting  took  place  at  the  termina- 
tion of  a  light  with  fists  between  Kennison  and  Cox,  in 
which  Kennis<m  had  received  the  worst  of  the  encounter. 
Kennison  had  been  struck  by  Cox  and  knocked  against 
the  wall  of  a  building.  He  recovered  himself,  drew  a  pistol 
and  shot  at  Cox  who,  as  a  number  of  witnesses  testify, 
was  then  standing  still,  six  or  eight  feet  away  from  him. 
This  shot  missed  Cox.  Cox  then  rushed  toward  Kennison, 
(evidently  totry  to  get  the  pistol,  when  a  second  shot  struck 
his  left  arm.  The  shot  which  killed  him  followed  during 
the  struggle  between  them  for  the  possession  of  the  re- 
volver. According  to  some  of  the  witnesses  for  the  state, 
the  last  shot  was  fired  deliberately.  The  witness  Pierpont, 
who  was  called  on  behalf  of  the  state,  testified  as  follows: 
"Q.  As  he  pulled  the  gun,  you  say  the  first  shot  went  wild? 
A.  I  think  so.  Q.  Then  what  did  Cox  do?  A.  He  clinched 
or  reached  for  Kennison's  arm.  Q.  Did  you  notice  whether 
he  got  it  or  not?  A.  Yes,  he  got  him  by  the  wrist.  Cross- 
examination:  Q.  You  say  Cox  caught  him  either  by  the 
gun  or  the  wrist?  A.  By  the  wrist,  I  think.  Q.  Might 
Cox  have  had  hold  of  the  gun  at. any  time?  A.  He  might 
have  had,  but  I  don't  think  he  had."  Other  witnesses  for 
the  state  told  of  Cox  having' hold  of  Kennison's  arm  or 
wrist  in  the  struggle.  Kennison  testifies  that  Cox  rushed 
at  him  before  he  fired  the  first  shot,  that  this  did  not 
stop  him,  that  Cox  grabbed  him,  took  hold  of  his  arm 
and  pushed  his  hand  up,  and  that  the  gun  was  discharge*] 
accidentally.     The  witness  Snell,  who  testified   for   the 
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defendant,  swore  that  Cox  had  hold  of  Kennison's  hand 
in  which  the  gun  was  held,  and  that  after  he  got  hold  of 
the  hand  with  the  pistol  Cox  threw  the  hand  up  that  had 
the  gun  in  it  and  the  gun  went  oflf. 

With  all  these  facts  before  the  jury,  the  use  of  the 
weapon  or  the  fact  of  killing  raised  no  presumption  of 
malice,  and  the  question  of  its  absence  or  existence  was 
one  for  the  jury  to  determine  from  the  evidence  under 
proper  instructions. 

The  defendant  complains  also  of  the  tenth  instruction, 
given  by  the  court  upon  its  own  motion.  The  portion 
of  that  instruction  which  is  claimed  to  be  erroneous  is  as 
follows :  "And  in  this  case,  if  the  jury  believe  from  the  evi- 
dence that  the  defendant  unlawfully  and  feloniously  sliot 
deceased,  Samuel  D.  Cox,  and  that  said  shot  caused  the 
de^ith  of  the  said  Cox,  then,  to  reduce  the  killing  from 
murder  to  manslaughter,  the  jury  must  believe  beyond  a 
reasonable  doubt  that  the  provocation  for  such  shooting 
arose  at  the  time  of  the  shooting,  and  that  the  passion 
therefor  was  not  the  result  of  a  former  provocation ;  that 
such  passion  was  either  rage,  anger,  sudden  resentment, 
or  terror,  which  rendered  the  defendant  incapable  of  cool 
reflection  upon  the  character  and  result  of  his  act,  and 
that  the  act  or  shooting  was  directly  caused  by  passion 
arising  out  of  the  provocation  at  the  time  of  the  shooting, 
if  there  was  any  provocation  therefor  shown  by  the  evi- 
dence." This  instruction  in  effect  tells  the  jury  that,  if 
they  believe  that  the  defendant  unlawfully  and  feloniously 
killed  Cox,  the  killing  is  murder,  and  in  order  to  reduce 
the  killing  from  murder  to  manslaughter  the  jury  must 
believe  beyond  a  reasonable  doubt  that  the  mitigating  cir- 
cumstances detailed  in  the  instruction  existed,  thus  plac- 
ing the  burden  upon  the  defendant  to  prove  the  existence 
of  circumstances  which  would  lower  the  degree  of  the 
crime.  If  the  unlawful  killing  is  shown,  by  the  instruction 
the  degree  of  the  crime  is  assumed  to  be  murder,  unless 
the  existence  of  provocation  at  the  time,  and  passion 
caused  thereby,  was  proved  beyond  a  reasonable  doubt, 
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that  is,  the  higher  degi-ee  of  the  crime  must  stand  as  es- 
tablished, unless  it  is  aflBrmatively  established  on  the  part 
of  the  defendant  beyond  a  reasonable  doubt  that  mitigat- 
ing circumstances  existed,  which  would  lower  the  degree 
of  the  crime,  or  "reduce  the  killing,^'  as  the  instruction 
states,  "from  murder  to  manslaughter."  Under  our  stat- 
utes, if  the  defendant  unlawfully  and  feloniously  shot 
and  killed  the  deceased,  he  might  be  guilty  of  either  mur- 
der or  manslaughter,  since  both  of  these  crimes  are  felo- 
nious, but  the  instruction  in  effect  tells  the  jury  that  he 
is  guilty  of  the  higher  degree  of  the  crime,  unless  he  can 
prove  his  innocence  of  that  degree  beyond  a  reasonable 
doubt.  This  instruction  invades  the  province  of  the  jury, 
and  is  clearly  wrong.  It  deprives  the  jury  of  the  right 
to  fix  the  degree  from  the  evidence  produced  by  the  state, 
and  it  imposes  an  unwarranted  burden  upon  the  defendant. 
We  have  repeatedly  held  in  this  state  that  the  burden  of 
proof  in  a  criminal  case  never  shifts,  but  remains  with 
the  state  throughout  the  trial.  An  instruction  which 
places  this  burden  upon  the  defendant,  or  which  requires 
him  to  prove  beyond  a  reasonable  doubt  his  innocence 
of  a  heavier  degree  of  crime,  is  highly  prejudicial.  Coun- 
sel for  the  state  insist  that  this  instruction,  when  taken 
in  connection  with  the  remainder  of  the  charge,  is  'not 
erroneous,  and  refer  to  the  case  of  Kemp  v.  State,  13  Tex, 
App.  561,  in  which  the  word  "reduce^'  was  used  by  the 
court  in  much  the  same  manner  as  in  the  instruction  com- 
plained of,  but  the  instruction  in  the  Kemp  case  did  not 
require  the  jury  to  be  convinced  beyond  a  reasonable  doubt 
that  mitigating  circumstances  existed  before  they  would 
be  justified  in  reducing  the  killing  from  murder  to  man- 
slaughter. 

It  is  contended  also  by  the  state  that,  as  other  instruc- 
tions were  given  in  which  the  different  degrees  of  the 
crime  of  felonious  killing  were  well  and  fully  defined,  the 
vice  of  til  is  instruction,  was  fully  corrected.  But  this 
could  not  bo.  An  instruction  that  is  clearly  wrong,  and 
which  is  inconsistent  with  the  correct  rule,  Is  not  cared 
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by  a  good  one.    This  is  too  well  settled  to  require  citations 
of  authorities. 

In  the  sixth  instruction,  the  jury  were  told  that  the 
burden  of  proof  rests  upon  the  state  to  prove  the  charge 
beyond  a  reasonable  doubt,  and  that  this  burden  never 
shifts  from  the  state  to  the  defendant;  but  this  is  incon- 
sistent with  an  instrvution  wliich  tells  the  jury  that,  in  or- 
der to  reduce  the  crime  from  murder  to  manslaugliter,  cer- 
tain elements  must  be  proved  bc^yond  a  reasonable  doubt. 
The  eleventh  instruction  also  is  inconsistent  with  this  one, 
and  the  necessary  result  of  the  two  instructicms,  taken 
together,  w^ould  be  to  confuse  the  jury,  and  leave  them  in 
doubt  whether  merely  a  reasonable  doubt  as  to  his  guilt 
of  murder  in  the  second  degree  would  be  sufficient  to 
w^arrant  them  in  fixing  the  degree  of  the  crime  at  man- 
slaughter, or  whether  it  would  require  them  to  be  con- 
vinced beyond  a  reasonable  doubt  that  mitigating  facts 
existed,  before  they  would  be  justified  in  rc^lucing  the 
degree,  and  finding  him  guilty  of  the  Icksct  offense,  instead 
of  the  greater. 

The  ninth  instruction  complained  of  sets  against  the 
defendant  the  presumption  of  malice,  and  of  murder  in 
the  second  degree;  the  tenth  assumes  the  existence  of 
that  degree  of  murder,  and  recjuires  proof  of  a  lower  to 
be  made  by  the  defendant  beyond  a  reasonable  doubt 
before  the  jury  will  be  justified  in  reducing  the  degree. 
Under  the  testimony  in  the  case,  these  instructions  were 
prejudicially  erroneous. 

The  constitution  guarantees  a  fair  and  impartial  trial 
to  every  citizen  of  this  state,  and  this  demands  that  in  the 
consideration  of  the  evidence  the  jury  must  be  guided  in 
their  deliberations  by  a  correct  statement  of  the  law.  It 
was  one  of  the  constitutional  rights  of  the  defendant  that 
no  instructions  should  be  given  the  jury  which  would 
impose  upon  him  a  burden  to  which  he  was  not  legally 
subject,  and  the  effect  of  which  would  be  to  prevent  him 
from  having  a  fair  and  impartial  trial  under  the  law  of 
the  land. 
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For  these  reasons,  the  judgment  of  the  district  court  is 
reversed  and  the  cause  remanded  for  further  proceedings 
according  to  law. 

Reversed. 


Joseph  Skidmorb  v:  State  op  Nebraska, 

Filed  Febbuabt  20,  1908.    No.  16,238. 

1.  Criminal  Law:  Vabiance.  A  party  charged  as  a  principal  cannot  be 
convicted  upon  evidence  tending  only  to  show  that  he  was  an 
accessory. 

2. :  AOCE8SOBT.    One  who  advises  others  to  oommit  larceny,  but 

who  is  several  miles  distant  at  the  time  of  the  commission  of 
the  oftense,  and  who  takes  no  part  therein,  but  assists  in  the 
disposal  of  the  proceeds  after  the  theft  has  been  fully  committed, 
is  not  a  principal,  but  an  accessory. 

Error  to  the  district  court  for  Holt  county:  William 
H.  Westover,  Judge.    Reversed. 

4 

R.  R,  Dickson,  tor  plaintiff  in  error. 

W.  T.  Thompson,  Attorney  General,  and  Grant  G.  Mar- 
tin, contra. 

Letton,  J. 

The  defendant,  Joseph  Skidmore,  was  charged  with 
stealing  nine  hogs  on  the  25th  day  of  February,  1907,  the 
property  of  one  John  Ferguson.  Upon  trial  he  was  found 
guilty  and  sentenced  to  the  penitentiary. 

Ferguson  resided  in  Iowa,  but  owned  a  ranch  in  Holt 
county,  about  twelve  miles  from  the  village  of  Atkinson. 
He  employed  a  young  man  named  Kimball  to  occupy  the  i 

ranch  and  take  care  of  the  property.    The  evidence  of  the 
state,  which  was  evidently  believed  by  the  jury,  is  about  J 

as  follows:  The  defendant,  Skidmore,  had  been  employed  | 

by  Ferguson  upon  the  ranch  in  the  same  capacity  as  Kim-  | 

ball  until  December,  1906,  the  time  that  Kimball  took  ; 
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eliarge.  On  the  day  the  property  was  stoleu  Kimball  went 
to  Atkinson,  attended  a  show  there,  and  remained  over 
night.  On  several  occasions  before  the  night  of  the  offense 
Skidmore  had  talked  with  three  young  men  named  Weller, 
Purnell  and  McShane,  suggesting  tlie  theft  of  the  hogs 
from  the  Ferguson  ranch.  On  the  day  before  the  night 
that  the  hogs  were  taken  he  told  Weller  that  Kimball  was 
in  town  at  the  show,  and  that  he,  Skidmore,  would  procure 
a  wagon  from  on^  Kazada  and  a  team  with  which  they 
could  get  the  hogs  that  night.  He  made  arrangements 
with  McShane  for  the  use  of  his  team,  and  between  8  and 
10  o'clock  that  night  McShane,  Weller  and  Purnell,  using 
McShane's  team  and  Kazada's  wagon,  left  Atkinson  for 
the  Ferguson  ranch.  They  went  to  the  ranch,  loaded  nine 
hogs,  and  brought  them  to  Atkinson,  reaching  there  just 
before  daylight,  Purnell  went  to  Skidmore's  house  to 
notify  him  of  tlieir  arrival.  Skidmore  then  joined  them 
and  went  with  them  to  the  stock-yards  of  one  Dibble,  a 
butcher  and  stock  buyer,  where  Skidmore  helped  to  unload 
the  hogs.  Dibble  some  time  during  that  day  paid  Skidmore 
for  the  hogs,  and  Skidmore  paid  Weller  and  McShane 
fl6  each  as  their  share  of  the  proceeds.  The  defense  is 
that  the  hogs  were  procured  through  Skldmore's  agency  in 
the  manner  detailed  for  the  benefit  of  Kimball,  who  re- 
ceived a  part  of  the  money  for  them,  and  that  Skidmore 
was  merely  his  innocent  agent  in  the  matter.  Kimball 
had  sold  some  hogs  witliout  authority  before  this.  The 
jury  evidently  believed  that  the  defendant  planned  the 
theft  and  took  part  in  it,  and  there  is  suflficient  evidence 
to  uphold  the  verdict  if  the  proper  crime  had  been  charged. 
The  court  instructed  the  jury,  in  substance,  that,  if  the 
defendant  requested,  instigated  and  procured  the  three 
men  to  steal  the  hogs,  and  that  pursuant  to  such  procure- 
ment they  took  the  hogs,  brought  them  to  Atkinson,  and 
that  they  were  there  sold  by  defendant  with  the  felonious 
intent  to  steal  the  hogs  and  deprive  the  owner  of  his 
property,  then  the  defendant  would  be  guilty  as  charged. 
In  many  states  the  old  common  law  distinction  between 
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principals  and  accessories  before  the  fact  has  been  abol- 
ished by  .sti^.tute.  This  seems  to  be  a  step  in  the  general 
direction  of  reform  by  simplifying  the  law  and  abolishing 
technicalities;  but  the  legislature  of  this  state  has  seen 
fit  to  abide  by  the  ancient  and  technical  distinctions.  Mr. 
Wharton  says :  "The  obstructicms  of  justice  caused  by  these 
subtleties  have  long  been  deplored."  1  Wharton,  Criminal 
Law  (10th  ed.),  205.  In  this  state  aiding  or  abetting  or 
procuring  another  to  commit  a  felony  is  a  substantive  and 
independent  crime.  Criminal  code,  sec.  1 ;  Oerter  v.  State, 
57  Neb.  135;  Casey  v.  State,  49  Neb.  403;  Dixon  v.  State, 
46  Neb.  298;  Lanib  v.  State,  69  Neb.  212.  Since  a  person 
cannot  lawfully  be  convicted  of  a  crime  other  than  that 
with  which  he  is  charged,  it  is  clear  that,  if  from  the  facts 
related  Skidmore  was  an  accessory  before  the  fact,  he 
c(mld  not  lawfully  be  convicted  of  the  larceny  itself.  Un- 
less the  defendant  was  actually  or  constructively  present 
at  the  time  of  the  commission  of  the  offense,  he  could  not 
be  held  as  principal,  but,  if  he  aided,  abetted  or  procured 
the  commission  of  the  crime,  he  could  properly  be  con- 
victed as  an  accessory.  Since  he  was  not  actually  present, 
the  question  arises:  Was  he  constructively  present?  "A 
person  is  constructively  present,  and  therefore  guilty  as  a 
principal,  if  he  is  acting  with  the  person  who  actually 
commits  the  deed  in  pursuance  of  a  common  design,  and 
is  aiding  his  associate,  either  by  keeping  watch  or  other- 
wise, or  is  so  situated  as  to  be  able  to  aid  him,  with  a 
view,  known  to  the  other,  to  insure  success  in  the  accom- 
plishment of  the  common  enterprise."  Clark  and  Mar- 
shall, Law  of  Crimes  (2d  ed.),  sec.  173.  Breese  v.  State, 
12  Ohio  St.  146.  "But  persons  not  actually  assisting  art* 
not  principals  at  common  law.  ♦  ♦  ♦  And,  although  an 
act  be  committed  in  pursuance  of  a  previous  concerted 
plan  between  the  parties,  those  who  are  not  present,  or 
so  near  as  to  be  able  to  afford  aid  and  assistance  at  the 
time  when  the  offense  is  committed,  are  not  principals  in 
(*ases  when*  the  felony  is  immediately  executed  by  re- 
sponsible agents,  but  are  acc(*ssories  before  the  fact."    1 
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AVhartoii,  Criminal  Law  (10th  ed.},  sec.  219.  In  ordei* 
to  bo  a  principal,  therefore,  it  is  essential  that  the  party 
cliar<^e(l,  where  the  act  is  conunitted  by  confederates,  take 
some  part  in  the  execution  of  the  plan.  State  v,  VaJircll, 
66  Vt.  528,  29  Atl.  1018.  In  most  of  the  cases  cited  by 
the  state  where  a  conviction  as  principal  was  upheld,  the 
defendant  had  in  some  way  taken  part  in  the  execution 
of  the  common  design  at  or  about  the  time  of  the  commis- 
sion of  the  felony.  The  case  of  Scales  r,  State,  7  Tex.  App. 
361,  cited  by  the  state,  has  virtually  been  overruled  in  th(» 
later  Texas  cases,  which  are  now  in  harmony  with  the 
general  rule.  In  Holmes  r.  Slate,  49  Tex.  Cr.  Rep.  348, 
91  S.  W.  588,  the  rule  is  stated  thus:  "In  felony  cases  in 
order  to  constitute  one  a  principal  he  must  be  present 
or  doing  some  act  at  the  time  in  furtherance  of  and  in 
assistance  to  the  principal."  liarneit  r.  State,  46  Tex.  Cr. 
Kep.  458,  80  S.  W.  1013;  MeDotwld  v.  State,  46  Tex.  Cr. 
Rep.  4,  79  S.  W.  542. 

In  Lamb  v.  State,  svpnt,  the  facts  were  that  Hill  and 
Stewart  stole  cattle  and  drove  them  to  a  railroad  stock- 
yard at  Lamb's  instigation  and  procurement.  Lamb,  soon 
after,  brought  some  of  his  own  cattle  to  the  stock-yanl, 
mingled  them  with  the  stolen  cattle,  shipped  and  sold 
the  whole  number  and  appropriated  the  proceeds.  It 
was  contemded  that  the  refusal  of  the  court  to  tell  the  jury 
that  defendant  could  not  be  convicted  if  he  was  a  principal 
in  the  second  degree  was  error,  but  the  court  said :  "The 
refusal  of  the  court  to  tell  the  jury  that  defendant  could 
not  be  convicted  if  he  was  a  principal  in  the  second  degree 
was  not  error.  There  is,  in  our  opinion,  no  evidence 
tending  to  prove  that  Lamb  was  present  when  the  catth^ 
were  stolen,  or  that  he  was  near  enough  to  give  aid  or 
encouragement  in  the  perpetration  of  the  crime."  The 
court  also  said :  "The  law  of  the  case  is  very  plain.  If  the 
cattle  were  stolen  as  alleged,  and  if  Lamb  was  an  accessory 
before  the  fact,  that  is,  if  by  his  command,  request,  advice 
or  suggestion  the  crime  was  committed  when  he  was 
neither  actually  nor  constructively  present,  he   was  an 
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aider,  abetter  or  procurer  within  the  meaniDg  of  the  stat- 
ute above  quoted."  The  facts  in  this  case  are  very  similar. 
The  three  young  men  stole  the  hogs  and  took  them  to  a 
place  where  the  defendant  sold  them.  The  defendant  was 
not  with  them  at  the  time  they  started  on  the  trip,  nor 
until  after  the  theft  had  been  accomplished.  He  was 
never  nearer  the  scene  than  Atkinson.  He  took  no  part 
in  enticing  Kimball  away  or  keeping  wjitch  of  him,  or  in 
anything  connected  with  the  doing  of  the  act  itself.  The 
crime  was  fully  committed  before  he  saw  the  hogs.  What 
he  did  was  to  aid,  abet  and  procure  the  others  to  steal  the 
hogs.  He  was  neither  actually  nor  constructively  present. 
The  instruction  was  therefore  erroneous. 

He  was  indicted  for  one  crime  and  convicted  of  another. 
This  cannot  lawfully  be  done.  Hill  v.  State,  42  Neb.  503; 
Dixon  V.  StatCy  supra. 

The  judgment  of  the  district  court  is 

Reversed. 


McCague  Savings  Bank,  appellant,  v.  Fannie  M.  Croft 

et  al.,  appellees. 

Fri.ED  Februaby  20,  1908.    No.  15,009, 

1.  Abatement  and  Revival:  Parties.    Where  the  transfer  of  the  sub- 

ject of  an  action  is  made  by  the  plaintiff  during  its  pendency,  the 
action  may  be  prosecuted  for  the  benefit  of  the  assignee  in  the 
name  of  the  original  plaintiff,  such  party  remaining  in  esse, 

2.  :  .  The  insolvency  of,  and  the  appointment  of  a  re- 
ceiver for,  the  original  plaintiff,  who  has  assigned  the  cause  of 
action  prior  to  the  appointment  of  a  receiver  and  since  the  action 
was  begun,  does  not  prevent  the  prosecution  of  the  action  in  the 
name  of  the  original  plaintiff. 

3.  Action:  Joinder.     An  action  to  foreclose  a  mortgage  cannot,  against 

objections  made  by  the  defendant,  be  joined  with  an  action  to 
obtain  a  money  judgment  upon  a  note  not  secured  by  the 
mortgage. 

4.  Pleading:  Misjoinder:   Dtsmissai^     In    case    of   misjoinder   of    two 

causes  of  action  in  the  same  petition,  the  plaintiff  may  dismiss 
one  of  such  causes  of  action  and  proceed  to  trial  upon  the  other. 
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Appeal  from  the  district  court  for  Douglas  county :  Lek 
8.  ESTELLB,  Judge.    Reversed. 

Hall  &  Stout  and  Charles  Battelle,  for  appellant 

John  L.  Webster,  Joel  W.  West  and  John  0,  Detweilcr, 
contra. 

DUPFIB,  C. 

On  April  28,  1894,  plaintiff  filed  its  petition  herein,  al- 
leging that  on  the  24th  day  of  March,  1892,  the  defendant 
Fannie  M.  Croft  executed  and  delivered  to  the  defendant 
John  B.  Pinlay  her  promissory  note  for  |5,000,  due  ono 
year  after  date,  and  her  mortgage  securing  the  same  on 
certain  real  estate  in  the  city  of  Omaha;  that  on  April 
8,  1892,  the  defendants  Finlay,  Manley,  Cathers  and  John 
W.  Croft  borrowed  from  tlie  plaintiff  |5,000,  giving  their 
note  therefor,  due  one  year  from  its  date;  that  to  secure 
the  same  the  defendant  Finlay  indorsed  and  delivered  over 
to  plaintiff  the  above  described  note  and  mortgage  given 
to  him  by  Fannie  M.  Croft ;  that  defendants  Manley,  Fin- 
lay, Cathers  and  John  W.  Croft  became  liable  as  guaran- 
tors upon  the  Fannie  M.  Croft  note  by  signing  an  indorse- 
ment on  the  back  thereof  as  follows :  "April  7,  1892.  For 
value  received  we  hereby  guarantee  the  collection  of  the* 
within  note  and  payment  thereof;  that  said  note  was 
presented  when  due  for  payment,  which  was  refused,  and 
said  note  was  duly  protested.  Defendants  Houaka,  Stew- 
art and  Dodge  were  made  parties  because  it  was  alleged 
that  they  have,  or  claim  to  have,  some  interest  in  or  lien 
upon  said  mortgaged  property,  junior  and  inferior  to  th(» 
lien  of  plaintiff's  mortgage.  Other  usual  allegations  com- 
mon in  foreclosure  proceedings  were  made.  The  prayer 
of  the  petition  was  for  an  accounting  of  the  amount  du(» 
plaintiff  upon  the  notes  described ;  that  it  may  be  decreed 
that  plaintiff  have  a  first  lien  upon  the  mortgaged  prem- 
ises therefor;  that  the  defendants  Manley,  Cathers,  Pinlay 
and  John  W.  Croft,  or  some  of  them,  may  be  decreed  to 
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pay  plaintiff  the  amount  so  found  due  upon  said  notes 
and  mortgaj^e ;  tjiat,  in  default  of  payment,  the  mortgaged 
premises  may  be  sold  according  to  law,  and  that,  in  the 
event  the  premises  should  not  sell  for  a  sum  suflScient  to 
pay  the  amount  due,  plaintiff  may  have  judgment  for  the 
deficiency  against  the  defendants  Manley,  Gathers,  Finley 
and  John  W.  Croft. 

Issue  was  joined  upon  answers  filed  by  the  several  de- 
fendants now  interested,  and  replies  thereto  by  plaintiif, 
hiit  the  case  was  *  not  tfr  ought  to  trial  until  1906.  Before 
trial  defendants  Finlay  and  Fannie  M.  Croft  died,  and 
(he  action  was  ri?vived  in  the  names  of  their  successors 
in  intere&t.  July  7,  1905,  plaintiff'  filed  a  supplemental 
petition  in  which  it  was  alleged  that  at  the  commencement 
of  the  action  it  was  the  legal  owner  and  holder  of  the 
note  dated  April  8,  1892,  but  thereafter  for  a  valuable 
( ;)nsiderati()n  it  sold  and  assigned  the  same  to  one  Frank 
H.  Parsons  of  New  York  city,  for  whose  benefit  this  suit 
'  is  now  pending  and  continued  in  the  name  of  the  plaintiflF; 
that  a  receiver  has  been  appointed  to  take  charge  of  the 
attairs  of  the  plaintiff;  that  since  the  commencement  of 
til  is  action  the  property  covered  by  said  collateral  mort- 
j^age  has  been  taken  by  foreclosure  of  prior  liens,  and  that 
there  is  no  personal  liability  on  the  said  collateral  not^^ 
and  mortgage,  so  that  the  security  is  of  no  value  and 
there  will  be  nothing  therefrom  to  be  applied  upon  the 
principal  note,  and  therefore  the  plaintiff  asks  nothinj? 
by  reason  of  said  collateral  security;  that  no  part  of  said 
note  of  date  April  8,  1892,  has  been  paid,  and  plaintiiT 
]>rays  judgment  against  defendants  Manley,  Cathers,  John 
/.'.  Croft,  and  J.  O.  Detweiler  as  administrator  of  the 
( state  of  John  B.  Finlay,  deceased. 

Separate  answers  were  filed  by  the  defendants,  appellees 
herein,  in  which  they  deny  liability.  Plaintiff  alleged  by 
way  of  reply  that  the  transfer  of  the  notes  and  mortgage 
to  Parsons  was  made  prior  to  the  appointment  of  a  re- 
ceiver. However,  it  is  unnecessary  to  set  forth  fully  the 
answers  and  replies.     A  jury  was  impaneled  to  try  the 
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case,  and  plaintiff  offered  in  evidence  the  note  of  date 
April  8,  1892.  Objections  to  its  admission  were  made  by 
defendants  Gathers  and  Detweiler,  administrator.  The  ob- 
jections were  sustained,  for  the  reason,  as  stated  by  the 
court,  that  plaintiff  has  no  right  to  prosecute  this  action 
for  the  benefit  of  the  party  named  in  the  supplemental  or 
amended  petition  who  is  the  assignee  of  the  note  in  con- 
troversy. Thereupon  the  said  Frank  H.  Parsons  asked 
leave  of  court  to  be  substituted  as  party  plaintiff  and  that 
the  action  proceed  in  his  name.  Objection  to  this  request 
was  sustained.  Thereupon  the  trial  proceeded  as  against 
the  defendants  Manley  and  John  W.  Croft,  who  were  then 
not  present  or  represented  by  counsel.  Upon  the  conclu- 
sion of  the  testimony,  the  court  directed  the  jury  to  return 
a  verdict  against  the  defendants  Croft  and  Manley  for 
the  sum  of  $6,198.74,  and  in  favor  of  the  defendants  Cath- 
ers  and  Detweiler,  administrator.  Afterwards  the  defend- 
ant John  W.  Croft  was  granted  a  new  trial,  Avhich  was 
had  to  the  court  without  the  intervention  of  a  jury,  and 
was  determined  upon  the  evidence  adduced  at  the  first 
trial,  and  resulted  in  a  finding  favorable  to  the  said  de- 
fendant. Judgment  was  rendered  upon  the  verdict  and 
finding,  and  plaintiff  appeals. 

The  first  of  two  principal  questions  presented  relates  to 
the  authority  of  the  real  party  in  interest  to  maintain  the 
action  in  the  name  of  the  plaintiff.  Section ^45  of  the  code 
provides:  "An  action  does  not  abate  by  the  death,  mar- 
riage, or  other  disability  of  a  party,  or  by  the  transfer  of 
any  interest  therein,  during  its  pendency,  if  the  cause  of 
action  survive  or  continue.  In  the  case  of  a  marriage  of 
a  female  party,  the  fact  being  suggested  on  the  record,  the 
husband  may  be  made  a  party  with  his  wife;  and,  in  the 
case  of  the  death  or  other  disability  of  a  party,  the  court 
may  allow  the  action  to  continue  by  or  against  his  repre- 
sentative or  successor  in  interest.  In  case  of  any  other 
transfer  of  interest,  the  action  may  be  continued  in  the 
name  of  the  original  party,  or  the  court  may  allow  the 
48 
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pei'son  to  whom  the  transfer  is  made,  to  be  substituted  in 
the  action."  In  the  event  of  a  transfer  of  interest  by  a 
sale  and  assignment  after  the  institution  of  a  suit,  the 
action  may  ordinarily  be  continued  in  the  name  of  the 
original  party.  Harrington  v.  Connor,  51  Neb.  214; 
Howell  V.  Alma  Milling  Co.,  36  Neb.  80,  and  cases  cited. 

In  the  case  before  us,  the  plaintiff  was  the  owner  of  the 
notes  and  mortgage  when  the  suits  were  instituted,  but 
later  transferred  its  interest  to  Parsons;  still  later  the 
plaintiff  becam.e  insolvent,  and  a  receiver  was  appointed 
to  take  charge  of  its  affairs.  It  is  contended  by  the  ap- 
pellees that  the  appointment  of  the  receiver  suspended  the 
right  to  further  prosecute  this  action  in  the  name  of  thc^ 
bank  without  obtaining  the  receiver's  consent  or  making 
him  a  party.  Thompson,  Commentaries  on  Law  of  Corpt> 
rations,  sec.  6900,  says  that  "the  necessary  effect  of  the 
appointment  of  a  receiver,  *  *  *  is  to  suspend  all  rights 
of  action,  of  whatever  description,  on  the  part  of  the 
corporation."  The  rule  there  announced,  we  think,  was 
intended  to  apply  to  cases  in  which  the  corporation  was 
the  real  party  in  interest  at  the  time  of  the  appointment 
of  the  receiver.  In  such  cases  it  is  the  practice  to  have 
the  receiver  substituted  as  plaintiff  in  actions  previously 
instituted  by  the  corporations,  l^each,  Receivers,  sec.  697. 
But  this  rule  should  not  control  cases  where  the  corpora- 
tion had,  before  the  appointment  of  a  receiver,  sold  and 
transferred  its  interest  in  the  subject  matter  of  the  action. 
The  receiver  had  no  interest  in  the  case.  The  notes  and 
mortgage  were  no  Icmger  a  part  of  the  bank's  assi'ts.  The 
appointment  of  a  receiver  did  not  dissolve  the  corporation ; 
it  remained  in  esse.  Upon  its  assignment  of  the  notes  ami 
mortgage,  the  action  did  not  abate,  but  under  section  4o, 
supra,  continued  in  the  name  of  the  bank  to  the  same 
extent  and  in  the  same  manner  as  the  assignee  could 
have  maintained  it  had  he  been  substituted  at  the  time 
of  the  assignment. 

This  brings  us  to  the  second  question  presented.  It  is 
urged  by  ai)i>ellees  that  a  proper  practice  will  not  permit 
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of  the  transformation  of  a  suit  from  one  to  foreclose  a 
mortgage  into  an  action  at  law  on  a  promissory  note  not 
secured  by  a  mortgage.     In  the  original  petition  filed  by 
the  plaintiff  no  personal  judgment  against  the  makers  of 
the  principal  note  was  askcnl  until  after  the  mortgaged 
property  was  exhausted,  but  it  was  sought  to  obtain  a 
personal  judgment  on  the  principal  note,  less  any  amount 
which -might  be  derived  from  the  mortgaged  premises.     It 
Is  true  that,  as  against  objections  made  by  a  defendant, 
an  independent  note  cannot  be  joined  in  an  action  to 
foreclose  a  mortgage.     Defendants  understood  that  such 
was  the  practice,  and  raised  the  question,  first,  by  demur- 
rer, and  again  by  answer.     When  objection  is  made  to  a 
l)(»tition  on  the  ground  that  two  causes  of  action  are  im- 
properly joined  therein,  the  plaintiff  may  dismiss  as  to 
one  cause  of  action  and  proceed  upon  the  other,  or  he  umy 
file  several  petitions,  each  including  such  of  said  causes 
of  acticm  as  might   be  joined,   and   an   action   shall    b(» 
docketed  for  each  of  said  petitions,  and  the  same  shall  be 
proceeded  in  with<mt  further  service.     Code,  sec.  97.     A 
suit  upon   the   principal   note   of  Finlay  and   upon   th(» 
mortgage  taken  by  the  bank  as  collateral  could  not,  as 
against  the  objections  of  the  defendants,  be  joined  in  the 
same  action,  but  when  the  plaintiff  filed  its  amended  and 
substituted  petition  upon  which  the  case  was  tried,  and 
withdrew  any  demand  for  relief  on  account  of  the  mort- 
gage, it  was  in  effect  a  dismissal  of  the  cause  of  acticm 
upon  the  mortgage,  and  the  case  then  stood  for  trial  upon 
the  principal  note  declared  on;  the  objection  to  the  peti- 
tion on  the  ground  of  the  misjoinder  of  causes  of  action 
being  eliminat^l  by  the  allegations  of  the  amended  and 
substituted  petition.     As  to  the  defenses  raised   by  the 
several  answers,  we  are  not  called  upon  to  pass ;  the  only 
questions  raised  by  the  record  are  questions  of  practice, 
and  the  merits  of  the  case  are  not  before  us.     We  think 
the  court  erred  in  directing  a  verdict  in  favor  of  the  de- 
fendants Cathers  and  Detweiler  and  finding  for  Croft,  and 
tl^at  the  case  should  proceed  in  the  name  of  the  McCague 
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Savings  Bank  as  plaintiff,  if  the  parties  interested  so  elect, 
or  that  the  assignee  of  the  note  may  be  substituted  as  the 
l)arty  plaintiff  upon  the  application  for  such  substitution. 
We  recommend  a  reversal  of  the  judgment  of  the  district 
(M)urt,  and  that  the  cause  be  remanded  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 

Epperson  and  Good,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoinj? 

opinion,  the  judgment  of  the  district  court  is  reversetl 

and  the  cause  remanded  for  further  proceedings  not  in 

consistent  with  this  opinion. 

Beversed. 


Charles  A.  Schappel,  Administrator,  appeli^b,  v.  First 

National  Bank,  appellant. 

Avery  Planter  Company,  appellee,  v.  First  National 

Bank,  appellant. 

First  National  Bank,  appellant,  v.  Charles  A. 
Schappel,  Administrator,  et  al.,  appellees- 

Filed  February  20,  1908.    No.  15,070. 

Contribution:  Trespass.  One  who  sues  for  contribution  on  the  ground 
that  he  has  satisfied  a  judgmeitt  for  a  trespass  committed  against 
a  third  party  must  show  that  the  defendant  joined  fn  committing 
the  trespass  and  was  liable  therefor  equally  with  the  plaintiff. 

Appeal  from  the  district  court  for  Pawnee  county :  Wil- 
liam H.  Kelligar^  Judge.    Affirmed. 

Story  d  Story y  for  appellant. 

J,  G.  Dort,  contra. 

DUFFIE,  C. 

In  February,  1895,  Meek,  Skinner  &  Company,  doinsr 
business  in  Pawnee  City,  made  and  filed  a  chattel  mort- 
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gage  covering  all  their  personal  property  to  secure  their 
creditors,  65  in  number.  But  three  of  the  creditors  knew 
of  this  mortgage  at  the  time  it  was  filed,  and  they  werc^ 
the  only  ones  who  at  that  time  consented  to  accept  it  as 
security.  The  First  National  Bank  of  Pawnee  Citv,  the 
Avery  Planter  Company  and  Maggie  Wishard,  now  de- 
ceased, and  of  whose  estate  Schappel  is  administrator,  re* 
fused  to  accept  the  security  offered  by  the  mortgage,  and 
commenced  actions  in  attachment  against  the  firm  of 
Meek,  Skinner  &  Company,  and  these  attachments  were 
levied  on  all  the  property  covel'ed  by  the  mortgage  and  also 
on  certain  real  estate  in  Pawnee  City.  The  attachment  of 
the  First  National  Bank  was  first  levied,  that  of  Maggie 
Wishard  was  next  in  point  of  time,  and  that  of  the  Avery 
Planter  Company  was  levied  last.  Motions,  all  based  on 
the  same  ground,  were  made  to  dissolve  these  three  at- 
tachments, were  heard  on  the  same  evidence,  and  wer(» 
each  overruled.  Judgment  was  entered  in  favor  of  th(» 
several  attachment  plaintiffs  against  Meek,  Skinner  & 
Company  for  the  amount  of  their  several  claims,  and  an 
order  for  the  sale  of  the  attaclied  property  made.  Meek, 
Skinner  &  Company  prosecuted  error  to  this  court  from 
the  order  of  the  district  court  refusing  to  dissolve  the 
attachment  issued  in  favor  of  the  First  National  Bank, 
and  the  order  sustaining  the  attachment  in  that  case  was 
reversed  and  the  attachment  dissolved,  but  the  judgment 
on  the  merits  in  favor  of  the  bank  was  affirmed.  See 
Skinner  v.  First  Nat.  Bank,  59  Neb.  17.  After  the  levy 
of  the  attachment  in  these  three  cases  certain  of  the  mort- 
gagees brought  an  action  in  replevin  against  the  sheriff 
to  recover  possession  of  the  mortgaged  property.  The 
property  was  not  taken  on  the  writ  of  replevin,  and  the 
case  proceeded  as  one  for  damages.  It  is  claimed  in  this 
action  that  all  the  attaching  creditors  joined  in  the  de- 
fense of  the  replevin  suit,  although  they  were  not  parties 
to  the  record,  the  sheriff  alone  being  made  party  defendant. 
The  action  in  replevin  resulted  in  a  judgment  in  favor 
of  the  mortgagees  and  against  the  sheriff  for  f4,089.87, 
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and  costs  of  tlie  suit.  Th(^  sheriff  prosecuted  error  to 
tills  court,  where  the  judgment  was  affimuHl.  See  ShniH 
i\  Thoman  Mfg.  Co.,  58  Neb.  713.  Each  of  the  creditors 
had  executed  an  indeninifving  bond  to  the  sheriff  prior 
to  his  levy  under  the  attachments,  and  the  First  National 
Rank  paid  to  him  the  sum  of  |1,872,  being  the  amount  of 
the  judgment  against  him  after  applying  the  proceeds  of 
a  sale  of  the  mortgaged  property,  which  had  been  made 
by  the  sheriff,  who  had,  pending  the  determination  of  the 
i-eplevin  suit,  b(*en  appointed  receiver  of  such  property. 

In  the  meantime  the  bank  had  sold  the  real  estate  taken 
on  its  attachment,  and  bid  in  the  same  for  f505,  and  ap- 
plied the  amount  upon  its  judgment.  After  these  several 
suits  had  bwn  finally  determined  in  this  court  the  Avery 
Planter  Company  commenced  an  action  against  the  First 
National  Hank  to  recover  its  judgment  against  Meek, 
Kkinner  &  Company  out  of  the  proceeds  of  the  sale  of 
the  i*eal  estate  of  the  said  firm,  which  had  been  sold  under 
the  attachment,  in  favor  of  the  First  National  Bank.  That 
suit  was  brouglit  upon  the  theory  that  the  attachment  in 
favor  of  the  bank  had  been  dissolved  by  this  court  in 
t<li inner  v.  First  Nat.  Banlx,  59  Neb.  17;  that,  as  a  conse- 
<iuen<*e  of  the  dissolution  of  the  bank's  attachment,  the 
attachment  of  Maggie  Wishard  had  become  a  first  lien 
upon  said  real  estiite,  and  the  att^ichment  of  the  Avery 
Planter  Company  a  second  lien.  In  that  suit  tlie  bank 
filed  a  counterclaim  for  contribution,  which  was  stricken 
(mt  on  demurrer.     On  error  taken  to  this  court  by  the 

bank  the  syllabus  of  the  opinion  filed  in  that  case  is  in 
part  as  follows:  "\Vrits  of  attachment  issued  in  separate 

suits  of  several  creditors  against  a  common  debtor,  were 
successively  levied  on  the  same  property.  Motions  to  dis- 
solve these  attachments  were  overruled  and  afterwards  all 
the  acticms  were  prosecuted  to  final  judgment.  From  the 
order  sustaining  the  first  attachment  and  a  final  judgment 
rendered  in  the  same  pro<*eeding,  the  defendant  in  attach- 
ment prosecuted  error  to  this  court  where  the  order  was 
n^versed  and  the  final  judgment  affirmed,  but  no  proceed- 
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ing  in  error  was  prosecuted  from  the  order  sustaining  the 
other  attachments.     Pending  a  review  in  this  court,  the 
property  attached,  belonging  to  the  defendant,  was  sold 
to  the  first  attaching  creditor  under  an  order  of  sale  issued 
on  the  judgment  of  such  party,  rendered  in  the  attachment 
suit,  and  the  proc(*eds  applied  on  that  judgnnnit,  the  other 
judgments  remaining  wholly  unsatisfied.     Held:  (1)  That 
an  action  for  restitution  would  not  lie  against  the  first 
in  favor  of  the  8ubs(Hj[uent  atttiching  creditors,  but  that 
an  action  for  monev  had  and  received  could  be  maintained 
to  which  the  defendant  might  interpose  a  counterclaim  or 
set-off.    *    *    *     (2)  The  seizure  of  the  goods  of  a  third 
party  by  the  sheriff  under  an  order  of  attachment  is  tor- 
tious, and  attaching  creditors  who  join  with  the  sheriff 
in  resisting  an  action  brought  by  such  third  party  to 
recover  the  goods  become  trespassers  ah  initio,  and  jointly 
and  sei'erally  liable  for  a  money  judgment  rendered  therein 
in  favor  of  such  third  party.     (3)  When  such  judgment 
is  satisfied  by  one  of  the  parties,  contribution  will  be  en- 
forced, w^here  it  appears  that  the  parties  acted  in  good 
faith  and  without  any  intention  of  committing  a  trespass. 
(4)  The  basis  of  contribution  in  such  cases  is  the  ratio 
the  claims  of  the  several  attaching  creditors  bear  to  each 
other."  First  Xat.  Bank  v\  Avery  Planter  Co.,  69  Neb.  329. 
On  the  decision  of  that  case  Schappel,  administrator  of 
the  estate  of  Maggie  Wishard,  and  the  Avery  Planter  Com- 
pany commenced  separate  actions  against  the  bank  to  re- 
cover from  it  the  amount  for  which  the  real  estate  of  Meek, 
Skinner  &  Company  had  been  sold  under  the  attachment 
issued  in  favor  of  the  bank,  and  which  attachment  had 
been  dissolved  by  the  judgment  of  this  court.     The  bank 
also  filed  a  bill  in  equity  against  Schappel,  administrator, 
and  the  Avery  Planter  Company,  asking  for  contribution, 
these  three  cases  were,  by  order  of  the  court,  consoli- 
dated and  tried  together.    The  court  entered  a  judgment 
finding  that  the  bank  had  paid  to  the  sheriff  the  sum  of 
|1,872,  being  the  difference  between  the  judgment  obtained 
in  the  replevin  action  brought  against  the  sheriff  and  the 
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amount  received  from  a  sale  of  the  mortgaged  goods  in 
controversy  in  that  action.  It  was  further  found  that, 
while  these  consolidated  actions  were  pending,  Meek, 
Skinner  &  Company,  the  common  debtor  of  all  the  parties, 
paid  the  First  National  Bank  by  way  of  compromise  and 
settlement  the  sum  of  |1,000,  which  should  be  credited  on 
the  amount  paid  by  the  bank,  leaving  $872  toward  which 
contribution  should  be  enforced;  further,  that  the  ETrst 
National  Bank  received  from  the  sale  of  the  attached  real 
estate  the  sum  of  f  505,  and  that  the  cost  of  such  sale  .was 
126.25,  which  amount  would  have. attended  a  sale  by  either 
of  the  other  attaching  creditors,  leaving  the  net  proceeds 
in  the  hands  of  the  bank,  the  sum  of  $478.75.  Following 
the  rule  announced  in  First  Nat.  Bank, v.  Avery  Plantef^ 
Co.,  supra,  that  contribution  should  be  made  on  the  basis 
of  the  ratio  which  the  several  judgments  of  the  parties 
bore  to  each  other,  the  court  found  that  the  judgment  of 
the  bank  wiis  for  $4,850.70,  of  Wishard,  $187.50,  the  Avery 
judgment,  $171.88,  and  contribution  was  awarded  the  bank 
in  the  proportion  that  the  judgments  bore  to  each  other; 
and  the  judgment  was  entered  against  the  bank  in  favor 
of  Schappel,  administrator,  and  the  Avery  Planter  Com- 
pany, for  the  amount  of  their  several  judgments,  with  in- 
terest, after  deducting  from  the  amount  the  sum  found  due 
the  bank  by  way  of  contribution.  From  this  judgment 
the  bank  has  appealed. 

The  first  contention  of  the  bank  is  that  its  attachment 
has  never  been  dissolved.  The  theory,  as  we  understand 
from  the  brief  of  counsel,  is  that  Avhile  the  order  of  the 
district  court  sustaining  its  attachment  was  reversed  by 
this  court,  and  a  mandate  issued  directing  the  district 
court  to  carry  into  effect  the  judgment  of  the  supreme 
court,  the  district  court  failed  to  make  any  order  showing 
upon  its  records  that  the  attachment  had  in  fact  been 
dissolved.  This  we  regard  as  a  pure  technicality.  The 
order  of  this  court  was  final  and  determined  the  rights  ot 
the  parties.  A  copy  of  the  mandate  is  contained  in  the 
record,  and  it  is  expressly  recited  therein  that  ''upon  a 
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trial  of  which  cause  in  said  supreme  court  during  the  Sep- 
tember term,  1899,  it  was  considered  by  said  court  that 
the  judgment  rendered  by  you  in  said  cause  on  the  plead- 
ings be  affirmed,  and  that  the  order  overruling  the  motion 
to  dissolve  the  attachment  and  order  directing  the  sale  of 
the  attached  property  be  reversed."  This  mandate  is  a 
part  of  tlie  records  of  the  district  court  for  Pawnee  county, 
and  the  parties  affected  by  that  decision  have,  ever  since 
it  was  filed,  proceeded  upon  the  theory  that  the  bank's 
attachment  had  been  dissolved. 

We  have  examined  the  records  with  some  care,  and 
think  the  bank  has  no  cause  to  complain  of  the  judgment 
appealed  from.     The  only  ground  on  which  contribution 
could  be  enforced  in  favor  of  the  bank  against  the  other 
parties  is  that  they  joined  the  bank  in  resisting  the  action 
brought   against   the   sheriff   to  recover   the   mortgaged 
goods.    There  is  no  direct  evidence  in  the  record  which  in 
our  judgment  establishes  the  fact  that  they  did  join  with 
the  bank  in  resisting  the  replevin  action.    It  is  true  that 
the  attorneys  for  the  bank,  and  who  conducted  the  defense 
for  the  sheriff  in  the  replevin  action,  were  attorneys  for 
Maggie  Wishard  and  the  Avery  Planter  Company  in  suing 
out  their  attachments,  and  the  writs  of  attachment  in 
these  two  cases  were  introduced  on  the  trial;  but  there 
is  no  direct  evidence  that  either  of  these  parties  authorized 
an  appearance  for  them  in  that  case,  or  directed  that 
any  action  should  be  taken  in  their  behalf.    Our  conclu- 
sion is  that  the  bank  has  all,  if  not  more  than  all,  that 
it  was  entitled  to,  and  that  the  judgment  should   be 
affirmed. 

•  Eppbkson  and  Good,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 
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George  McCarter,  appellee,  v.  City  op  Lexington, 

appellant. 

Piled  February  20,  1908.    No.  15,076. 

1.  Licenses:  iNJUNcnoN.     In   1904   the   city   of  Lexington   passed    an 

ordinance  imposing  an  occupation  tax  on  the  business  of  keeping 
billiard  and  pool  halls.  On  May  26, 1906,  a  second  ordinance  went 
into  effect  requiring  the  keeper  of  billiard  and  pool  halls  and 
bowling  alleys  to  apply  to  the  mayor  and  city  council  for  a  license 
to  conduct  the  business.  Held,  That  a  party  who  had  paid  the 
occupation  tax  required  by  the  ordinance  of  1904,  prior  to  the 
ordinance  of  1906  going  into  effect,  was  not  entitled  to  an  in- 
junction to  restrain  the  officers  of  the  city  from  prosecuting  him 
for  conducting  his  business  without  a  license. 

2.  Cities:  Ordinances:  Validity.    The  motive  governing  a  legislattTe 

body  in  passing  a  statute  or  ordinance  is  not  a  proper  subject  for 
investigation  by  the  courts. 

Appeal  from  the  district  court  for  Dawson  county : 
Bruno  O.  Hostetlee,  Judge.    Reversed. 

H.  D.  Rhea  and  D,  H,  Moulds ^  for  appellant. 

J.  A.  Sheean^  H.  M.  Sinclair  and  George  C.  Gillan. 
contra, 

Dtjffie,  C. 

In  April,  1904,  the  city  of  Lexington  passed  an  ordi- 
nance le\ying  an  occupation  tax  of  f  150  upon  the  business 
of  conducting  a  billiard  hall  and  pool  room  within  the  cor- 
porate limits  of  the  city.  The  tax  was  made  payable  to 
the  city  treasurer  for  the  purpose  of  municipal  revenue 
on  the  1st  day  of  May  of  each  year.  On  May  26,  1906, 
another  ordinance  was  passed  providing  for  the  licensing 
and  regulation  of  billiard  and  pool  rooms  and  bowling 
alleys  in  the  city  of  Lexington,  which  made  it  unlawful 
for  any  person  or  corporation  to  keep  within  said  city  any 
pool  or  billiard  room  or  bowling  alley  with  a  view  of  gain, 
or   where   money  was  charged  for  playing  or  bowling 
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therein,  unless  a  license  to  conduct  said  business  was  first 
ol)tained.  The  person  desiring  to  engage  in  the  business 
was  required  to  make  application  in  writing  to  the  mayor 
or  council  of  the  city,  asking  for  such  license  and  describ 
ing  the  premises  on  or  in  which  it  was  proposed  to  con- 
duct the  business,  and  thereupon  the  mayor  and  council 
might  grant  or  reject  said  application,  and,  in  case  the 
application  was  granted,  the  clerk  instructed  to  issue  a 
license  to  the  applicant  upon  his  depositing  with  the  clerk 
a  receipt  showing  payment  to  the  treasurer  of  the  amount 
of  the  occupation  tax  recjuired  by  the  ordinanne  of  the 
city.  Section  3  of  this  act  imposes  a  fine  of  not  less  than 
$5  nor  more  than  $50  for  the  violation  thereof,  arid  author- 
izes the  commitment  of  any  party  convicted  of  violating 
the  ordinance  until  the  fine  and  costs  are  paid.  Each  day 
that  a  billiard  or  pool  room  or  bowling  alley  ia  kept  open 
in  violation  of  the  provisions  of  the  ordinance  is  made  a 
distinct  offense. 

George  McCarter,  the  plaintiff,  filed  his  petition  in  the 
district  court  for  Dawson  county  July  2,  190(1,  in  which 
he  alleges  that  on  the  21st  day  of  May,  1906,  he  paid  to 
the  treasurer  of  defendant  city  the  sum  of  I|fl50  as  an 
occupation  tax  for  the  privilege  of  conducting  a  billiard 
and  pool  hall  for  the  municipal  year  of  1906;  that  this 
sum  was  duly  accepted  by  the  treasurer  as  contemplated 
by  the  ordinance  then  in  force.  The  petition  further 
alleges  the  passage  of  the  second  ordinance  above  referred 
to,  and  alleges  that  said  ordinance  was  passed  for  the  ex- 
press purpose  of  depriving  the  plaintiff'  of  his  constitu- 
tional rights  under  the  ordinance  in  existence  w'hen  he 
paid  his  occupation  tax,  and  for  the  purpose  of  driving 
him  out  of  business,  and  for  the  purpose  of  affording  a 
rival  in  the  same  business  protection  against  competition. 
He  further  alleges  that  on  the  12th  of  June,  1906,  the 
city,  through  its  duly  elected  officers,  filed  a  complaint 
against  him  charging  him  with  eight  violations  of  the 
ordinance  last  referred  to;  that  he  was  prosecuted,  fined 
and  imprisoiied,  and  again  on  the  21st  of  June,  1906,  he 
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was  arrested,  charged  with  eight  further  violations,  and 
upon  trial  was  fined  and  imprisoned  the  second  time;  that 
he  was  compelled  to  furnish  bond  and  appeal  to  the  dis- 
trict court;  and  that  he  has  perfected  such  appeals,  and 
re([uest(^  the  city  officers  to  refrain  from  filing  further 
C(miplaint  against  him  until  the  question  at  issue  can  be 
determined  by  the  district  court.  But  the  city  through 
its  mayor  refuses  to  desist  from  prosecuting  him,  and 
threatens  to  keep  on  bringing  new  actions  under  said 
license  ordinance  until  he  shall  close  his  business.  The 
prayer  was  for  an  injunction  against  the  city  and  its 
officers,  restraining  them  from  arresting,  prosecuting  or 
molesting  the  plaintiff  in  connection  with  the  license 
ordinance  above  mentioned,  and  especially  from  bringing 
any  further  prosecution  against  him  for  a  violation  thereof 
until  the  further  order  of  the  court.  A  temporary  in- 
junction was  issued  upon  filing  this  petition,  which  upon 
the  final  hearing  was  made  perpetual,  and  from  this  judg- 
ment the  defendant  has  appealed. 

Section  8719,  Ann.  St.  1903,  authorizes  cities  and  vil- 
lages to  raise  revenue  by  levying  and  collecting  a  license 
tax  on  any  occupation  or  business  within  the  limits  of 
the  city  or  village,  and  to  regulate  the  same  by  ordinance. 
Section  8723,  authorizes  cities  and  villages  to  make  all 
such  ordinances,  by-laws,  rules,  regulations,  and  resolu- 
tions, not  inconsistent  with  the  laws  of  the  stat«  as  may 
be  expedient,  in  addition  to  the  special  powers  in  this 
chapter  granted,  maintaining  the  peace,  good  government 
and  welfare  of  the  corporation,  and  its  trade,  commerce 
and  manufactories,  and  to  enforce  all  ordinances  by  in- 
flicting fines  or  penalties  for  the  breach  thereof,  not  ex- 
ceeding $100,  for  any  offense  recoverable  with  costs,  and, 
in  default  of  payment,  to  provide  for  confinement  in  prison, 
or  jail,  or  by  hard  labor  upon  the  streets,  or  elsewhei-e, 
for  the  benefit  of  the  city  or  village.  In  Morgan  v.  State, 
64  Neb.  369,  it  was  held  that  the  section  last  quoted  gives 
village  authorities  ample  power  by  ordinance  to  license  and 
regulate  billiard  and  pool  rooms.    The  ordinance  to  license 
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billiard  and  pool  halls  now  under  consideration  did  not 
attempt  to  impose  upon  the  plaintiff  or  upon  any  one 
engaged  in  the  business  any  tax  in  addition  to  the  occupa- 
tion tax  provided  by  the  ordinance  of  1904.  The  payment 
by  the  defendant  of  the  occupation  tax  required  by  the 
ordinance  of  1904  did  not  insure  him  against  such  rules 
and  regulations  for  the  conduct  of  his  business  as  the  city 
might  thereafter  think  it  expedient  to  impose.  The  right 
to  enjoy  a  privilege  under  a  municipal  license  is  not  prop- 
erty of  such  a  character  that  a  court  of  equity  will  protect 
it,  after  the  implied  revocation  of  the  license,  against  the 
result,  of  a  criminal  or  other  prosecution.  Littleton  v. 
Burgess^  14  Wyo.  173,  2  L.  B.  A.  (n.  s.)  631,  and  cases 
cited.  The  fact,  if  such  be  the  case,  as  alleged  by  the 
plaintiff  in  his  petition,  that  the  city  council  was  induced 
to  pass  the  ordinance  of  May  26,  1906,  to  injure  the  plain- 
tiff in  his  business,  and  to  aid  a  rival  in  such  business,  is 
a  matter  with  which  we  have  no  concern,  and  which  we 
cannot  investigate.  The  motives  inducing  action  by  a 
legislative  body  is  not  a  proper  subject  of  inquiry  by  the 
courts.  Cooley,  Constitutional  Limitations  (5th  ed.), 
•186.  The  city  had  ample  authority  to  pass  the  ordinance 
in  question,  and  a  court  of  equity  will  not  enjoin  prosecu- 
tions brought  to  enforce  it. 

We  recommend  the  reversal  of  the  judgment  appealed 
from. 

Epperson  and  Goon,  CC,  concur. 

* 
By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Bevebsed. 
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John  O.  Yelser,  api»eliant,  v.  Frank  A.  Broadwell  et 

AL.,  appellees. 

Filed  Febri:aby  20,  1908.    No.  15,300. 

Jury,  Trial  by.     In  a  law  action  a  party  is  entitled  to  a  jury  trial  as 
a  matter  of  right. 

Appeal  from  the  district  court  for  Douglas  county:  Lee 
S.  Estelle,  Judge.    Reversed  iciih  directions. 

John  O.  Yeiscr,  pro  se. 

Byron  G.  Burhank,  8.  R.  Rush  and  E,  H,  Scott,  contra. 

DUFFIE,  C. 

Broadwell,  one  of  tlie  defendants,  is  clerk  of  the  district 
rourt  for  Douglas  county,  and  came  into  possc^ssion  of 
the  fund  in  controversy  in  this  action  through  a  garnish- 
ment proceeding  instituted  by  the  inter\'ener,  fathers, 
fathers  had  issued  an  (execution  upon  a  judgment  which 
he  claimed  to  hold  against  Phoebe  Linton,  and  which  he 
alleged  was  unsatisfied.  He  caused  W.  K.  Potter,  as 
receiver  of  the  Omaha  Loan  and  Trust  Company,  to  be 
garnished,  and  Potter  paid  into  court  a  sum  in  exo<*ss 
of  |1,800,  which  he  held  as  the  property  of  Mrs.  Linton, 
and  whi(*h  it  is  conceded  was  derived  from  the  rents  of  n*al 
property  which  had  once  stocnl  in  the  name  of  Mrs.  Linton. 
Upon  the  final  hearing  of  the  garnishment  prociHMliug,  the 
court  found  that  the  judgment  upon  which  such  proi*ee<l- 
iug  was  based  had  b(M*n  satisfied,  and  an  order  was  enten^l 
<lirecting  the  discharge  of  the  garnishee,  and  that  such 
judgment  be  canceled  of  record.  No  order  was  made 
disposing  of  the  money  paid  into  the  court  by  Potter,  and 
Hroadwell  continued  in  ])ossession  of  the  fund.  After- 
wards fathers  filed  a  motion  re(|uesting  the  court  to  dirett 
the  application  of  that  money  toward  the  satisfaction  of 
a  later  judgment  that  he  had  obtained  against  Mrs.  Linton. 


Vol.  80]  JANUARY  TERM,  1908.  719 


Yelser  v.  Broadwell. 


Yeiser  asserted  a  claim  to  the  money  under  an  assignment 
of  the  fund  from  Mrs.  Linton  and  her  husband,  and  movcnl 
the  court  for  an  order  directing  its  payment  to  him.    The 
court  heard  the  parties  and  ordered  the  fund  applied  to- 
ward the  satisfaction  of  Gathers'  judgment  against  Mrs. 
Linton,  from  which  order  Yeiser  appealed  to  this  court, 
where  the  same  was  reversed,  the  opinion  stating  that  the 
court  should  order  the  money  repaid  to  Potter,  the  gar- 
nishee, unless  in  a  proper  proceeding  to  which  all  parties 
in  interest  should  be  made  parties  it  was  made  to  appear 
that  one  of  the  present  claimants  was  entitled  to  the  fund. 
See  Yeiser  v,  Cathcrs,  73  Neb.  317.    After  this  opinion  was  . 
handed  down  Yeiser  commenced  the  present  action,  mak- 
ing Potter,  receiver,  and  Broadwell,  both  in  his  individual 
capacity  and  as  clerk  of  the  district  court,  parties  defend- 
ant.    In  his  petition  it  is  alleged  that  Mrs.  Linton  was 
the  owner  of  certain  real  estate  in  Douglas  county,  for 
which  the  Omaha  Loan  and  Trust  Company' was  agent 
in  the  collection  of  rents;  that  in  March,  1897,  she  con- 
veyed the  same  to  Kate  Remnant,  and  Kate  Remnant 
immediately  conveyed  the  same  to  Adolphus  F.  Linton; 
that  at  the  same  time  Adolphus  F.  Linton  executed  and 
delivered  an  instrument  declaring  that  he  held  said  prop- 
erty in  trust  under  an  antenuptial  agreement  for  his  wife, 
Mrs.  Phoebe  Linton,  and  her  children;  that  afterwards  the 
court  appointed  W.  K.  Potter  receiver  of  the  Omaha  Loan 
and  Trust  Company,  and  that  the  receiver  thereafter  col- 
lected the  f  1,860  as  rents  from  the  said  real  estate  after 
the  same  was  conveyed  as  above  stated ;  that  in  May,  1902, 
he  was  employed  as  attorney  to  attend  to  numerous  cases 
pending  against  the  Lintons  and  their  real  estate  in  Ne- 
braska under  an  agreement  that  the  rents  derived  from 
their  real  estate  should  be  devoted  to  the  pajment  of  liis 
fee,  and  giving  him  authority  to  collect  and  apply  said 
rents.    The  petition  further  set  up  certain  writings  and  or- 
ders by  way  of  assignment  of  the  fund  here  in  controversy 
from  the  Lintons  to  Yeiser,  and  alleges  that  the  defendants 
refuse  to  recognize  his  right  to  the  fund  and  refuse  pay- 
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ment  to  hipa.    Judgment  is  asked  against  the  defendants 
for  the  amount  of  the  ifund,  with  interest. 

By  leave  of  court  Cathers,  who  had  on  the  23d  of  March, 
1905,  garnished  I3roadwell  and  Potter  on  the  later  judg- 
ment against  Mrs.  Linton,  intervened  in  this  action  and 
filed  an  answer  to  the  plaintiff's  petition.  His  answer 
admits  the  conveyance  of  certain  real  estate  from  Mrs. 
Linton  to  Kate  Kemnant,  and  from  Kate  Remnant  to 
Adolphus  F.  Linton,  and  alleges  that  said  conveyance  was 
made  with  the  purpose  and  intent  of  defrauding  Cathers, 
who  was  then  a  creditor  of  Mrs.  Linton,  as  well  as  other 
of  her  creditors.  It  is  further  alleged  that  the  purported 
assignment  of  tlie  fund  in  controversy  and  of  other  rents 
arising  from  the  real  estate  of  the  Lintons  was  made  for 
the  purpose  of  defrauding  Mrs.  Linton's  creditors,  and 
that  the  same  is  fraudulent  and  void  as  against  the  inter- 
vener's claim.  Other  matters  alleged  in  the  answer  it 
will  be  unnecessary  to  notice  further  than  to  state  that 
it  does  not  present  or  raise  any  equitable  issue  relating 
to  this  fund.  Broadwell  and  Potter  both  answered,  dis- 
claiming any  right  to  the  fund,  and  Mr.  and  Mrs.  Linton 
answered,  affirming  their  purported  assignment  of  the 
fund  to  the  plaintiff,  Yeiser.  The  trial  resulted  in  a  judg- 
ment for  the  intervener,  Cathers,  and  an  order  was  issued 
directing  the  clerk  to  pay  the  fund  to  him  to  be  applied 
upon  his  judgment  against  Mrs.  Linton.  Prior  to  entering 
upon  the  trial  Yeiser  demanded  a  jury,  which  the  court 
refused,  and  proceeded  to  try  the  case  without  a  jury.  One 
of  the  errors  relied  on  for  a  reversal  is  the  refusal  of  the 
court  to  submit  the  issues  to  a  jury,  and  this  assignment 
of  error  must,  we  think,  be  sustained.  In  a  law  action  a 
party  is  entitled  to  a  jury  trial  as  a  matter  of  right.  Const., 
art  I,  sec.  6.  Lett  v,  Eammondy  59  Neb.  339,  and  cases 
cited.  Upon  what  theory  the  court  refused  a  jury  trial 
is  not  disclosed  by  the  record  or  made  plain  in  briefs  of 
counsel.  Each  of  the  parties  were  seeking  to  reach  this 
fund,  one  claiming  by  a  written  assignment  made  prior  to 
the  garnishment  of  the  intervener,  the  other  by  legal  pro-  • 
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ceedings  which  entitled  him  to  the  money,  if  in  fact  it  was 
the  money  of  Mrs.  Linton  and  had  not  previously  been 
assigned  to  the  plaintiff.  Neither  of  the  parties  claijucvl 
the  fund  by  reason  of  any  fact  which  could  not  be  asserted 
and  protected  in  a  court  of  law,  and  no  circumstance  is 
disclosed  which  required  the  equitable  interposition  of  the 
court.  It  is  true  that  this  fund  was  derived  from  rents 
arising  from  land  after  Mrs.  Linton  had  parted  with  her 
paper  title,  and  that  Cathers  w^as  burdened  with  the  neces- 
sity of  showing  that  her  conveyance  was  fraadulent  as  to 
him,  but  this  might  be  shown  in  an  action  at  law,  as  well 
as  in  an  equitable  proceeding.  He  was  not  asking  to 
reach  the  land  itself  and  to  set  aside  the  conveyance  mad(* 
by  Mrs.  Linton,  which  a  court  of  equity  alone  could  do. 
He  was  only  required  to  show  the  fraudulent  nature  of 
the  conveyances,  if  it  was  fraudulent,  in  order  to  enable 
the  court  to  say  that,  w^hile  the  title  rested  in  her  husband, 
the  rents  and  profits  derived  from  the  land  were  her  prop- 
erty and  subject  to  the  payment  of  her  debts.  The  alleged 
fraudulent  character  of  the  assignment  of.  the  fund  to 
Yeiser  might  be  established  in  a  court  of  law,  as  well  as 
in  an  equity  proceeding,  and  these  w^ere  all  facts  upon 
which  the  plaintiff  was  entitlcMj  to  the  opinion  of  a  jury. 

As  the  case  will  have  to  be  remanded  for  another  trial, 
it  would  be  improper  for  us  to  examine  or  express  any 
opinion  on  the  evidence  contained  in  the  record.  For  the 
error  of  the  court  in  denying  a  jury  trial,  we  recommend 
a  reversal  of  the  judgment,  and  that  the  cause  be  remanded 
to  the  district  court,  with  directions  to  proceed  in  accord- 
ance with  this  opinion. 

Eppekson  and  Good,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded  to  the  district  court,  with  directions 
to  proceed  in  accordance  with  this  opinion. 

Reversed. 

19 
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Geokoe  Wood,  Administrator,  appellant,  v.  School 

District,  appellee. 

Filed  FEBRrARY  20, 1908,     No.  15,067. 

Intoxicating  Liquors:  Death  of  Licensee:  Recovebt  of  Licetcse 
Money.  In  the  absence  of  a  statute  permitting  it,  the  legal  repre- 
sentatives of  a  deceased  licensee  cannot  recover  any  part  of  the 
amount  paid  for  the  liquor  license  because  of  the  latter's  death 
before  the  expiration  of  the  term  of  the  license. 

Appeal  from  the  district  court  for  Cass  county:  Paul 
Jessen,  Judge.    Affirmed, 

C.  A.  Raids y  for  appellant. 

D,  0.  Dtcycr,  contra. 

Epperson,  C. 

The  petition  filled  in  the  district  court  alleged  in  sub- 
stance that  on  the  1st  day  of  May,  1905,  one  Simon  Metz 
was  duly  licensed  by  the  board  of  trustees  of  the  village 
of  Louisville  in  Cass  county,  Nebraska,  to  vend  malt, 
spirituous,  vinous  and  intoxicating  liquors  in  said  village, 
for  which  he  paid  f500  license  money,  which  was  tume<l 
over  to  the  defendant  school  district.  That  on  June  20, 
1905,  the  said  Metz  died,  and  later  the  plaintiff  was  ap- 
pointed as  administrator.  Plaintiff  prayed  for  judgment 
against  the  defendant  for  the  unearned  portion  of  the 
license  money,  to  wit,  $130.56.  To  this  petition  the  de- 
fendant filed  a  general  demurrer,  which  was  by  the  court 
sustained.  The  plaintiff  elected  to  stand  on  his  petition, 
whereupon  judgment  of  dismissal  was  entered,  and  plain- 
tiff appeals. 

Plaintiff  contends  that  upon  the  death  of  the  licensee 
the  license  was  canceled  by  operation  of  law,  and  the 
administrator  is  entitled  to  recover  pro  tanto  of  the  sum 
l)aid  for  the  unexpired  term  of  the  license.  Where  a  liquor 
license  has  been  issued  by  a  licensing  board,  and  on  appeal 
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canceled  by  the  court,  the  law  will  permit  a  recovery 
pro  tanto  of  the  sum  paid.  State  v.  Cornwell,  12  Neb.  470 ; 
Lydick  v.  Korner,  15  Neb.  500;  State  v.  Weber,  20  Neb. 
467;  Chamberlain  vrCity  of  Tecumsch,  43  Neb.  221;  School 
District  v.  Thompson^  51  Neb.  857.  The  reason  fop  the 
above  rule  seems  to  be  that  the  licensing  board  either  had 
no  authority  to  grant  the  license  or  erroneously  granted 
the  same,  on  account  of  which  the  license  was  revoked.  In 
the  case  at  bar  the  license  was  rightfully  issued.  It  was 
not  terminated  by  any  act  of  the  licensing  board,  and  the 
rule  of  the  cases  cited  is  not  applicable.  Neither  the  legal 
representatives  of  a  deceased  licensee  nor  any  other  person, 
can  receive  the  benefits  of  a  license.  It  is  a  pers(mal  privi- 
lege granted  to  the  licensee.  It  cannot  be  assigned,  de- 
vised, or  transmitted  to  heirs.  Plaintiff  argues  that  these 
are  reasons  for  permitting  a  recovery  herein.  Upon  the? 
oral  argument  I  was  favorably  impressed  with  this  propo- 
sition, for  the  reason  that  it  seemed  fair  and  just  that 
the  estate  of  a  deceased  person  should  recover  unearned 
license  money  so  long  as  it  was  impossible  to  continue 
the  business  under  the  license.  But  upon  further  consid- 
eration I  am  convinced  that  the  law  will  not  permit  a 
recovery.  The  deceased  paid  the  license  fee  voluntarily, 
and  received  all  that  the  licensing  board  could  give  to  him. 
The  license  was  not  rendered  inoperative  through  any 
fault  of  the  authorities.  In  the  absence  of  a  statute  per- 
mitting it,  the  legal  representatives  of  a  deceased  licensee* 
cannot  recover  any  part  of  the  amount  paid  for  the  liquor 
license  because  of  the  latter's  death  before  the  expiration 
of  the  term  of  the  license. 

We  recommend  that  the  judgment  be  affirmed. 

DuFFiB  and  Goon,  CO.,  concur. 

By  the  Court:  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


724  NEBRASKA  REPORTS.  [Vol.  Sit 

State  ▼.  Uanaon.  .,  «i  • 

ft     .^ 

//:^'H 

State,  ex  rbl.  John  W.  Harris  et  al.,  appeuants,  v. 
James  F.  Hanson  bt  al.,  appellees.* 

Filed  Febbuabt  20,  1908.    No.  15,511. 

1.  Eminent  Domain:  Drainage.    An  act  of  the  legislature,  appearing 

as  chapter  153,  laws  1907,  provides  that,  "whenever  it  will  be 
conducive  to  the  public  health,  convenience  or  welfare  either  to 
drain  any  wet  land,  or  to  drain  any  land  subject  to  overflow  by 
water,  or  any  land  which  will  be  improved  by  drainage,  or  to 
build  or  construct  any  dyke  or  levee  to  prevent  overflow  by  water. 
•  ♦  ♦  a  drainage  district  may  be  formed  •  •  •  for  the 
purpose  of  inaugurating,  constructing,  controlling  and  maintain- 
ing said  work  or  works  of  public  improvement/'  and  providing 
that  such  drainage  district  may  be  formed  by  a  majority  vote  of 
the  property  owners  interested,  the  boundaries  of  the  district 
being  determined  by  the  county  commissioners,  who  are  required 
to  fix  the  same  ''with  a  view  to  promoting  the  interest  of  said 
drainage  district,  if  formed,  and  with  a  view  to  doing  justice  and 
equity  to  all  persons,"  and  further  providing  for  the  taxation  of 
property  benefited  for  the  purpose  of  raising  revenue  to  pay  for 
such  improvements,  and  that  the  district,  when  formed,  may  con- 
demn private  property  for  its  use  in  constructing  drains,  dykes, 
or  levees.  Said  act  will  not  permit  the  organization  of  a  corpora- 
tion in  furtherance  of  private  interests,  and  will  not  permit  the 
taking  of  property  for  private  purposes. 

2.  :  .    The  phrase,  "with  a  view  to  promoting  the  interest 

of  said  drainage  district,*'  used  in  said  act  relative  to  the  duties 
of  the  county  commissioners  in  establishing  the  said  district, 
means  the  public  interest,  and  not  the  private  advantage  to  be 
gained  by  any  property  owner. 

3.  Elections:    Drainage    Districts.      Section  22  of  the  bill   of  rights 

(Const.,  art.  I),  providing  that  "all  elections  shall  be  free,  and 
there  shall  be  no  hindrance  or  impediment  of  the  jight  of  a 
qualified  voter  to  exercise  the  elective  franchise,"  does  not  apply 
to  an  election  upon  the  formation  of  a  drainage  district,  nor  one 
for  the  election  of  officers  therefor. 

4.  Drains:  Lfxjislative  Acts.     The  constitution  does  not  prohibit  con- 

temporary legislative  acts  providing  different  modes  for  the 
formation  of  drainage  districts. 

5.  :    Establishment.     The  establishment  of  the  boundaries  of  a 

proposed  drainage  district  is  prima  facie  evidence  that  the  county 
commissioners  proceeded  regularly  In  the  establishment  thereof 
and  that  all  oonditionR  precedent  have  been  complied  with. 

♦  Rehearing  allowed.     See  opinion,  p.  738.  post. 
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Appeal  from  the  district  court  for  Dodge  county :  Ja:^ie? 
G.  Rkeder,  Judge.    Affirmed, 

F.  W.  Button  and  /.  L.  Albert,  for  appellants. 

CourtrUjht  &  Siduer,  contra, 

•     T.  F.  A.  Williams,  amicus  curiw. 

Epperson,  C. 

This  action  is  one  in  the  nature  of  quo  toarranto  to 
determine  whether  or  not  the  Farmland,  Fremont  &  Rail- 
way Drainage  District,  of  which  the  defendants  are,  or 
purport  to  be,  the  officers,  is  a  legally  existing  corporation. 
The  district  was  organized  under  the  provisions  of  an  aci 
of  our  last  legislature,  published  as  chapt<*r  153,  laws  1907. 
The  constitutionality  of  this  act  is  questioned.  It  is  in 
part  as  follows: 

"Section  1.  Whenever  it  will  be  conducive  to  the  public 
health,  convenience  or  welfare  either  to  drain  any  wet 
land,  or  to  drain  any  land  subject  to  overflow  by  water, 
or  any  land  which  will  be  improved  by  drainage,  or  to 
build  or  construct  any  dike  or  levee  to  prevent  overflow  by 
water,  or  to  construct,  straighten,  widen,  deepen  or  alter 
any  ditch,  drain,  stream,  or  watercourse,  or  to  riprap  or 
otherwise  protect  tlie  bank  of  any  stream  or  ditcli,  or  to 
construct,  enlarge,  extend,  improve  or  maintain  any  system 
of  drainage,  or  to  construct,  enlarge,  extend,  improve  or 
maintain  any  system  of  control  of  surface-water  or  running 
water,  or  to  do  any  two  or  more  of  said  things  jointly,  then 
a  drainage  district  may  be  formed  and  may  proceed  as  here- 
inafter provided,  for  the  purpose  of  inaugurating,  con- 
structing, controlling  and  maintaining  said  work  or  works 
of  public  improvement. 

"Section  2.  When  the  district  proposed  contains  real 
estate  owned  by  less  than  twenty  persons  or  corporations, 
one-fourth  of  said  number  shall  be  sufficient  to  petition 
for  the  formation  of  such  district.    When  there  are  more 
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than  twenty  such  owners,  ten  or  more  owners  of  real 
estate  therein  may  sign  a  petition  for  the  formation  of 
such  district,  and  file  said  petition  with  the  county  clerk 
of  the  county  having  the  largest  body  of  land  within  said 
I)roposed  district.  Said  petition  shall  suggest  the  bound- 
ari(*s  of  said  district,  the  number  of  directors  that  said 
district  shall  have,  if  formed,  and  the  amount  of  bond 
each  shall  give." 

"Section  4.  Thereupon  the  board  of  supervisors  or  com- 
missioners of  such  county  shall  take  to  their  assistance  the 
county  survej'or  of  said  county  and  shall  determine 
whether  or  not  the  boundaries  of  said  proposed  district 
are  reasonable  and  proper,  and  if  said  board  find  that 
the  boundary  line  of  said  district  should  be  changed,  they 
shall  change  the  same  and  fix  the  boundary  line  when* 
the  same,  in  the  judgment  of  said  board,  should  be  fixed 
with  a  view  to  promoting  the  interest  of  said  drainage 
district,  if  formed,  and  with  a  view  to  doing  justice  and 
equity  to  all  persons.  Any  one  asking  shall  be  given  a 
hearing  as  to  the  boundary.  Said  board  shall  also  de- 
termine the  number  of  directors  that  said  district  shall 
have,  if  formed,  and  the  amount  of  the  bond  to  be  given 
by  each,  and  shall  make  a  record  of  their  action. 

"Section  5.  Thereupon  the  county  clerk  of  said  county 
shall  publish  a  notice  once  each  week  for  three  weeks  in 
a  newspaper  published  at  the  county  seat  of  each  of  the 
counties  having  land  within  the  proposed  district,  which 
notice  shall  state  the  filing  of  said  petition;  that  it  is 
filed  under  the  provisions  of  this  law,  giving  the  title 
hereof  in  full;  the  boundaries  of  said  proposed  district 
as  fixed  bv  said  countv  board;  that  an  election  wull  be 
held  at  tlie  oflBce  of  the  county  clerk  between  the  hours  of 
8  o'clock  A.  M.  and  6  o'clock  P.  M.  on  a  day  named  therein; 
that  at  said  election  the  question  of  the  formation  of  said 
district  shall  be  determined,  and  a  board  of  directors 
elected,  giving  the  number  of  such  board,  said  board  to 
take  office  contingently  on  the  formation  of  said  district." 

S(H:tion  7  is  in  part  as  follows:  "At  all  elections  the 
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county  clerk  and  such  assistants  as  he  shall  choose  shall 
constitute  the  election  board  and  the  canvassing  board. 
Any  person  may  cast  one  vote  on  each  proposition  to  be 
voted  on  for  each  acre  of  land  or  fraction  thereof  and 
for  each  platted  lot  which  he  may  own  or  have  an  easement 
in,  as  shown  by  the  official  records  of  the  county  where 
said  land  or  lots  may  be.  Any  corporation,  public,  private 
or  municipal,  owning  or  having  an  easement  in  any  land 
or  lot  may  vote  at  said  election,  the  same  as  an  individual 
may.  The  executor,  administrator,  guardian  or  trustee 
of  any  person  or  estate  interested  shall  have  the  same 
right  to  vote."  It  is  unnecessary  to  further  quote  from 
the  act  at  this  time.  Other  provisions  will  hereafter  be 
set  forth  as  necessity  requires. 

It  is  contended  by  plaintiffs  that  by  this  act  the  legis- 
lature delegatc^d  to  private  individuals  the  power  to  de- 
termine the  necessity  of  the  improvement,  and  therefore 
it  is  special  legislation  prohibited  by  the  constitution. 
And,  again,  it  is  argued  that,  inasmuch  as  a  few  indi- 
viduals owning  the  greater  acreage  of  a  district  could 
control  the  same  against  the  wishes  of  the  majority,  the 
enforcement  of  the  act  would  operate  in  the  taking  of 
property  without  due  process  of  law,  and  would  amount 
to  taxation  without  representation,  and  is  against  public 
policy.  It  is  argued  that  the  act  must  fail  because  the 
right  to  vote  for  the  establishment  of  the  district  and  for 
officers  is  limited  to  property  owners.  Complaint  is  made 
that  it  provides  for  or  permits  the  taking  of  property  for 
private  purposes;  in  other  words,  that  there  is  no  legal 
provision  made  for  determining  whether  or  not  a  proposed 
district  would  be  conducive  to  the  public  health,  conven- 
ience or  welfare. 

The  most  important  question  for  determination  is 
whether  the  act  standing  alone  would  permit  the  forma- 
tion of  districts  solely  for  the  advancement  of  private 
interests,  or  is  it  operative  only  in  districts,  the  formation 
of  which  are  by  some  legal  means  ascertained  to  be  con- 
ducive to  the  public  health,  convenience  or  welfare.     If 
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the  former,  then  without  doubt  the  law  is  defective;  if 
the  latter,  it  is  not  subject  to  this  objection.  The  act  in 
controversy  provides  for  the  reclamation  and  protection 
of  lands  by  the  organization  of  districts  upon  which  cor- 
porate functions  are  imposed,  and,  if  the  act  is  valid,  such 
districts  become  corporations.  To  meet  the  expenses  of 
such  improvements,  funds  are  raised  by  the  levy  of  taxes 
upon  property  benefited,  and,  moreover,  the  district  may 
condemn  private  property  for  its  use  in  constructing 
drains,  dykes  or  levees.  That  an  individual  may  become 
the  beneficiary  of  tlie  proposed  improvement  does  not  alone 
make  the  establishment  of  a  drainage  district  a  private 
instead  of  a  public  entc^rprise.  And  the  fact  that  many 
individuals  are  interc^sted  from  a  pecuniary  standpoint, 
that  their  property  is  increased  in  value,  thereby  adding 
to  the  wealth  of  the  state  and  correspondingly  contribut- 
ing to  the  general  revenues,  go  to  establish  such  an  enter- 
prise as  one  of  public  welfare.  That  the  power  of  the  state 
exists  to  promote  the  public  health,  benefit  and  welfare  by 
the  construe  tion  of  drains,  dykes,  levees  and  the  making 
of  other  similar  improvements  can  no  longer  be  questioned. 
Public  health,  convenience  and  welfare,  the  promotion  of 
which  is  ever  essential,  mean  the  effect  upon  the  people 
of  the  particular  vicinity  concerned.  In  contrast  to  the 
benefits  of  the  few,  it  means  those  things  which  benefit 
the  many.  It  is  within  the  power  of  the  legislature  to 
further  the  public  health,  convenience  or  welfare  by  the 
enactment  of  drainage  laws  or  providing  for  the  protec- 
tion of  property  by  dykes  and  levees.  In  Neal  v.  Vansickle, 
72  Neb.  105,  this  court  had  before  it  for  judgment  chapter 
116,  laws  1903,  w^hich  provided  for  the  formation  of  drain- 
age  districts  for  the  reclamation  and  protection  of  swamp, 
overflowed  or  submerged  lands,  etc.  The  body  of  the  act 
provided  that  the  district  must  contain  at  least  640  acres. 
The  constitutionality  of  the  act  was  questioned.  So  far 
as  the  question  relating  to  the  right  of  public  corporations 
organized  for  the  reclamation  of  lands  by  taxation  tor 
improvements  and  the  exercise  of  eminent  domain,  that 
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case  is  similar  to  this,  and  reference  is  made  to  the  opin- 
ion, which  we  need  not  quote.  It  was  there  held:  "The 
drainage  and  reclamation  of  large  tracts  of  swamp  and 
overflowed  or  submerg(Hl  lauds  is  a  matter  of  general 
public  utility  and  concern,  for  which  the  legislature  may 
provi.de  by  the  creation  of  local  administrative  organiza- 
tions or  political  corporations.''  It  will  be  observed  that 
in  the  act  of  1903  no  i)rovision  was  expressed  that  it  should 
apply  only  to  districts  wherein  the  public  health,  conveni- 
ence or  welfare  wcmld  require  it.  Yet  it  was  self-evident 
that  the  reclamation  of  large  tracts  of  land  would  subserve* 
the  public  welfare.  That  such  is  true  has  become  a  maxim 
— ^a  public  policy,  which  is  recognized  by  all  the  courts. 
It  would  sec^m,  therefore,  that  any  act  of  the  legislature 
which  provides  for  the  reclamation  or  protection  of  large* 
tracts  of  swamp,  overflowed  or  submerged  lands  could  not 
be  open  to  the  objection  that  its  enforcement  would  result 
in  the  taking  of  property  for  private  purposes.  The  act 
of  1907  applies  to  any  land,  whether  it  be  a  large  tract 
or  small,  the  protection  of  which  would  be  a  public  utility. 

But  the  fact  that  the  tract  is  of  small  area  does  not  neces- 

• 

sarily  make  its  reclanmtion  any  the  less  a  public  benefit. 
The  act  contiiins  suffici(*nt  safeguards  to  prevent  its  being 
subservient  to  private  interests.  We  cannot  see  the  dan- 
gers which  plaintiffs  contend  are  liable  to  result  from 
its  enforcement.  A  few  individuals  cannot  for  their  pri- 
vate purposes  create  a  drainage  district  and  impose  the 
burdens  thereof  upon  their  neighbors.  N(»ither  can  a  few 
or  many  acting  in  their  individual  interests  i)rescribe  the 
boundaries  of  the  proposed  district.  By  their  petition  they 
only  suggest  the  boundaries;  whereupon  the  county  com- 
missioners, with  the  assistance  of  the  county  surveyor, 
shall  determine  the  same.  A\Tien  we  consider  that  the  act 
expressly  provides  that  such  drainage  district  can  be  cre- 
ated only  "whenever  it  will  be  conducive  to  the  public 
health,  convenience  or  welfare  (sec.  1),"  and,  further,  as 
provided  in  section  4  of  the  act,  that  in  fixing  the  bound- 
aries the  board  shall  determine  the  same  "with  a  view  to 
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promoting  the  interest  of  said  drainage  district,  if  formed, 
and  with  a  view  to  doing  justice  and  equity  to  all  persons/' 
we  can  rea^sonably  conclude  that  the  formation  of  the  « 

district  will  in  the  opinion  of  the  county  commissioners  '. 

be  conducive  to  the  public  health,  convenience  or  welfare.  i 

If  the  boundaries  suggested  in  the  petition  of  the  pro-  j 

moters  are  not  such  as  the  law  contemplates,  the  county  ; 

board  should  change  the  same  to  include  such  additional 
or  different  territory,  the  protection  of  which  would  in 
their  opinion  serve  public  interest  in  contradistinction  to 
private  gain.  And,  if  the  county  board  find  it  impossible 
to  establish  the  boundaries  of  a  district,  the  interest  of 
which  would  be  promoted,  it  need  proceed  no  further,  and 
all  proceedings  would  terminate.  The  phrase  "the  inter- 
est of  said  drainage  district,"  used  in  section  4  of  the  act, 
means  the  public  interest  of  the  district,  and  not  the  pri- 
vate advantage  to  be  gained  by  any  property  owner.  As 
an  additional  safeguard  the  property  owners  are  given 
a  voice  in  the  incorporation  and  establishment  of  the  dis- 
trict. After  the  county  board  has  fixed  the  boundaries  an 
election  is  called  in  which  the  property  owners  vote  for  or 
agafnst  the  incorporation  thereof.  Section  8  of  the  act 
provides:  "If  a  majority  of  the  votes  cast  at  said  elec- 
tion shall  be  in  favor  of  the  formation  of  said  district  it 
shall  be  conclusive  that  the  formation  of  said  district,  and 
the  work  that  may  be  done  under  the  supervision  of  the 
board  of  directors,  will  be  for  the  public  health,  conven- 
ience and  welfare."  The  submission  of  the  question  to  the 
property  owners  of  a  district  established  by  a  duly  au- 
thorized tribunal  is  not  a  violation  of  any  constitutional 
provision.  That  the  legislature  may  delegate  to  adminis- 
trative officers  the  power  to  determine  whether  a  particu- 
lar proposed  improvement  will  be  conducive  to  the  public 
health,  convenience  or  welfare  is  an  established  rule.  The 
same  function  may  be  delegated  to  the  electors  of  a 
municipality.  We  know  of  no  reason  why  the  property 
owners  of  a  district  established  by  the  county  board  should 
not  be  competent  to  determine  for  themselves  whether  or 
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not  they  shall  incorporate,  and  thereby  at  their  own  ex- 
pense establish  a  system  of  drainage  and  dyking  for  the 
reclamation  of  land,  the  doing  of  which  will  be  conducive 
to  the  public  welfare. 

It  is  argued  under  the  provisions  of  the  act  that  the 
vote  provided  for  therein  must  be  taken  as  conclusive  of 
the  question  of  public  utility,  when  in  fact  the  voters  are 
not  required  to  express  themselves  upon  that  question,  but 
instead  may  vote  as  their  individual  interests  dictate.    If 
we  were  to  consider  the  election  alone  decisive  of  the  ques- 
tion of  public  utility,  we  could  not  say  that  the  act  was  for 
this  reason  invalid.    In  Board  of  Directors  v.  Collins j  46 
Neb.  411,  this  court,  quoting  from  the  opinion  in  In  re 
Bonds  of  Madera  Irrigation  District^  92  Cal.  296,  say  in 
reference  to  the  organization  of  an  irrigation  district: 
"We  know  of  no  more  appropriate  mode  of  such  indica- 
tion than  the  affirmative  vote  of  those  who  are  to  be 
affected  by  the  acceptance  of  the  terms  of  the  act.    ♦    ♦    • 
Inasmuch  as  there  is  no  restriction  upon  the  power  of  the 
legislature  to  authorize  the  formation  of  such  corpora- 
tions for  any  public  purpose  whatever,  and  as  when  or- 
ganized they  are  but  mere  agencies  of  the  state  in  local 
government,  without  any  powers  except  such  as  the  legis- 
lature may  confer  upon  them,  and  are  at  all  times  subject 
to  a  revocation  of  such  power,  it  was  evidently  the  purpose 
of  the  framers  of  the  constitution  to  leave  in  the  hands  of 
the  legislature  full  discretion  in  reference  to  their  organ- 
ization.   *    *     *    In  determining  whether  any  particular 
measure  is  for  the  public  advantage  it  is  not  necessary  to 
show^  that  the  entire  body  of  the  state  is  directly  affected 
thereby,  but  it  is  sufficient  that  that  portion  of  the  state 
within  the  district  provided  for  by  the  act  shall  be  bene- 
fited thereby.    The  state  is  made  up  of  its  parts,  and  those 
parts  have  such  a  reciprocal  influence  upon  each  other 
that  any  advantage  which  accrues  to  one  of  them  is  felt 
more  or  less  by  all  of  the  others."    Granting  that  each  per- 
son entitled  to  a  vote  would  express  himself  as  his  private 
interests  dictate,  and  the  result  of  the  election  shows  a 
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majority  of  the  votes  east  favorable  to  the  formation  of  the 
district,  we  then  have  the  established  fact  that  the  owners 
of  the  greater  number  of  tracts  or  acres  of  land  involved 
are  each  of  the  opinion  that  his  own  private  interests  will 
be  best  subserved  h\  the  formation  of  the  district.     This, 
in  our  opinion,  establishes  the  fact  that  the  organization 
thereof  will  be  conducive  to  the  public  welfare.    The  public 
is  but  an  aggi*egation  of  individuals,  and  it  is  unniH-essary 
that  the  aggregation  be  composed  of  the  people  of  an  en- 
tire state,  county,  township  or  city.    The  common  weal  of 
a  particular  vicinity  is  a  matter  of  public  concern.     The 
protection  of  land  against  floods  and  overflow  and  its 
reclamation  from  inundations,  where  an  entire  vicinity  is 
benefited,  is  conducive  to  the  public  interests.     In  such 
cases  the  interests  of  many  individuals  amalgamates  into 
and  becomes  a  matter  of  general  welfare,  the  promotion  of 
which  forms  one  of  the  purposes  for  which  the  govern- 
ment exists.    The  reciprocal  influence  which  the  improve- 
ment of  each  tract  of  land  has  upon  the  other  is  combined 
for  the  advantage  which  accrues  to  all ;  their  being  united 
is  a  matter  of  public  utility  when,  were  an  individual  alone 
affected,  it  would  be  considered  but  a  mere  private  ad- 
vantage.   We  are  convinced  that  the  formation  of  a  recla- 
mation  district,   the  boundaries  of  which  are  fixed  by 
county  commissioners,  upon  the  majority  vote  of  the  prop- 
erty owners  of  the  district,  is  not  in  contravention  of  any 
constitutional   provision,   and   does  not   contemplate  or 
permit  the  furtherance  of  private  interests.    That  part  of 
section  8  quoted  which  declares  that  the  formation  of  the 
district  shall  be  conclusive  that  all  the  work  that  may  bi* 
done  under  the  supervision  of  the  board  of  directors  will 
be  for  the  public  health,  convenience  or  welfare  is  not 
before  us  for  consideration.    Undoubtedly,  were  the  board 
to  undertake  some  Avork  which  in  fact  would  not  further 
the  interests  of  the  district,  the  provisions  of  the  act  would 
not  prevent  the  granting  of  proper  relief.    But  the  possi- 
bility of  such  conduct  on  the  part  of  the  board  does  not  re- 
quire the  annulment  of  the  «act, 
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Relative  to  this  election,  a  further  objection  above  re- 
ferred to  must  be  considered.     The  act  in  question  pro- 
vides that  any  person  may  cast  one  vote  for  eacli  acre  of 
land  or  fraction  thereof,  and  for  each  platted  lot  which  he 
may  own  or  liave  an  easement  in.     This  it  is  argued  is  a 
viohition  of  section  22  of  the  bill  of  rights,  which  reads: 
"All  elections  shall  be  free;  and  there  shall  l>c  no  hin- 
drance or  impediment  to  the  riglit  of  a  qualified  voter  to 
exercise  the  elective  franchise."    Section  1,  art.  VII  of  th(^ 
constitution  provides:  "Every  nmle  person  of  the  age  of 
twenty-one  years  or  upwards  belonging  to  either  of  the 
following  classes,  who  shall  have  resided  in  the  state  six 
months,  and  in  the  county,  precinct,  or  ward  for  the  term 
provided  by  law,  shall  be  an  elector :  First.  Citizens  of  the 
United   States.     Seccmd.    Persons  of  foreign   birth   who 
shall  have  declared  their  intention  to  become  citizens  con- 
formably to  the  laws  of  the  United  States,  on  the  subject 
of  naturalization,  at  least  thirty  days  prior  to  an  electicm.'' 
It  is  argued  that  the  officers  of  the  drainage  district  ar(» 
public  officers,  and  that  the  act  is  contrary  to  the  sect  ion  >« 
of  the  constitution  last  above  cited,  in  that  the  electors 
under  section  1,  art.  VII,  are  barred  from  participating  in 
the  election  for  the  establishment  of  the  district,  and  for 
the  officers  thereof.    In  State  v.  Cones,  15  Neb.  444,  it  is 
held  that  the  act  allowing  women  poss(»ssing  the  qualifica- 
tions therein  prescribed  to  vote  at  school  meetings  is  not 
in  conflict  wMth  the  constitution,  and  is  valid.     It  is  said 
in  the  opinion  that  an  examination  of  the  constitution  will 
convince  any  one  that  the  provisions  in  regard  to  elections 
were  not  intended  to  apply  to  school  districts.    In  Board 
of  Directors  v,  Collins,  46  Neb.  411,  our  Nebraska  irriga- 
tion law  was  held  to  be  constitutional.    That  law  provides 
for  the  formation  of  irrigation  districts  by  a  vote  of  the 
people,  and  expressly  limits  the  right  to  vote  to  those  who 
own  not  less  than  ten  acres  of  land  within  the  proposed 
district.    It  is  apparent  that  the  constitutional  (|ualifica- 
tion  of  electors  was  prescribed  in  that  instrument  for  the 
purpose  of  determining  who  is  entitled  to  vote  for  the 
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officers  prescribed  by  the  constitution  itself.  And,  again,  a 
reclamation  district  could  be  established  and  put  into 
operation  without  the  calling  of  an  election.  The  legisla- 
ture might  have  chosen  some  other  mode  for  the  formation 
of  the  district,  which,  if  reasonable  in  its  terms,  would  be 
effective  without  the  calling  of  an  election  of  property 
owners.  It  might  have  been  left  to  an  administrative  body 
such  as  the  county  board.  Because  the  legislature  chos<* 
this  particular  mode,  it  cannot  be  said  that  the  formation 
of  the  district  was  illegal  because  electors  of  the  district 
owning  no  real  estate  were  barred  from  participating 
therein,  or  because  each  property  owner  was  given  a  vote 
for  each  acre  or  lot  of  land  he  owned.  The  legislature  may 
provide  for  the  election  of  officers  not  named  in  the  con- 
stitution by  means  other  than  the  popular  vote  of  electors. 
The  act  seems  to  be  somewhat  deficient,  in  that  it  provides 
in  section  4,  with  reference  to  the  establishment  of  the 
boundaries  of  the  district  by  the  county  commissioners, 
that  "anyone  asking  shall  be  given  a  hearing  as  to  the 
boundary."  But  it  does  not  require  a  notice  to  be  given  to 
the  property  owners  of  the  time  when  they  may  be  heard. 
It  would  seem  that  the  legislature  intended  that  each  prop- 
erty owner  should  be  given  a  hearing,  but  neglected  to  pro- 
vide an  opportunity.  This  is  not  a  defect  which  would 
permit  us  to  declare  the  act  unconstitutional.  We  cannot 
see  wherein  it  atlects  one's  property  interests.  The  estalv 
lishment  of  the  district  is  not  the  taking  of  property.  No 
rights  are  invaded  by  the  failure  of  the  act  in  this  regard. 
Notice  is  given  to  the  interested  parties  after  the  county 
board  has  established  boundaries  of  the  district,  and  an 
opportunity  is  given  to  all  at  that  time  to  vote  for  or 
against  the  incorporation  of  the  district. 

It  is  suggested  that  the  act  is  an  attempt  to  amend  exist- 
ing law  without  repealing  the  same.  By  section  31  it  is 
expressly  stated :  "None  of  the  provisions  of  this  act  shall 
be  construed  as  repealing  or  in  anywise  modifying  the  pro- 
visions of  any  other  act  relating  to  the  subject  of  drain- 
age."   Thus  we  see  that  it  expivssly  avoid(Hl  an  attempt 
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to  amend  or  to  repeal  any  part  of  any  existing  law  pertain- 
ing to  the  question  of  drainage.  We  fail  to  see  wherein 
this  act  contravenes  section  11,  art.  Ill  of  the  constitution, 
which  forbids  that  any  law  shall  be  amended  unless  the 
law  sought  to  be  amended  be  repealed,  as  contended  for  by 
the  plaintiffs  herein.  On  the  contrary,  it  seems  that  the 
legislature  by  this  act  and  the  act  of  1905,  ch.  161,  have 
provided  different  modes  for  the  organization  of  reclama- 
tion districts,  but  this  is  not  prohibited  by  the  constitu- 
tion. The  interested  parties  may  in  localities  wherein 
either  law  is  applicable  choose  whichever  mode  they  desire 
for  the  organization  of  their  district.  Neither  does  the 
act  by  implication  or  otherwise  repeal  any  of  the  pro- 
visions of  the  general  corporation  law.  Indeed,  it  seems 
that  the  general  provisions  are  inadequate  to  meet  the 
needs  of  drainage  districts,  and  the  act  of  1907  must  be 
taken  as  supplemental  and  complementary  to  all  other 
laws  pertaining  to  the  formation  of  corporations. 

Plaintiffs'  contention  that  the  act  authorizes  the  taking 
of  private  property  for  private  use  is  incident  to  and  based 
upon  his  other  contention  that  the  act  permits  the  organ- 
ization of  a  district  for  the  furtherance  of  private  interest. 
But,  as  shown  above,  the  operation  of  the  law  will  be  con- 
sistent with  the  expressed  intention  of  the  legislature,  and 
will  not  permit  of  the  taking  of  property  by  private  indi- 
viduals or  corporations  for  their  own  personal  benefit. 
The  organization  under  the  act  and  the  operation  of  the 
district  once  established  will,  as  we  have  attempted  to 
show,  subserve  public  interests,  and  the  property  taken 
and  taxes  imposed  by  reason  thereof  will  not  be  a  viola- 
tion of  the  constitution. 

But  it  is  contended  that,  if  the  act  is  constitutional, 
plaintiffs  should  prevail  because  of  certain  irregularities 
in  the  formation  of  this  particular  district.  It  is  alleged 
in  the  petition  "that  the  county  commissioners  made  no 
finding  that  said  district,  if  formed,  would  be  conducive  to 
the  public  health,  convenience  or  welfare  as  required  by 
law/^  and  in  the  answer  a  conclusion  of  the  pleader  is 
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Htatod  in  effect  that  the  county  commissioners  had  no 
power  to  consider  the  matter;  defendants'  contention  being 
that  the  law  leaves  to  the  voters  the  power  to  determine 
this  jurisdictional  question.  The  court  is  not  bound  by 
the  conclusions  of  law  pleaded  by  the  defendants.  Plain- 
tiffs' allegation  above  quoted  is  not  supported  by  the  ad- 
mission of  defendants.  If  it  was  the  purpose  of  the  peti- 
tion to  allege  that  the  county  commissioners  made  no 
record  of  tlieir  findings,  the  plaintiffs'  contention  is  sub- 
ject to  the  further  objection  that  none  was  required.  The 
fixing  of  tlie  boundaries  of  the  proposed  district  is "pritwci 
facie  evidence  that  the  same  were  regularly  established. 

By  section  5  of  the  act,  it  will  be  observed  that  the  no- 
tice of  election  is  given  by  the  county  clerk,  who  "shall 
publish  a  notice  once  each  week  for  three  weeks."  The 
notice  here  involved  was  published  by  the  county  clerk  in 
a  paper  published  in  Dodge  county,  the  fii-st  publication 
thereof  being  on  May  23,  1907,  and  the  last  on  June  5, 
1907;  and  in  Douglas  county,  the  first  on  May  24,  and  the 
last  on  June  7.  The  election  vias  held  June  8,  1907. 
Plaintiffs  contend  that  the  notice  of  the  election  is  defect- 
ive, in  that  the  first  publication  was  not  at  least  three 
W(^ks  prior  to  the  election.  At  first  glance,  there  seems  to 
be  some  confusion  among  the  decisions  of  this  court  as  to 
the  notice  necessary  to  be  given  under  statutory  provisions 
similar  to  that  here  considered.  There  are  statutory  pro- 
visions requiring  notice  of  various  proceedings  to  be  made 
by  publication  for  different  periods  of  time,  some  of  which 
have  been  considered  by  this  court.  In  Davis  v.  HuMou. 
15  Neb.  28,  it  was  held  that  the  statutory  provision,  "the 
publication  must  be  made  four  consecutive  weeks,"  meant 
that  the  notice  "should  be  printed  or  inserted  in  a  weekly 
newspaper  once  each  week  for  four  weeks  successively,  and 
that  the  publication  is  deemed  complete  upon  the  distribu- 
tion of  the  newspaper  containing  its  fourth  successive 
weekly  insertion."  In  Alexander  v.  Alexander,  26  Neb.  68, 
an  act  providing  for  the  publication  of  a  notice  three  weeks 
successively  previous  to  the  time  appointed  is  complied 
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with  by  a  publication  once  each  week  for  three  successive 
weeks;  in  other  words,  three  weekly  publications,  and 
the  last  publication  need  not  necessarily  be  21  days  from 
the  date  of  the  first.     In  that  case  the  hearing  of  which 
the  publication  in  controversy  gave  notice  was  only  16 
days  later  than  the  date  of  the  first  publication.    In  State 
V.  Cherry  County,  58  Neb.  734,  this  court  had  before  it  for 
consideration  section  27,  art.  I,  ch.  18,  Conip.  St.  1897, 
which  provided  that  the  mode  of  submitting  certain  ques- 
tions to  the  people  prior  to  an  election  "is  to  be  published 
for    four   weeks   in   some    newspaper    published    in    the 
county."    It  was  held  tfiat  the  word  "for"  means  during 
and  that  the  notice  must  be  published  for,  or  during,  four 
weeks  before  the  election.     Section  497  of  the  code  pro- 
vides that  notice  of  sales  of  land  upon  execution  shall  be 
given  "for  at  least  30  days  before  the  day  of  the  sale  by 
advertisement  in  some  newspaper  printed  in  the  county." 
It  was  held  in  Lawson  v.  Gibson,  18  Neb.  137,  that  the 
notice  is  required  to  be  publislied  during  the  30  days.     It 
is  required  by  statute  that  an  application  for  license  to 
sell  intoxicating  liquors  shall  not  be  considered  until  at 
least  two  weeks'  notice  thereof  has  been  given  by  publica- 
tion.   This  has  been  lield  to  require  the  publication  of  the 
notice  for  two  successive  weeks,  two  weeks  intervening 
between  the  first  publication  and  the  hearing  of  the  appli- 
cation. 

There  is  no  conflict  in  the  authorities  cited.  Where  the 
time  mentioned  by  the  statute  expresses  the  duration  of 
the  notice,  the  same  must  be  published  for  and  during  the 
time  mentioned.  Where,  however,  the  time  mentioned  in- 
dicates only  the  number  of  times  the  notice  is  required  to 
be  published,  it  is  satisfied  if  the  notice  is  published  the 
number  of  times  mentioned.  It  is  apparent  that  the 
phrases,  "shall  publish  a  notice  once  each  week  for  three 
weeks,"  and  "a  notice  shall  be  given  for  three  weeks  by 
publication,"  have  diflferent  me«anings.  In  the  first  "for 
three  weeks"  limits  the  number  of  publications,  and  in  the 
50 
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i  other  phrase  "for  three  weeks"  fixes  the  period  of  time 

during  which  the  publication  must  be  made.  Alexander 
i\  Alexander,  supra^  is  in  point,  and  should  be  followe<l. 
No  valid  objection  to  the  constitutionality  of  the  act  has 
been  presented. 

The  lower  court  found  for  the  defendant,  dismissing  the 
plaintiffs'  a<!tion,  and  we  recommend  that  its  judgment  be 
affirmed. 

DuFPiE  and  Good,  CO.,  concur. 

By  the  Court:  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 

The  following  opinion  on  rehearing  was  filed  July  17, 
1908.    Former  judgment  of  affirmance  adhered  to: 

1.  statutes:  Ck)NSTBUCTioN.     Iii   construing  an  act  of  the  legislature, 

the  court  wiU  give  to  it  the  meaning  which  it  is  apparent  from 
the  language  used  that  the  legislature  had  in  mind  when  the  act 
was  passed. 

2.  Drainage  Districts:    Duties  of  Gountt  Boards.  Chapter  153,  laws  1907. 

provides  that,  "whenever  it  will  be  conducive  to  the  public  health, 
convenience  or  welfare  either  to  drain  ♦  •  •  any  land  which 
will  be  improved  by  drainage,  or  to  build  or  constmct  any  dyke 
or  levee  to  prevent  overflow  by  water,  ♦  ♦  •  a  drainage  dis- 
trict may  be  formed."  the  boundaries  of  which  are  to  be  fixed  by 
the  county  board  upon  the  filing  of  a  petition  by  interested  prop- 
erty owners,  and  providing  that  the  county  board  shall  fix  the 
boundaries  "with  a  view  to  promoting  the  Interest  of  said  drain- 
age  district,  if  formed,  and  with  a  view  to  doing  justice  and 
equity  to  all  persons."  Held,  That  it  is  a  tiecessary  inference 
from  the  language  used  that  the  board  shall  determine  the  public 
utility  of  the  proposed  district,  and  that  it  is  not  the  imperative 
duty  of  the  board  to  fix  the  boundaries  if  the  reclamation  and  im- 
provement of  the  district  would  not  promote  the  public  health, 
convenience  or  welfare. 

3. :  .    From  the  language  used  it  is  apparent  that  the 

legislature  intended  that  the  provisions  of  the  act  should  not  be 
applied  except  that  the  county  board  should  prescribe  a  district, 
which,  if  organized  and  improved,  would  in  fact  promote  the 
public  health,  convenience  or  welfare. 
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4.  Elections:  Drainage  Districts.  After  the  county  board  has  fixed 
the  boundaries  of  a  district  the  reclamation  or  protection  of  which 
would  be  of  public  utility.  It  is  competent  for  the  legislature  to 
permit  the  property  owners  within  the  proposed  district  to  deter- 
mine by  vote  whether  or  not  they  will  avail  themselves  of  the 
benefits  of  the  act,  and  the  provisions  permitting  none  but  prop- 
erty owners  to  vote,  and  autliorizing  each  owner  of  real  estate  to 
cast  a  vote  for  every  acre  of  land  or  town  lot  which  he  owns 
within  the  proposed  district,  atid  permitting  noaresident  owners 
and  foreign  corporations  owning  real  estate  therein  to  vote  upon 
the  question  of  organization  and  for  the  officers  of  the  district 
are  not  unlawful,  nor  does  such  election  call  for  the  exercise  of 
the  elective  franchise  secured  to  all  electors  by  section  22  of  the 
bill  of  rights.     Const.,   art.   I. 

6.  Eminemt  Domain:  Drainage  Districts.  An  act  of  the  legislature 
providing  for  the  organization  of  a  drainage  district  whenever 
the  same  will  promote  the  public  health,  convenience  or  welfare, 
funds  for  the  improvement  to  be  raised  by  special  assessment  of 
the  property  in  proportion  to  the  benefits  received,  and  which 
provides  that  notice  of  assessment  shall  be  served  on  the  prop- 
erty owner  giving  him  the  right  to  appear  and  be  heard  and  to 
appeal  from  the  order  of  the  assessing  officers,  does  not  amount 
to  the  taking  of  private  property  for  private  use,  nor  for  public 
use  without  just  compensation,  nor  is  it  the  taking  of  property 
without  due  process  of  law. 

6.  former  opinion  in  this  case,  ante,  p.  724,  adhered  Uk 

Epperson,  C. 

Our  former  opinion  herein  is  published,  ante,  p.  724,  to 
which  reference  is  made  for  a  statement  of  the  case  and 
for  certain  parts  of  an  act  of  the  legislature,  the  constitu- 
tionality of  which  is  questioned.  Desiring  to  further  con- 
sider certain  questions  presented  by  this  appeal,  relators' 
motion  for  a  rehearing  was  granted,  and  those  questions 
were  submitted  to  counsel.  The  third  question  related  to 
estoppel  of  relators,  and  does  not  require  a  discussion  here. 
It  would  be  pertinent  only  in  the  event  that  we  found 
against  respondents  upon  all  of  the  other  propositions 
considered.  The  other  questions  are  as  follows:  (1)  Does 
the  fact  that  each  owner  of  real  estate  may  cast  a  vote 
for  each  acre  of  land  or  town  lot  which  he  owns  within 
the  proposed  district  affect  the  validity  of  the  act?     (2) 


740  NEBRASKA  REPORTS.  [Vol.  80 


State  y.  Hanson. 


Does  the  fact  that  nonresident  owners,  whether  they  be 
natural  persons  or  corporations,  are  given  voice  in  the 
election  affect  the  validity  of  the  act?  ♦  ♦  ♦  (4)  Does 
the  act  by  inference  give  to  county  boards  the  power  to 
d(»termine  whether  the  proposiod  district  and  improvements 
will  be  for  the  benefit  of  the  public  health,  convenience  and 
welfare?  (5)  Is  any  discretion  vested  in  the  county  board 
as  to  the  formation  of  a  drainage  district,  or  must  it  fix 
the  boundaries  for  a  district  when  demanded  in  accordance 
with  the  provisions  of  the  act,  if  it  did  not  deem  it  wise 
to^form  any  district  in  the  vicinity? 

We  will  first  consider  the  fourth  and  fifth  questions 
presented.  The  two  may  be  disposed  of  together.  It  is 
well  established  by  the  great  weight  of  authority  that  the 
drainage  of  swamp  lands,  and  the  construction  of  dikes 
and  levees  for  tlie  reclamation  and  protection  of  real  prop- 
erty, may  be  provided  for  by  legislation,  and  that  the 
authority  to  make  such  improvements  may  be  conferred 
upon  municipal  corporations,  upon  county  boards^  upon 
specially  appointed  oflicers,  or  upon  districts  which  may 
be  organized  for  that  purpose.  It  is  equally  well  settled 
that  the  machinery  of  the  government  will  be  thus  placed 
in  operation  only  when  the  contemplated  reclamation  o 
protection  by  drainage,  or  by  the  construction  of  dikes 
and  levees  and  other  similar  improvements,  are  necessary 
in  order  to  promote  the  public  health,  convenience  or  wel- 
fare, and  that  individuals  cannot  through,  the  agency  of 
the  government  thus  improve  their  own  property  when 
the  public  health,  convenience  or  welfare  will  not  be 
promoted  thereby.  As  a  general  thing,  and  with  very  rare 
exceptions,  the  government,  by  thus  promoting  the  public 
health,  convenience  or  welfare,  will  incidentally  cast  spe- 
cial benefits  upon  the  property  of  individuals  which  Is 
reclaimed  or  protected  by  such  drainage  or  diking  or  other 
similar  improvements,  and  it  is  the  consensus  of  judicial 
opinion  that  for  this  reason  the  cost  and  the  expense  of 
such  improvement  may  be  taxed  to  the  propert^^  thus  re- 
ceiving special  advantage.    Although  the  reclamation  and 
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protection  against  flood  waters,  inundations  and  overflows 
are  matters  to  which  the  government  lends  protection  by 
the  taxation  of  property  and  by  the  condemnation  of  prop- 
erty, yet  it  is  necessary  that  some  governmental  agency 
must  be  invoked  for  the  purpose  of  determining  whether 
or  not  any  proposed  improvement  will  in  fact  promote  the 
public  health,  convenience  and  welfare.  That  any  such 
proposed  improvement  is  one  of  public  utility  is  a  juris- 
dictional fact,  and  without  its  existence  the  government 
should  refuse  to  lend  its  aid,  and  a  law  which  will  permit 
such  improvement  in  any  other  case  is  unconstitutional 
and  void,  because  it  would  permit  the  taking  of  private 
property  to  further  private  interests.  Various  legislative 
bodies  have  provided  different  laws  and  create  various 
means  for  determining  the  question  as  to  whether  or  not 
any  proposed  improvement  by  drainage  or  by  the  construc- 
tion of  dikes  and  levees  w^ould  in  fact  be  of  public  utility. 
More  frequently  this  duty  is  conferral  upon  county  boards 
of  supervisors,  occasionally  upon  officers  specially  provided 
for  that  purpose;  referred  to  usually  as  "drainage  com- 
missioners"; but  such  matters  are  within  the  discretion 
of  the  legislature,  and  if  it  has  prescribed  a  rule  whereby 
the  jurisdictional  question  may  fairly  be  determined  by  a 
competent  administrative  body  the  law  must  be  upheld, 
and  proceedings  had  in  conformity  thereto  will  not  ho 
disturbed  by  the  courts.  Reference  to  our  former  opinion 
will  disclose  that  the  act  of  the  legislature,  which  is 
assailed  by  the  relators,  recognizes  that  the  improvements 
for  which  the  act  provides  may  be  made  only  "whenever  it 
will  be  conducive  to  the  public  health,  convenience  or  wel- 
fare." The  act  provides  for  the  presenting  of  a  petition 
signed  by  the  requisite  number  of  freeholders  who  own 
land  within  the  boundaries  of  a  suggested  district.  Upon 
the  presentation  of  such  petition,  the  county  board  of 
supervisors  shall  take  to  its  assistance  the  county  surveyor, 
"and  shall  determine  whether  or  not  the  boundaries  of 
said  proposed  district  are  reasonable  and  proper,  and,  if 
said  board  find  that  the  boundary  line  of  said  district 
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should  be  changed,  they  shall  change  the  same  and  fix  the 
boundary  line  where  the  same  in  the  judgment  of  said 
l)oard  should  be  fixed  with  a  view  to  promoting  the  interest 
of  said  drainage  district,  if  formed,  and  with  a  view  to 
doing  justice  and  equity  to  all  persons/' 

The  fourth  and  fifth  questions  above  quoted  must  be 
answered  by  an  interpretation  of  this  provision  of  the  act 
in  controversy.  It  is  evidently  the  intention  of  the  legis- 
lature that  such  improvement  should  not  be  brought  about, 
(*x(*ept  that  it  be  for  the  public  health,  convenience  or 
^^  elfare.  But  is  it  possible  that  the  specific  provisions  of 
the  act  may  be  complied  with  and  the  expressed  intention 
of  the  legislature  defeated?  The  county  board  itself  views 
the  property,  taking  to  its  assistance  the  county  surveyor. 
It  is  not  required  to  take  testimony,  but  upon  an  examina- 
tion of  the  vicinity  of  the  suggested  district  determines 
the  boundaries  thereof.  The  board  is  not  permitted  to  take 
into  consideration  the  private  advantage  which  would  be 
gained  by  any  individual;  but,  on  the  other  hand,  it  shall 
fix  the  boundaries  with  a  view  to  promoting  the  interest 
of  the  drainage  district,  and  with  a  view  to  doing  justice 
and  equity  to  all  persons,  and  this  must  necessarily  be 
done  ^vith  a  consideration  for  the  public  health,  conveni- 
ence or  welfare.  Although  drainage  laws  are  liberally 
construed,  yet  we  are  of  the  opinion  that  a  strict  construc- 
tion placed  upon  this  act  would  not  permit  us  to  arrive 
at  any  other  conclusion.  The  inference  that  the  county 
board  shall  determine  the  public  utility  of  the  proposed 
improvement  is  not  only  permissible,  but  a  necessary  con- 
struction to  be  placed  upon  the  language  used.  It  is  the 
board's  imperative  duty  to  act  upon  the  presentation  of 
a  proper  petition.  It  is  not  its  imperative  duty  to  fix  the 
boundaries  if  the  organisation  of  the  district  would  not 
])romote  the  public  health,  convenience  or  welfare.  Coun- 
sel for  respondents  argues,  as  also  does  counsel  for  re- 
lators, that  the  county  board  has  no  discretion  in  the 
matter;  that  it  is  required  to  fix  the  boundaries  of  the 
district  regardless  of  the  public  health,  convenience  and 
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welfare;  and  that  the  question  of  public  utility  ia  to  bo 
determined  by  the  owners  of  the  property  within  the  dis- 
trict. Were  we  to  take  his-  view  of  this  proposition,  we 
could  not  in  all  probability  support  the  conclusion  we  have 
reached.  Yet  he  admits  that,  acting  under  the  provisions 
of  the  statute,  it  would  be  tlie  duty  of  the  county  board 
to  change  the  boundaries  of  the  suggested  district  so  as 
to  include  land  the  reclamation  or  protection  of  which 
would  be  of  public  utility,  and  that  it  would  be  the  duty 
of  the  board  to  exclude  such  land,  in  the  suggested  district, 
the  reclamation  or  protection  of  which  would  not  promote 
such  public  interest. 

The  legislature  is  the  author  of  the  act    It  appears  from 
the  arguments  that  the  act  was  promoted  by  the  respond- 
ents, their  constituents,  and  their  counsel.    Their  counsel 
drafted  the  bill  for  which  the  act  was  introduced,  and, 
although  he  places  a  construction  upon  this  provision  in- 
consistent with  ours,  yet  we  must  give  to  the  act  the  mean- 
ing which  ,it  is  apparent  from  the  language  used  that  the 
legislature  had  in  mind  when  it  passed  it.     We  adhere 
to  the  construction  set  forth,  m  our  former  opinion.    The 
legislature  might  well  have  said  in  express  terms  that 
the  county  board  should  make  a  finding  that  the  organiza- 
tion of  the  proposed  vicinity  would  be  of  public  utility; 
but  the  inference  is  strong,  from  the  language  actually 
used,  that  it  was  the  intention  of  the  legislature  that  the 
district  should  not  be  organized,  except  that  the  county 
board  could  prescribe  such  boundaries  for  the  proposed 
district,  which,  if  organized  and  promoted  under  the  pro- 
visions of  the  act,  would  in  fact  promote  the  public  health, 
convenience  or  welfare.    The  supreme  court  of  Minnesota 
in  State  v.  Board  of  County  Commissioners ,  87  Minn.  325, 
60  L.  R.  A.  161,  had  before  it  for  consideration  a  drainage 
act  which  contained  no  express  provision  making  it  the 
duty  of  the  board  to  find  whether  the  proposed  ditch  would 
be  of  public  benefit,  nor  is  there  any  express  declaration 
in  the  act  itself  that  such  fact  must  exist  before  a  ditch 
may  be  ordered  constructed.    In  the  opinion  we  find  the 
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following:  "From  a  very  careful  and  painstaking  exam- 
ination of  this  act,  we  are  satisfied  that  but  one  construc- 
tion should  *  *  ♦  be  given  it,  and  that  to  the  effect 
that  the  legislature  intended  to  provide  exclusively  for  the 
public  welfare.  It  provides  that  the  county  commissioners 
may  construct  a  ditch  or  drain,  when  they  find  the  neces- 
sity therefor  and  that  the  other  provisions  of  the  act  have 
been  complied  with.  It  provides  that  the  petition  shall 
state  the  necessity  for  the  ditch,  and  this  must  neces- 
sarily refer  to  and  mean  the  public  necessity,  for  only 
public  ditches  are  authorized  to  be  laid  out  by  the  act  No 
assessments  upon  lands  benefited  can  be  made,  except  to- 
ward the  payment  of  a  public  ditch ;  and  the  theory  that 
a  private  ditch  may  be  ordered  constructed  under  its  pro- 
visions is  impliedly  negatived  by  almost  every  section  of 
the  statute.  Section  31  was  undoubtedly  embodied  therein 
for  the  very  purpose  of  indicating  that  the  legislature 
intended  it  to  apply  exclusively  to  ca^es  where  the  public 
liealth,  convenience,  or  welfare  will  be  advanced.  This 
section  provides  ^This  act  shall  be  liberally  construed,  so 
as  to  promote  the  public  health  and  the  drainage  and 
reclamation  of  wet  or  overflowed  lands.^ "  In  Oathaut  v. 
Seahrooke^  159  Ind.  529,  it  is  said:  "The  seizure  of  private 
property  by  the  state,  through  county  commissioners,  for 
the  construction  of  highways  and  ditches,  is  an  assertion 
of  the  right  of  eminent  domain,  which  can  be  exercised 
only  in  cases  where  some  public  benefit  is  to  be  subserved. 
The  commissioners  have  no  pow.er  to  enter  upon  lands,  lay 
out  and  construct  roads  and  ditches,  when  only  private 
interests  are  involved,  and  no  power  to  act  upon  such 
subject  until  they  have  first  ascertained,  by  the  means 
provided  by  law,  that  some  public  benefit  is  to  be  pro- 
moted thereby.'^ 

The  act  confers  upon  the  property  owners  of  the  district 
the  privilege  of  organizing  the  district  for  the  purposes 
of  improvement,  but,  as  we  view  it,  the-  election  is  not 
held  to  determine  the  question  of  public  utility.  The 
county  board  does  that.    TJie  result  of  the  election  could 
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not  change  this  fact.     It  is  true  that  the  act  says:  "If  a 
majority  of  the  votes  cast  at  said  election  shall  be  in  favor 
of  the  formation  of  said  district  it  shall  be  conclusive  that 
the  formation  of  said  district,  and  the  work  that  may  be 
done  under  the  supervision  of  the  board  of  directors,  will 
be  for  the  public  health,  convenience  and  welfare."    Laws 
1907,  ch.  153,  sec.  8.     Were  it  not  for  the  action  of  the 
county  board  in  fixing  the  boundaries  with  a  view  of  form- 
ing a  district,  the  improvement  of  which  would  promote 
the  public  welfare,  we  would  quite  agree  with  relators' 
counsel  that  the  act  is  fatally  deficient.     The  election  is 
called  only  after  the  jurisdictional  question  of  public  util- 
ity is  determined,  and  for  this  reason  alone  can  the  election 
be  considered  as  conclusive  that  the  reclamation  or  pro- 
tection of  the  district  will  be  for  the  public  health,  con- 
venience or  welfare.     It  would  not  stand  for  this  even, 
unless  all  jurisdictional  provisions  had  been  in  good  faith 
complied  with.    The  only  purpose  for  requiring  an  election 
is,  first,  to  give  to  the  property  owners  the  privilege  of 
availing  themselves  of  the  statute,  and  thereafter  to  select 
officers  of  the  district.     The  legislature  might  have  pro- 
vided for  the  organization  of  a  district  without  an  election. 
As  will  be  seen  by  authorities  hereinafter  cited,  legisla- 
tures of  some  states  have  conferred  upon  county  commis- 
sioners the  power  to  construct  drains  without  giving  to 
interested  property  owners  any  vote  whatever,  either  by 
petition  or  by  ballot,  and  such  legislation  has  been  en- 
forced by  the  courts.     Our  legislature  could  constitution- 
ally confer  upon  the  county  board  the  power  to  create  a 
drainage  district  upon  a  petition  of  the  property  owners, 
who  represent  the  greater  portion  of  the  property  within 
the  district,  if  upon  investigation  the  board  find  that  the 
public  welfare  would  be  subserved.    It  is  immaterial  that 
the  act  now  before  us  failed  to  provide  for  this  expression 
from  the  property  owners  before  the  determination  of  the 
jurisdictional  question  by  the  county  board.    The  county 
board  had  authority  to  consider  the  question  by  reason 
of  a  petition  filed  by  comparatively  a  few  of  the  interested 
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property  owners.  And  acting  upon  this  it  proposed  a 
district,  the  improvement  of  which  would  be  of  public 
utility. 

Then  it  was  that  the  question  of  organization  was  sub- 
mitted to  the  interested  pr()i)erty  owners.    Nor  is  it  fatal 
to  the  act,  nor  can  we  even -say  that  it  was  unwise  legis- 
lation, to  permit  all  the  property  owners,  regardless  of 
their  location,  and  although  they  might  be  foreign  cor- 
porations, to  have  a  voice  at  tlie  election.    In  fact,  it  seems 
fair  and  reasonable,  when  the  public  interest,  and  not 
private,  is  to  be  promoted  by  improvements  to  be  paid 
for  by  special  taxation  according  to  benefits,  that  all  per- 
sons, regardless  of  their  place  of  residence,  should  have 
a  voice,  and  their  influence  be  determined  by  the  amount 
of  their  holdings.    Section  22  of  the  bill  of  rights  provides : 
"All  elections  shall  be  free;  and  there  shall  be  no  hin- 
drance or  impediment  to  the  right  of  a  qualified  voter  to 
exercise  the  elective  franchise."     Const,  art  I.     The  act 
under  consideration  does  not  call  for  an  exercise  of  the 
elective  franchise  such  as  is  pi-ovided  for  in  the  constitu- 
tion.   It  prescribes  a  manner  by  which  the  property  owners 
may  determine  what  persons  shall  have  charge  of  the  in- 
tended improvements.    The  directors  provided  for  by  the 
act  are  not  public  officers,  in  the  sense  that  they  have 
charge  and  control  of  the  political  affairs  of  their  constit- 
uents.    This  is  one  of  several  modes  resorted  to  by  the 
different  legislatures  in  providing  a  manner  for  the  oi^n- 
ization  of  drainage  districts.    The  formation  of  the  district 
is  not  for  the  purpose  of  government,  but  for  the  purpose 
of  constructing  a  public  improvement,  after  the  proper 
ji:overnmental  bodv  has  determined  that  the  same  would 
be  of  public  utility.     As  heretofore  said,  the  law  might 
have  provided  for  the  improvement  of  the  district  at  the 
expense  of  the  benefited  property,  without  giving  to  the 
property  owners  any  vote  whatever.    Such  being  possible, 
it  seems  immaterial  what  manner  of  voting  is  prescribed, 
when  the  legislature  sees  fit  to  give  that  privilege.     By 
an  act  of  the  general  assembly  of  Iowa  it  was  provided 
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that  the  drainage  of  land  siil)ject  to  overflow  or  too  wet 
for  cultivation  could  be  established  upon  a  petition  of  100 
voters  of  the  county.  It  was  not  required  that  any  of 
the  petitioners  should  be  the  owners  of,  or  interested  in, 
the  land  in  controversy,  nor  did  the  act  provide  that  the 
wishes  of  the  landowners  should  be  considered  in  the 
establishment  of  the  proposed  drain.  Seibcrt  v.  Lovell,  92 
la.  507;  Butts  v.  Monona  County,  100  la.  74.  In  Roberts 
V.  Smith,  115  Mich.  5,  the  act  made  no  provisions  for 
notice  and  hearing  to  the  persons  within  the  assessed  dis- 
trict or  the  property  owners  liable  to  assessment,  and  it 
was  held  that  this  omission  from  the  act  did  not  violate 
the  constitutional  requirement  against  the  using  of  private 
property  for  public  iiri)rovements  without  the  consent  of 
the  owner,  unless  con  ensation  shall  first  be  determined 
by  a  jury  of  freeholders,  and  it  was  further  held  that  said 
act  did  not  authorize  the  taking  of  property  without  due 
process  of  law,  in  that  it  makes  no  provision  for  such  notice 
and  hearing.  In  Mound  City  Laud  d  Stock  Co,  r.  Miller, 
60  L.  R  A.  190  (170  Mo.  240),  it  was  held:  "Basing  the 
voting  power  in  a  drainage  district  on  acreage,  rather  than 
on  membership,  is  not  unlawful."  In  People  v.  Reclama- 
tion District,  48  Pac.  1016  (117  Cal.  114),  it  was  held: 
"That  tlie  law  creating  reclamation  districts  provides  that 
those  who  are  interested  in  the  land  and  who  must  pay  for 
the  improvements  shall  determine  by  an  election  whether 
the  improvements  shall  be  made,  does  not  constitute  an 
exercise  of  the  elective  firtu  hise,  so  as  to  render  it  void 
be<*ause  requiring  a  property  fi.^nliftcation."  In  the  opin- 
ion it  is  said:  "The  district,  iva  rl  eady  said,  was  part  of  a 
scheme  for  conducting  a  public  v  >rk,  and  not  for  self- 
government.  In  regard  to  street  w  and  other  local  im- 
provements, it  has  often  been  providiid  ^at  the  work  shall 
only  be  done  upon  the  application  of  the  ')wners  of  a  ma- 
jority of  frontage,  or  of  a  certain  proportion  of  the  owners 
of  land;  and,  if  the  law  had  provided  that  the  owners 
could  elect  a  committee  of  their  number  to  su.u^rintend 
the  work,  I  do  not  see  how  it  could  change  the  pi  -nciple. 
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This  could  not  constitute  an  exercise  of  the  elective  fran- 
chise, which  is  the  matter  to  which  the  constitutional  pro- 
visions have  reference.  The  general  public  has  an  interest 
in  the  reclamation  of  swamp  and  overflowed  land.  Never- 
theless, it  is  one  of  those  public  enterprises  which  results 
in  a  benefit  to  private  lands,  and  therefore  the  costs  are 
made  a  charge  upon  such  land.  That  those  who  are  spe- 
cially interested  and  who  must  pay  for  the  improvement 
are  heard  upon  the  question  as  to  whether  it  shall  be  done, 
and  are  permitted  to  appoint  those  who  shall  superintend 
it,  is  not  unusual,  nor  would  it  constitute  an  exercise  of 
the  elective  franchise."    117  Cal.  114. 

The  act  here  in  controversy,  instead  of  providing  a 
notice  and  hearing  to  the  property  owners  for  the  purpose 
of  determining  the  jurisdictional  question  as  to  public 
utility,  provided  another  manner  by  which  the  county- 
board  should  ascertain  that  fact — by  personal  examina- 
tion and  investigation,  with  the  assistance  of  the  county 
surveyor.  It  is  not  necessary  for  this  court  to  determine 
which  plan  is  the  better.  The  one  adopted  is  adequate. 
The  mere  establishment  of  a  drainage  district  does  not 
deprive  any  property  owner  of  his  property,  does  not  im- 
pose taxes  against  his  property,  and  in  no  way  does  it 
violate  his  constitutional  rights.  The  question  of  taxation 
and  assessment  is  determined  by  the  officers  of  the  dis- 
trict, when  it  is  once  organized.  They  are  required  by 
the  act  to  levy  tlie  necessary  taxes  upon  the  property  bene- 
fited in  proportion  to  the  benefits  received,  and  of  this 
assessment  each  property  owner  has  notice — is  granted  a 
hearing,  with  the  right  to  appeal.  In  this  system  of  taxa- 
tion, and  in  this  only,  is  there  an  opportunity  to  do  an 
injustice  to  any  person  concerned,  and,  if  the  invasion  of 
any  rights  is  threatened,  he  has  an  opportunity  to  correct 
it,  as  other  wrongs  done  in  violation  of  the  revenue  laws 
of  the  state  are  corrected. 

There  was  a  sixth  proposition  argued  upon  the  rehear- 
ing; but,  in  view  of  the  conclusion  we  have  reached,  a  dis- 
cussion thereof  is  unnecessary.     It  would  be  important 
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only  in  the  event  that  the  court  should  find  that  tlie  prop- 
erty owners  hud  the  power  to  determine  the  jurisdictional 
question  of  public  utility. 

We  are  convinced  J:liat  our  former  conclusion  is  right, 
and  we  recommend  that  the  opinion  heretofore  filed  be 
adhered  to  and  the  judgment  of  the  lower  court  affirmed. 

By  the  Court:  For  the  reasons  given  in  the  foregoing 
opinion^  the  judgment  of  the  district  court  is 

Affibmbd. 


James  G.  White,  appellant,  v.  Nicholas  Ress,  Sheriff, 

BT  AL.,  APPELL'EES. 
Filed  Februabt  20, 1908.    No.  15,075. 

m 

1.  Judgment:  Revivor.  Section  462  of  the  code  is  applicable  to  the 
revival  of  a  dormant  judgment,  and  authorizes  the  revival  of 
such  a  Judgment  against  a  nonresident  upon  service  by  publica- 
tion. 

2, :    :     CoNSTiTUTiONAii  Law.    Section  462  of  the  code, 

authorizing  the  revival  of  a  dormant  Judgment  upon  service  by 
publication.  Is  not  repugnant  to  either  the  state  or  federal  con- 
stitutions. 

Appeal  from  the  district  court  for  Lancaster  county: 
LaNCOLN  Frost,  Judge.    Affirmed. 

A.  J.  Sauy/cT  and  Joseph  Wurzhurg,  for  appellant. 

0.  B.  Polk  and  H.  J.  Whitmorey  contra. 

Good,  C. 

This  action  was  brought  to  enjoin  the  sale  of  real  estate 
upon  execution.  A  demurrer  to  the  petition  was  sustained, 
and  the  cause  dismissed  by  the  trial  court,  and  the  plain- 
tiff has  appealed  to  this  court. 

The  petition  discloses  that  the  plaintiff  is  the  owner  of 
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certain  real  estate  in  Lancaster  county,  that  one  of  the 
defendants  is  the  sheriff  of  said  county,  and  the  other  two 
are  the  owners  by  assignment  of  a  certain  judgment  The 
judgment  was  originally  obtained  in  Gage  county  on  the 
26th  day  of  March,  1897.  Thereafter  it  was  assigned  to 
one  of  the  defendants,  and  was  permitted  to  become  dor- 
mant The  assignee  of  the  judgment  caused  a  transcript 
of  the  same  to  be  filed  in  Lancaster  county  on  July  22, 
1905,  and  on  the  same  day  made  and  filed  in  the  office  of 
the  clerk  of  the  district  court  for  said  county  an  affidavit 
alleging  the  facts  necessary  to  entitle  him  to  a  revival  of 
the  judgment.  Thereui>on  a  conditional  order  of  revivor 
was  made  b}^  the  court.  An  ineffectual  attempt  was  made 
to  serve  this  order  upon  the  judgment  debtor  in  the  state 
of  Illinois.  On  the  24th  day  of  July,  1905,  the  attorney 
for  the  assignee  filed  an  affidavit  for  i^iervice  by  publication. 
On  the  11th  day  of  September,  1905,  the  conditional  order 
of  revivor  was  made  absolute  upon  this  constructive  serv- 
ice. In  April,  1906,  the  judgment  debtor,  being  then  the 
owner  of  certain  real  estate  in  Lancaster  county,  conveyed 
the  same  by  warranty  deed  to  the  plaintiff  and  appellant 
in  this  action.  Execution  was  issued  and  levied  upon  the 
real  estate  so  eonveved,  and  it  was  advertised  for  sale. 
Thereupon  the  plaintiff  instituted  this  action  to  enjoin  the 
sale. 

It  will  be  observed  that  the  plaintiff  became  the  owner 
of  the  real  estate  after  the  revivor  procedings,  and,  if  they 
were  effectual,  the  judgment  was  a  lien  upon  the  reiil 
estate.  Appellant  contends  that  the  revivor  proceedings 
were  ineffectual,  because  no  personal  service  of  the  condi- 
tional order  was  had  upon  the  judgment  debtor,  that  serv- 
ice by  publication  was  ineffectual  to  authorize  the  court 
to  make  the  order  reviving  the  judgment,  and  that,  there- 
fore, the  judgment  was  not  a  lien  upon  the  realty  levied 
upon.  The  real  point  in  controversy  is  as  to  whether  or 
not  a  judgment  of  revivor  can  l>e  rendered  against  a  non- 
resident upon  service  bv  publication.  Section  473  of  th(» 
code  provides  that,  "if  a  judgment  become  dormant,  it  may 
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be  revived  in  the  same  manner  as  is  prescribed  for  reviving 
actions  before  judgment."    The  mode  of  reviving  actions 
before  judgment  is  prescribed  by  sections  459  to  462,  in- 
clusive.  Section  462  is  in  the  following  language :   "When 
the  plaintiff  shall  make  an  aflSdavit  that  the  representa- 
tives of  the  defendant,  or  any  of  them  in  whose  name  the 
action  may  be  ordered  to  be  revived,  are  nonresidents  of 
the  state,  or  have  left  the  same  to  avoid  the  service  of  the 
order,  or  so  conceal  themselves  that  the  order  cannot  be 
served  upon  them,  or  that  the  names  and  residence  of  the 
heirs  or  devisees  of  the  person  against  whom  the  action 
may  be  ordered  to  be  revived,  or  some  of  them,  are  un- 
known to  the  affiant,  a  notice  may  be  published  for  four 
consecutive  weeks,  as  provided  by  section  seventy-nine, 
notifying  them  to  appear  on  a  day  therein  named,  not  less 
than  ten  days  after  the  publication  is  complete,  and  show 
cause  why  the  action  should  not  be  revived  against  them ; 
and,  if  sufficient  cause  be  not  shown  to  the  contrary,  the 
action  shall  stand  revived."    Appellant  contends  that  this 
section  is  not  sufficient  to  authorize  service  by  publication 
in  the  revival  of  a  dormant  judgment,  and  that  it  is  neces- 
sary to  read  into  this  statute  other  language  in  order  to 
make  it  apply  to  the  revival  of  a  dormant  judgment.    It 
is  contended  that  the  section  is  not  applicable,  because  it 
requires  the  affidavit  to  be  made  by  the  plaintiff,  that  serv- 
ice by  publication  is  conditional  upon  the  filing  of  the  affi- 
davit, the  contents  of  which  are  prescribed  by  the  statute, 
and  that  they  deal  with  the  representatives  of  the  defend- 
ant, heirs  and  devisees;  and  it  is  urged  that,  if  the  judg- 
ment had  been  obtained  by  a  defendant  upon  a  counter- 
.  claim  or  set-off,  he  could  not  come  within  the  provisions  of 
the  section  because  he  was  not  the  plaintiff.     So  far  as 
these  objections  are  concerned,  we  think  they  are  purely 
technical  and  without  merit.    Section  473,  as  above  quoted, 
provides  for  the  revival  of  a  dormant  judgment,  and  that 
it  shall  be  in  the  same  manner  prescribed  for  the  revival 
of  actions  before  judgment.     It  is  the  manner  of  doing  it 
that  is  prescribed,  and  the  nmnner  prescribcMl  is  that, 
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where  the  persons  against  whom  the  revivor  is  sought  are 
nonresidents  of  the  state,  or  have  left  the  same  to  avoid 
the  service  of  the  ordtir,  or  so  conceal  themselves  that  the 
order  cannot  be  served  upon  them,  a  notice  may  be  pub- 
lished for  four  consecutive  weeks,  as  provided  by  section 
79,  notifying  them  to  appear  on  a  day  therein  named  and 
show  cause.  We  are  of  the  opinion  that  the  legislature 
clearly  intended  that  this  section  sliould  apply  to  the  re- 
vival of  dormant  judgments,  and  that  service  by  publica- 
tion might  be  made  upon  a  nonresident  judgment  debtor. 
The  appellant  further  contends  that,  even  if  this  was 
the  intention  of  the  legislature,  still  it  was  nugatory  be- 
cause it  is  c^ontrary  to  the  provisions  of  both  the  state  and 
federal  constitutions,  in  that  it  deprives  a  party  of  his 
property  Avithout  due  process  of  law.  The  basis  of  this 
contention  is  that  the  proceeding  to  revive  is  an  action 
in  personam^  and  that  the  order  of  revivor  is  a  personal 
judgment,  and  that  a  personal  judgment  cannot  be  ren- 
dered except  where  the  court  has  jurisdiction  of  the  person 
of  the  defendant,  either  by  appearance  or  by  personal 
service  upon  him  within  the  state.  The  appellee  contends 
that  the  order  of  revivor  is  not  the  entering  of  a  personal 
judgment.  In  the  determination. of  this  question,  it  is, 
perhaps,  well  to  consider  the  nature  of  a  dormant  judg- 
ment and  the  nature  of  revivor  proceedings.  In  Draper, 
Matthis  &  Go.  v.  Nixon,  93  Ala.  436,  8  So.  489,  it  is  said: 
"A  judgment  not  satisfied,  or  barred  by  lapse  of  time,  but 
temporarily  inoperative,  so  far  as  the  right  to  issue  execu- 
tion is  concerned,  is  usually  called  a  dormant  judgment." 
The  validity  of  the  judgment  for  the  purpose  of  having 
execution  upon  it  is  not  impaired  by  lapse  of  time  whereby 
it  has  ceased  to  become  a  lien  upon  real  estate.  Such  an 
execution  is  only  voidable.  Yedger  v.  Wright,  112  Ind. 
230.  Our  own  court  has  held  that  a  sale  upon  execution 
issued  upon  a  dormant  judgment  is  not  subject  to  collat- 
eral attack.  Without  citing  further  authorities,  it  is 
apparent  that  a  judgment  does  not  become  extinct  by  the 
lapse  of  time,  but  is  only  temporarily  inoperative.    It  may 
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well  be  doubted  w^hether  under  our  statute  dormancy  has 
any  more  effect  than  to  cause  the  judgment  to  cease  to  be 
a  lien  upon  real  estate.  The  proceeding  to  revive  the 
judgment  in  this  state  is  not  a  new  action,  nor  an  original 
suit,  but  is  a  continuation  of  another  action.  The  object 
to  be  sought  by  the  revivor  is  to  affect  the  status  of  the 
judgment  theretofore  properly  rendered.  It  will  not  be 
doubted  that  the  legislature  might  have  provided  that  a 
judgment  should  never  become  dormant,  or  that  it  should 
never  cease  to  be  operative  until  satisfied.  It  has  provided 
the  means  whereby  the  holder  of  a  judgment  might  prevent 
its  becoming  dormant,  without  the  consent  of  or  notice  to 
the  judgment  debtor,  by  the  simple  expedient  of  having  an 
execution  issued  within  five  years  of  the  date  of  the  judg- 
ment, or  within  five  years  of  the  issuance  of  a  previous 
execution.  It  would  seem  to  us  that  it  would  have  been 
entirely  competent  for  the  legislature  to  determine  that 
a  judgment  would  become  dormant  after  the  lapse  of  a 
certain  time,  and  should  remain  so  until  the  judgment 
creditor  should  file  in  the  court  an  affidavit  setting  forth 
that  the  judgment  was  unpaid,  and  that  this  w^ould  entitle 
him  to  have  the  judgment  revived,  and  that  such  proceed- 
ing might  be  wholly  ea?  parte.  The  effect  of  donnancy, 
at  most,  raises  only  a  presumption  of  payment,  and  does 
not  extinguish  the  debt  or  extinguish  the  liability  of  the 
defendant  upon  the  judgment.  No  one  questions  that  th(» 
judgment  might  be  kept  alive  by  the  issuing  of  executions 
as  provided  for  by  our  statute,  and  by  simply  issuing  suc- 
cessive executions  the  judgment  might  be  kept  in  full  force 
for  an  indefinite  length  of  time.  Therefore,  upon  reason, 
it  seems  to  us  that  it  Avas  proper  for  the  legislature  to 
provide  for  the  revival  of  dormant  judgments  upon  service 
by  publication,  and  that  such  provisions  are  not  repugnant 
to  the  provisions  of  either  the  federal  or  the  state  consti- 
tutions. We  have  not  been  favored  with  the  citation  of, 
nor  have  w^e  bo(»n  able  to  find,  any  authority  that  is  ex- 
pressly in  point.  Appellant  has  cit^  us,  however,  to  the 
51 
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case  of  Bk'kcrdikc  v.  Allen,  157  111.  95,  in  which  there 
is  a  dictum  to  the  effect  that  a  proceeding  in  scire  facias 
to  revive  a  dormant  judji^ment  was  not  one  in  rem,  and 
that  constructive  service  upon  a  nonresident  is  insufficient 
to  ^sustain  an  order  of  revivor  in  such  a  proceeding.  Ujwn 
the  other  hand,  constructive  service  is  held  valid  in  such 
a  case  in  Berfron  v.  Htuart,  43  La.  Ann.  1171,  and  there 
appears  a  dictum  in  the  case  of  Ncal  v.  Le  Breton,  14  Okla. 
538,  to  the  effect  that  service  by  publication  upon  a  non- 
resident is  suflRcient  in  proceedings  to  revive  a  dormant 
judgment.  The  statute  of  Oklahoma  is  almost  identical 
with  our  own.  A  similar  dictum  also  appears  in  Bartol 
t\  Eckert,  50  Ohio  St.  31.  Many  of  the  states  have  statutes 
similar  to  our  own  for  the  revival  of  dormant  judgments 
upon  service  by  publication  as  against  nonresidents.  While 
these  authorities  are  not  conclusive,  they,  at  least,  show 
the  trend  of  the  judicial  mind  in  the  consideration  of  the 
subject. 

We  are  therefore  of  the  opinion  that  the  judgment  was 
properly  revived,  and  was  a  lien  upon  the  land  when  pur- 
chased by  the  appellant.  It  follows  that  the  judgment 
of  the  district  court  is  right,  and  should  be  affirmed. 

DuFFiE  and  Epperson,  CC,  concur. 

By  the  Court:  For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affibmbd. 


Wn.LiAM  W.    Stephens,  Administuator,  appeu.ant,  v. 

HOSMER  H.   FlENDEE  ET  AL.,  APPELLEES. 

Filed  February  20, 1908.     No.  15,086. 

1.  County  Judges:  Boni>s:  Liabtity  of  Sureties.  Sureties  on  the 
official  bond  of  a  county  judge  are  not  liable  for  money  which 
did  not  come  to  the  possession  of  their  princfpal  by  virtue  of 
his  office. 
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8. :    :    .    Where  a  county  judge  receives  and  takes 

possession  of  personal  property  belonging  to  the  estate  of  a  de- 
ceased person  prior  to  the  appointment  of  an  administrator,  his 
act  in  receiving  and  taking  possession  of  the  personal  property 
is  not  done  or  performed  by  virtue  of  his  office;  and  the  sureties 
upon  his  official  bond  are  not  liable  if  their  principal  subse- 
quently converts  the  property  so  received  and  taken  to  his  own 
use. 

Appeal  from  the  district  court  for  Saline  county :  Leslie 
G.  HuKD,  Judge.    Affirmed, 

R.  M,  Proudftty  F.  I.  Foss  and  R.  D.  Broirn^  for  appel- 
lant. 

Hall,  Woods  &  Pound,  George  H.  UastimjSy  Norvai  Bros. 
and  J.  E.  Addie,  contra. 

Good,  C. 

Plaintiff,  as  administrator,  brought  this  action  against 
Hosmer  H.  Ilendee,  former  county  judge,  and  his  official 
bondsmen,  to  recover  certain  funds  and  the  value  of  a 
certificate  of  deposit  belonging  to  plaintlflf's  intestate, 
which,  it  was  alleged,  said  Hendee  had  received  by  virtue 
of  his  office  as  county  judge  and  had  converted  to  his 
own  use.  Hendee  made  default.  His  bondsmen  answered, 
denying  that  the  fund  and  certificate  were  received  by 
Hendee  in  his  official  capacity  as  county  judge.  The  trial 
court  directed  a  verdict  for  the  defendant  bondsmen,  and 
for  the  plaintiff  against  the  defendant  Hendee,  and  ren- 
dered judgment  accordingly.  From  that  judgment  the 
plaintiff  has  appealed. 

From  the  record  it  appears  that  one  Smith  died  intes- 
tate, possessed  of  a  small  sum  of  money  and  a  certificate 
of  deposit  for  |3,300.  The  coroner  was  called  to  investi- 
gate the  cause  of  his  death,  but  found  no  occasion  for 
holding  an  inquest.  It  appears  that  Smith  had  no  relatives 
in  that  community,  and  the  coroner  took  possession  of  the 
money  and  certificate,  which  he  found  upon  the  pei'son  of 
the  deceased.  The  coroner  then  wrote  to  the  county  judge 
asking  his  advice  as  to  the  disposal  of  the  property.     In 


, 
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response  to  this  inquiry  Hendee  informed  the  coroner  that 
the  property  should  be  turned  over  to  the  county  judge, 
that  he,  as  county  judge,  was  the  proper  custodian  of  the 
property,  and  procured  the  possession  of  it  from  the  cor- 
oner. A  few  days  later  application  was  made  for  the  ap- 
l)ointmeut  of  an  administrator  of  the  estate  of  Smith. 
Pending  this  application  Hendee  indorsed  the  certificate 
as  county  judge,  and  attempted  to  deposit  it  to  his  credit 
as  county  judge  in  one  of  the  banks  of  Friend.  The  banker 
observed  that  Hendee's  indorsement"  was  insuiBcient,  and 
informed  Hi^ndee  that  it  would  be  necessary  to  have  the 
certificate  indorsed  by  the  administrator.  A  few  days 
later  the  plaintiff  was  appointed  administrator  of  Smith's 
estate,  and  upon  the  same  day  that  he  qualified  as  such 
administrator  llendee  fraudulently  procured  him  to  sign 
an  indorsc^ment  of  the  certificate  of  deposit.  It  appears 
that  at  the  time  the  administrator  signed  the  indorsement 
he  did  not  know  what  he  was  signing,  and  that  he  had  no 
intention  or  purpose  of  transferring  the  certificate  to 
Hendee  as  county  judge.  Very  shortly  afterwards  the 
plaintiff  learned  that  he  had  indorsed  the  certificate  of 
deposit,  and  that  the  same  had  been  deposited  in  the  bank 
to  the  credit  of  Hendee  as  county  judge.  He  thereupon 
made  demand  upon  Hendee  for  the  money,  and  subse- 
quently brought  this  action  to  recover  it. 

The  appellant  urges  that  Hendee  received  the  money  and 
certificate  by  virtue  of  his  office  as  county  judge,  or,  at 
least,  uuder  color  of  office,  and  that  in  either  event,  upon 
his  failure  to  account  for  the  property  so  received,  his 
bondsmen  would  be  liable.  He  further  urges  that  the  act 
of  Hendee  in  procuring  the  administrator  to  indorse  the 
certificate  was  in  effect  an  official  act,  directing  the  disposi- 
tion of  the  estate  of  a  decedent  wiiich  was  being  adminis- 
tered in  the  county  court.  Appellant  grounds  his  conten- 
tion upon  the  theory  that  tlie  county  court  has  exclusive 
jurisdiction  of  probate  »natters,  and  tlie  county  judge  is 
the  only  person  who  :  any  authority  to  order  or  direct 
the  disposition  of  the  personal  property  of  decedents,  and 
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that  in  some  way  the  county  judge  had  control  over  and 
was  exercising  an  ojEftcial  function  in  directing  the  in- 
dorsement of  the  certificate  to  himself,  and  that,  therefore, 
the  bondsmen  are  liable  for  the  failure  of  the  county  judge 
to  account  for  and  pay  over  the  proceeds  of  the  certificate 
of  deposit.  Upon  the  other  hand,  the  appellees  contend 
that  the  circumstances  under  which  the  county  judge  came 
into  possession  of  the  money  and  the  certificate  were  not 
sufficient  to  constitute  a  receiving  by  virtue  of  his  office, 
and  that,  as  the  administrator  never  had  possession  of  the 
personal  property  and  no  order  was  ever  made  by  Hendeo 
as  county  judge,  Hendee  received  the  money  and  property 
as  an  individual,  or,  at  most,  under  color  of  office,  and 
his  bondsmen  are  not  liable.  Appellant  contends  that  the 
bondsmen  are  liable,  even  though  the  money  was  received 
only  under  color  of  office,  and  that  the  distinction  that  has 
heretofore  existed  between  acts  done  under  color  of  office 
and  those  done  by  virtue  of  office  is  no  longer  considered 
sound  in  law.  Hall  v.  Tierney,  89  Minn.  407,  particularly 
lends  support  to  this  view.  But  the  rule  prevailing  gen- 
erally, and  particularly  in  this  state,  is  different.  In  this 
state  the  rule  is  that  sureties  on  official  bonds  do  not 
undertake  to  answer  for  acts  done  by  their  principal  under 
color  of  office,  but  only  for  such  acts  as  are  done  by  virtue 
of  his  office.  State  v.  Porter ^  69  Neb.  203;  Ottenstein  r. 
Alpaugh,  9  Neb.  237 ;  State  v.  Holcomb,  46  Neb.  612;  State 
V.  Moore,  56  Neb.  82;  Comstock-Castle  Stove  Co.  v.  Caul- 
field,  1  Neb.  (Unof.)  542;  Smjder  v.  Gross,  69  Neb.  340. 
"Where  an  officer  goes  out  of  the  line  of  his  official  duty, 
and  acts  without  the  scope  of  his  authority,  this  action, 
though  done  colore  officii,  is  not  a  breach  of  his  bond  for 
the  faithful  performance  of  his  duty."  State  v.  McDon- 
ough,  9  Mo.  App.  63.  In  Wilson  v.  State,  67  Kan.  44,  it 
is  said:  "As  a  general  proposition,  the  obligation  of  a 
surety  is  strictissinii  juris.  The  surety  has  the  right  to 
stand  upon  the  letter  of  his  obligation.  That  defendants, 
as  sureties  upon  the  official  bond  of  Wilson  as  county 
attorney  of  Rawlins  county,  are  liable  only  for  such  sums 
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of  money  as  he  might  lawfully  receive  by  virtue  of  hiH  j 

oflfice  as  county  attorney  is  too  well  settled  to  admit  of  f\ 

argument/'  In  Meachem,  Public  Oflficers,  sec.  284,  is 
clearly  pointed  out  the  distinction  between  acts  done  by 
virtue  of  office  and  those  done  under  color  of  office,  in  the 
following  language:  '*Acts  done  virtutc  officii  are  where 
they  are  within  the  authority  of  the  officer,  but  in  doing 
them  he  exercises  that  authority  improperly,  or  abuses  the 
confidence  which  the  law  reposes  in  him ;  whilst  acts  done 
colore  officii  are  where  they  are  of  such  a  nature  that  his 
office  gives  him  no  authority  to  do  them." 

The  condition  in  the  bond  which  is  particularly  relied 
upon  for  a  recovery  in  this  case,  and  which,  we  think,  is 
the  only  one  under  wliich  the  bondsmen  could  be  held 
under  any  circumstances,  is  in  the  following  language: 
'^Now,  if  the  said  Hosmer  H.  Hendee  »  ♦  •  shall 
])romptly  pay  over  to  the  person  or  officer  entitlc^d  thereto, 
nil  money  whicli  mav  come  into  liis  hand>4  bv  virtue  of  his 
said  office,"  etc.  It  is  a  rule  universally  recognized  that 
sureties  on  official  bonds  can  only  be  held  for  such  liability 
as  conu\s  within  the  letter  of  their  contracts.  The  bond 
in  this  case  holds  the  sureties  only  for  acts  done  by  virtue 
of  office,  and  not  under  color  of  office,  and  they  are  not 
liable  in  this  case,  unless  it  can  be  said  that  Hendee  re- 
ceived the  money  and  certificate  of  deposit  by  virtue  of  his 
office.  Under  no  circumstances  that  we  can  conceive  of 
is  the  county  judge  entitled  to  the  custody  of  the  personal 
effects  of  a  decedent  prior  to  the  appointment  of  an  ad- 
ministrator. The  record  clearly  discloses  in  this  case  that 
Hendc^e  obtained  possession  of  the  money  and  the  certifi- 
cate prior  to  the  application  for  the  appointment  of  the 
administrator.  Under  no  circumstances  could  he  have 
liad  any  jurisdiction  as  county  judge  to  compel  or  require 
the  property  to  be  placed  in  his  hands.  He  had  obtained 
possession  of  the  money  and  certificate  by  misrepresenta- 
tion of  the  law  to  the  coroner,  and,  while  this  act  may  have 
be(»n  under  color  of  his  office,  yet  it  was  not  by  virtue  of 
his  office. 
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Appellant  further  contends,  however,  that  the  procuring 
of  the  administrator's  indorsement  upon  the  certificate  of 
deposit  after  he  had  qualified  was  an  official  act  of  the 
county  judge,  done  by  virtue  of  his  office,  and  that  the 
sureties  are  liable  for  the  proceeds  of  the  certificate  of 
deposit.  We  think  this  contention  ill-founded,  because  the 
record  shows  that  no  order  was  made  by  the  county  judge, 
and,  in  fact,  the  indorsement  of  the  administrator  was 
procured  by  fraud;  he  at  the  time  not  knowing  that  he 
was  indorsing  the  certificate,  and  not  intending  thereby 
to  transfer  it  to  the  county  judge.  Hendee  already  had 
possession  of  the  certificate,  and  did  not  obtain  possession 
by  this  act,  and,  even  if  he  had  obtained  possession  of 
it  by  this  fraud,  it  was  not  by  any  act  or  purported  act 
as  an  officer.  The  language  used  in  State  i\  Cottle,  26  Cir. 
Ct.  Rep.  (Ohio)  238,  is  applicable  here.  It  is  there  held 
that  the  sureties  on  an  official  bond  are  not  liable  for 
moneys  unlawfully  appropriated  by  him  to  his  own  use 
after  it  has  improperly  come  into  his  possession.  The 
money  and  certificate  both  improperly  came  into  the  pos- 
session of  Hendee  in  this  case,  and  a  subsequent  conversion 
of  the  funds  to  his  own  use  would  not  render  his  sureties 
liable. 

Some  complaint  is  made  that  the  court  directed  a  ver- 
dict^ instead  of  submitting  the  facts  to  a  jury  for  its 
determination;  but  this  is  not  strenuously  urged,  nor  do 
we  see  how  it  could  be,  because  the  verdict  directed  was 
the  only  one  that  could  be  sustained.  The  facts  were  not 
in  dispute,  and  there  was  no  question  of  fact  to  submit 
to  the  jury,  and  the  court  directed  a  verdict  as  a  matter 
of  law,  because  the  sureties  were  not  liable. 

It  follows  that  the  judgment  of  the  district  court  is 
right,  and  should  be  aflftnned. 

DuFFDB  and  Eppeeson,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  Judgment  of  the  district  court  is 

.  .  Affirmed. 
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John  Sebesta  et  al.,  appellees,  v.  Supreme  Court  op 

Honor,  appellant. 

Fii-ED  Febbuaby  20, 1908.    No.  15,412. 

1.  Evidence   examined   and   held  sufficient  to   sustain  the  yerdicL 

2.  Insurance:     Action   on   Benefit   Gebtifigate:     Defenses.    In    an 

action  to  recover  upon  a  benefit  certificate  issued  by  a  fraternal 
insurance  association,  whose  constitution  contains  a  clause  ma- 
king the  certificate  incontestable  after  two  years,  except  for  tIo- 
lation  of  the  constitution  or  laws  of  the  order,  and  wherein  the 
death  of  the  assured  member  did  not  occur  within  two  jrears  oi 
the  issuance  of  the  certificate,  in  order  to  sustain  a  defense  on 
the  ground  that  the  assured  committed  suicide,  it  la  necessary 
to  allege  and  prove  that  death  by  suicide  is  a  yiolation  of  the 
constitution  or  laws  of  the  order  in  force  at  the  date  of  the  as- 
sured member's  death. 

Appeal  from  the  district  court  for  Cass  county :  Paul 
Jessbn,  Judge.    Afflrmed. 

W.  B.  Risse  and  A.  L.  Tidd,  for  appellant. 
Matthew  Ocring,  contra, 

GkX)D,  C. 

This  action  was  brought  against  the  Supreme  Court  of 
Honor,  a  fraternal  insurance  association,  by  the  bene- 
ficiaries of  a  certificate  of  membership  issued  by  said  as- 
sociation to  Anton  Sebesta.  The  defendant  alleged  that 
Sebesta  committed  suicide  by  eating  the  heads  of  parlor 
matches,  and  that  under  the  constitution  of  the  defendant 
association  it  was  not  liable  when  the  assured  member 
committed  suicide.  Plaintiffs  had  judgment  for  the 
amount  of  the  certificate,  which  was  afterwards  reversed 
by  this  court.  77  Neb.  249.  Upon  a  second  trial  of  the 
cause  in  the  district  court  the  beneficiaries  again  recovered 
a  judgment  for  the  amount  of  the  certificate,  with  interest, 
and  the  defendant  has  appealed  to  this  court. 

Although  there  are  numerous  assignments  of  error,  they 
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relate  principally  to  the  sufliciency  of  the  evidence  to 
sustain  the  verdict,  and  to  the  instructions  given  and  re- 
fused by  the  trial  court.    The  record  discloses  that  Sebesta 
became  a  member  of  the  defendant  association  and  re- 
ceived his  membership  certificate  in  May,  1898,  and  that 
he  came  to  his  death  on  the  14th  day  of  July,  1903.    It  dis- 
closes that  he  was  of  a  cheerful  disposition,  and  had  no 
apparent  cause  or  desire  to  take  his  own  life.     About  a 
month  previous  to  his  death  he  had  suffered  an  injury, 
from  w^hich  he  had  apparently  nearly  recovered.    He  had 
been  making  his  home  with  friends,  whose  home  he  left 
about  a  week  before  his  death,  when  he  went  to  a  near-by 
neighbor.     At  this  time  he  was  ill,  and  complained  of  a 
headache  and  pains  in  his  abdomen.     After  he  left  his 
home  a  box  of  parlor  matches  was  found  near  the  barn 
with  the  heads  off.     At  the  neighbor's,  where  he  stayed 
for  a  day  or  two,  in  the  room  which  he  had  occupied,  was 
found  a  box  of  nmtches  with  the  heads  partly  missing. 
This  neiglibor  asked  Selx^sta  about  the  matches,  but  he' 
neither  admitted  nor  denied  eating  them,  but  looked  down 
and  said:    "I  am  just  so  well  off'  now  as  on  top  of  the 
ground."     This  neighbor  advised  him  to  see  a  doctor, 
which  he  did.    It  appears  that  he  consulted  three  differ- 
ent physicians,  and  made  every  effort  to  get  relief  from  his 
illness,  and  expressed  a  great  desire  to  recover  and  live. 
The  physician  who  last  attended  him  testified  that,  in  his 
opinion,  Sebesta  died  of  phosphorus  poisoning.     The  evi- 
dence shows  that  Sebesta  exhibited  a  number  of  symptoms 
of  phosphorus  poisoning,  while,  on  the  other  hand,  a  num- 
ber of  symptoms  that  usually  attend  phosphorus  poisoning 
were  entirely   absent.    The  first  physician   who  treated 
Sebesta  after  the  match  episode  diagnosed  his  case  as  the 
first  stage  of  typhoid  fever.    There  was  no  direct  evidence 
that  Sebesta  ate  any  of  the  match  heads.    The  record  does 
not  disclose  that  Sebesta  knew  that  the  heads  of  parlor 
matches  contained  phosphorus,  or  that  they  were  poison- 
ous.   Prom  a  consideration  of  all  the  evidence  in  the  case, 
we  think  that  a  jury  might  have  been  justified  in  finding 
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that  Sebesta  died  of  phosphorus  poisoning,  but  we  do  not 
think  the  evidence  is  such  as  to  compel  such  a  finding.  It 
certainly  falls  far  short. of  conclusively  showing  that,  even 
if  Sebesta  did  eat  the  match  heads,  he  thereby  intended  to 
commit  suicide,  and  the  court  did  not  err  in  refusing  to 
direct  a  verdict  upon  that  ground. 

Section  2,  art.  X  of  the  constitution  of  the  Supreme 
Court  of  Honor,  in  force  at  the  time  Sebesta  became  a 
member  of  the  association,  is  as  follows :  "This  order  will 
not  pay  the  benefits  of  members  who  commit  suicide, 
whether  sane  or  insane,  except  it  be  committed  in  delir- 
ium resulting  from  illness,  or  while  the  member  is  under 
treatment  for  msanity,  or  lias  been  judicially  declared  to 
be  insane ;  but,  in  all  cases  not  within  said  exceptions,  \he 
amount  of  money  contributed  to  the  benefit  fund  by  such 
member,  shall  be  returned,  and  shall  be  paid  to  the  bene- 
ficiaries out  of  said  fund  in  lieu  of  the  benefit." 

Section  13  of  the  constitution  then  in  force  is  in  the  fol- 
lowing language:  "After  two  years  certificates  of  mem- 
bership shall  be  incontestable  for  any  cause  except  fraud, 
violation  of  the  constitution  or  laws  of  this  order,  or  a 
failure  to  pay  the  assessment  for  the  benefit  and  general 
funds  as  provided  by  the  laws.'' 

From  a  consideration  of  the  section  first  quoted,  it 
w^ould  appear  that  the  beneficiaries  would  not  be  entitled 
to  recover,  if  Sebesta  committed  suicide  within  two  years 
of  the  date  of  his  membership  certificate,  for  it  was  stipu- 
lated  that  he  was  not  in  a  delirium  resulting  from  illness, 
that  he  was  not  under  treatment  for  insanity,  and  that  he 
had  not  been  judicially  declared  insane  at  the  time  he  was 
supposed  to  have  eaten  the  match  heads.  His  death  oc- 
curred more  than  five  years  after  he  became  a  member,  and, 
under  section  13  above  quoted,  it  is  extremely  doubtful 
whether  or  not  the  defense  of  death  by  suicide  was  elimi- 
nated. It  is  not  necessary  to  decide  that  question,  for  a 
reason  which  we  will  now  state. 

It  appears  that  this  constitution  had  been  superseded 
by  a  new  constitution  which  became  effective  in  the  year 
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1900,  and  which,  so  far  as  appears  from  the  record,  was  in 
force  at  the  time  of  Sebesta's  death.    By  the  adoption  of 
the  new  constitution,  the  old  one  was  abrogated  and  an- 
nulled.    The  record  discloses  that  section  13,  containing 
the  incontestable  clause,  was  carried  forward  in  the  newly 
adopted  constitution,  but  the  record  is  silent  as  to  whether 
or  not  section  2,  art.  X,  above  quoted,  was  contained  in  the 
new  constitution.    Upon  this  state  of  the  record,  the  mem- 
bership certificate  would  be  incontestable  after  two  years, 
save  in  those  cases  falling  within  the  exceptions  desig- 
nated in  the  incontestable  clause.    There  is  no  evidence  in 
the  record  that  any  clause  in  the  constitution-  in  force  at 
the  time  of  Sebesta's  death  was  violated,  or  that  any  of  the 
laws  of  the  order  were  violated,  and  it  was  stipulated  that 
all  assessments  for  the  benefit  and  general  funds  had  been 
paid  as  provided  by  the  laws  of  the  order.    For  the  appel- 
lant to  avail  itself  of  any  defense  that  might  exist  by  rea- 
son of  the  exceptions  in  section  13  of  the  constitution,  it 
would  be  necessary  for  it  to  allege  and  prove  that  Sebesta 
had  violated  some  of  the  provisions  of  the  constitution  or 
some  of  the  laws  of  the  order.     Appellant  has  assumed 
that,  because  the  constitution  in  force  at  the  time  the  cer- 
tificate was  issued  contained  the  suicide  clause,  as  above 
quoted,  the  defense  of  suicide  was  available  to  it  under  the 
exceptions  contained  in  tlie  incontestable  clause.     In  this 
we  cannot  concur.     When  the  old  constitution  was  abro- 
gated by  the  adoption  of  the  new  one,  it  was  the  same  as 
if  it  had  never  existed,  and  we  are  not  at  liberty  to  pre- 
sume, in  the  absence  of  any  evidence,  that  the  suicide 
clause  was  carried  forward  or  re-enacted  into  the  new  con- 
stitution.   It  therefore  follows  that,  upon  the  state  of  the 
record  as  it  existed,  suicide  did  not  constitute  a  defense. 

The  instructions  complained  of  relate  to  the  alleged  mis- 
direction of  the  court  in  defining  suicide,  and  in  the  re- 
fusal to  instruct  the  jury  with  reference  to  the  defense  of 
suicide  as  requested  by  the  appellant.  We  have  examined 
these  instructions,  nnd  think  that  they  properly  state  the 
law.    But  in  the  view  that  we  have  heretofore  expresse<l. 
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that  suicide  did  not  constitute  a  defense,  as  shown  by  the 
record,  it  is  not  necessary  to  further  consider  the  instruc- 
tions. 

There  is  no  reversible  error  in  the  record,  and  the  judg- 
ment of  the  district  court  should  be  affirmed. 

DuFPiB  and  Epperson,  OC,  concur. 

By  the  Court:    For  the  reason.^  given  in  the  foregoing 
opinion  the  judgment  of  the  district  court  is 

Affirmed. 


T.  G.  Northwall  Company,  appellee,  v.  Mary  K.  Osgood, 

APPELLANT. 
Filed  February  20,1908.    No.  15,050. 

1.  Husband  and  Wife:    Married  Woman's  Contracts.     The  syllabus 

In  Farmers^  Bank  v.  Boyd,  67  Neb.  497,  reaffirmed,  and  held  to 
be  the  settled  doctrine  of  this  -court. 

2.  :    :     The  construction  placed  by  this  court  upon  the 

married  woman's  act,  in  Grand  Island  Bankinff  Co.  v.  Wright, 
53  Neb.  574,  reaffirmed  and  held  to  be  the  settled  doctrine  of  this 
court. 

3. :    Notes:    Innocent  Purchaser.    A  purchaser  for  value,  be^ 

fore  maturity,  of  a  promissory  note,  signed  by  a  married  woman. 
cannot  invoke  the  rule  of  Innocent  purchaser,  as  against  the 
defense  of  coverture,  by  showing  simply  that  he  had  no  notice 
or  knowledge  of  such  coverture  at  the  time  he  purchased  such 
note. 

Appeal  from  the  district  court  for  Johnson  county: 
John  B.  Rapbe,  Judge.    Reversed. 

D.  F.  Osgood,  for  appellant. 

E.  R.  Hitchcock,  contra. 

Fawoett,  0. 

Plaintiff,  T.  G.  Northwall  Company,  sued  upon  a  com- 
bination chattel  mortgage  note,  executed  May  22,  1902, 
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and  payable  on  or  before  April  1,  1903,  to  W.  P.  Atkins, 
or  bearer,. at  his  oflBce  in  Sterling,  Nebraska.  Tlie  petition 
alleges  that  on  the  19th  day  of  January,  1903,  Atkins  in- 
dorsed said  note,  and  for  a  valuable  consideration,  in  the 
usual  course  of  business,  delivered  the  same  to  plairitiflf, 
and  tliat  plaintiff  became  the  owner  of  said  note  before 
maturity,  without  notice,  and  is  an  innocent  owner  of  said 
note.  To  this  petition,  defendant,  Mary  K.  Osgood,  filed 
her  answer,  in  which  she  alleges,  among  other  things: 
"(2)  This  defendant  alleges  that  she  is  a  married  woman, 
living  with  her  husband,  Daniel  F.  Osgood,  and  has  been 
for  the  19  years  last  past.  (3)  Defendant  alleges  that 
she  did  not  sign  the  note  sued  on  with  the  intention  of 
binding  her  separate  property  or  estate,  nor  was  the  con- 
sideration for  said  note  used  for  the  benefit  of  her  separate 
property  or  estate.  (4)  Defendant  alleges  tliat  the  note 
sued  on  was  signed  at  the  request  of  her  husband,  above 
named,  for  the  payment  of  one  gasoline  engine  purchased 
by  him  of  one  W.  P.  Atkins."  Then  follow  a  number  of 
other  allegations  to  wliich  it  is  not  necessary  to  refer.  Nj 
reply  whatever  was  filed  to  this  answer.  Such  being  the 
state  of  the  record,  then,  under  the  well-settled  practice 
in  this  state,  defendant  was  entitled  to  a  judgment  on 
the  pleadings.  No  motion  for  su6h  a  judgment  was  inter- 
posed, however,  but  the  parties  proceeded  to  trial  tf> 
the  court,  a  jurj'  having  previously  been  waived.  After 
hearing  the  evidence  and  arguments,  the  court  found  in 
favor  of  the  plaintiff,  and  entered  judgment  against  the 
defendant  for  the  amount  of  the  note  and  interest,  aggre- 
gating the  sum  of  $105.  A  motion  for  new  trial  was  duly 
filed  and  overruled,  and  the  case  is  here  for  review. 

Even  if  we  give  plaintiff  the  benefit  of  a  reply  denying 
generally  the  allegations  of  dc^fendant's  answer,  on  the 
theory  that  defendant  went  to  trial  without  raising  the 
question  of  the  absence  of  sudi  reply,  we  must  still  reverse 
the  judgment  of  the  trial  court.  It  is  no  longer  an  open 
question  that  "it  is  the  settled  doctrine  of  this  court  that 
the  signing  of  a  promissory  note  by  a  married  woman 
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does  not  raise  the  presumption  that  she  intended  thereby 
to  render  her  separate  estate  liable  for  its  payment,  nor 
that  it  was  given  with  reference  to  her  separate  proix^rt}-, 
trade,  or  business,  or  upon  the  faith  and  credit  thereof; 
and  to  an  action  upon  such  note  coverture  is  a  complete 
defense,  unless  the  plaintiff  shall  establish  by  a  preponder- 
ance of  the  evidence  that  the  note  was  made  with  referenir 
to,  or  upon  the  faith  and  credit  of,  tlie  wife's  separate 
estate  or  business,  or  with  an  intention  on  her  part  to 
charge  her  separate  estate  with  its  payment/'  State  Nat, 
Bank  v.  Smith,  55  Neb.  54;  (rratid  Island  Banking  Co.  r. 
Wj^ighty  53  Neb.  574;  Farmers  Bank  v.  Boyd,  67  Neb.  497. 

The  evidence  contained  in  the  bill  of  exceptions  shows 
that  the  note  in  controversy  was  given  by  defendant  in 
payment  of  a  gasoline  engine  that  had  been  sold  by  Atkins 
to  defendant's  husband.  Defendant  testified  that  she  was 
a  married  woman,  and  living  ^with  her  husband;  that, 
when  she  signed  tlie  note,  she  did  not  intend  to  bind  her 
separate  property  any  further  than  as  it  was  \\Titten  in 
the  note,  which  could  mean  notliing  more  than  that  the 
gasoline  engine  named  in  the  mortgage  clause  of  the  note 
might  be  held  as  a  pledge  for  the  payuient  of  the  same 
Plaintiff  pla(*(*s  great  reliance  upon  two  questions  pro- 
pounded to  defendant  by  the  court,  and  her  answers 
thereto,  viz. :  *'Q.  By  the  (^ourt.  AAlio  brmght  the  gasoline 
engine?  A.  Mr.  Osgood  bought  it.  Q.  Whose  was  it  after 
it  was  bought;  was  it  yours  or  his?  A.  I  suppose  it  was 
mine,  my  name  was  attached  to  the  note."  There  is 
nothing  in  the  record  to  show  where  the  engine  was  used, 
or  for  whose  benefit.  This  is  all  of  the  evidence  in  any 
manner  tending  to  show  that  defendant  was  dealing  vnth 
reference  to  her  sc^parate  estate.  In  our  o])inion  it  falls 
far  short  of  being  sufficient  to  establish  that  fact. 

The  uncontradicted  evidence  shows  that  before  plaintiff 
purchased  the  note  in  suit,  one  of  its  representatives  took 
it,  with  otlier  notes,  to  the  Farmers  &  Merchants  Rank, 
and  inquired  of  the  casliier,  the  witness  l^oatsman,  as  to 
the  respcmsibility  of  the  makers  of  such  notes.    Mr.  Boats- 
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*  man  told  him  that  the  note  in  suit  T\'as  good,  but  that  Mr. 
Osj*()od  (husband  of  defendant)  claimed  that  Atkins,  the 
original  payee,  owed  him  something,  and  thtit  there  was 
a  dispute  between  tliem.  Tlie  evidence  also  shows  that 
plaintiff  did  not  become  the  holder  of  the  note  by  an  ordi- 
nary purchase,  but  took  it  from  Atkins  in  payment  of  an 
open  account,  and  gave  him  credit  on  a(*count  for  the 
.  amount  of  the  note.  There  can  be  no  doubt  but  tliat  plain- 
tiff's representative  was  trying  to  collect  a  claim  which 
plaintiff  held  against  Atkins,  and  that  he  knew  when  he 
took  the  note  in  suit  that  the  maker  was  a  married  woman 
and  the  wife  of  D.  P.  Osgood,  who  was  disputing  with 
Atkins  the  payment  of  it.  tinder  these  circumstances,  we 
do  not  think  plaintiff  can  be  held  to  be  an  innocent 
purchaser  without  notice. 

Conceding  that  plaintiff  purchased  the  note,  for  value, 
before  maturity,  and  without  notice  of  any  defenses,  we 
must  still  hold  that  such  facts  cannot  overcrmie  the  defense 
of  coverture  interposed  and  established  by  defendant.  In 
De  Qaalon  v,  Mathcrne,  5  La.  Ann.  495,  it  is  said:  "The 
plaintiff  insists  that,  though  this  note  might  not  have  been 
good  in  the  hands  of  the  original  holder,  yet  in  those  of 
a  subsequent  holder  for  a  valuable  consideration  the  wife 
cannot  resist  the  payment.  Tliis  question  came  before  the 
supreme  court  in  the  case  of  ^prigg  v,  BoisHwr,  5  ilart. 
(n.  8.)  54,  and  was  decided  in  favor  of  the  wife.  Tcmced- 
ing  that  the  consideration  of  a  negotiable  note  transferred 
befolpe  maturity  cannot  be  gone  into  in  an  action  by  the 
indorsee,  the  court  in  that  case  correctlv  held  that,  wlien 
the  objection  to  the  contract  arose  from  the  incapacity  of 
a  party  to  enter  into  it,  that  which  had  not  a  binding 
effect  when  it  was  made  cannot  acquire  it  by  indorsement. 
The  note  showed  upon  its  face  that  the  maker  was  a  mar- 
ried woman.  This  was  sufficient  to  put  the  plaintiff  upon 
inquiry  before  he  disc<mnted  it,  and  it  was  incumbent 
ui)on  him  to  ascertain  that  the  separate  estate  of  the  wife 
could  be  charged  with  it."  If  plaintiff's  representative,  at 
the  time  he  took  the  note  from  Atkins,  knew  that  plaintiff 
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was  a  married  woman,  pl{\intiff  would  be  bound  by  such 
knowledge  as  effectually  as  if  the  note  showed  upon  its 
face  that  the  maker  was  a  married  woman,  and  would 
therefore  come  within  the  rule  announced  in  the  above 

case. 

We  think  the  defense  of  coverture  is  analogous  to  that 
of  minority.    It  will  not  be  claimed  that  a  purchaser  for 
value,  before  maturity,  of  a  promissory  note  signed  by  a 
minor,  could  evade  the  defense  of  minority  by  showing 
want  of  knowledge  of  the  maker's  age ;  and  it  seems  to 
us  tliat  the  defense  of  coverture  should  be  governed  by 
the  same  rule.     In  each  case,  the  infirmity  in  the  note 
is  the  Avant  of  capacity  of  the  maker.     In  the  one  case, 
the  note  is  voidable  under  the  settled  law^  of  this  state,  and, 
in  the  other,  it  is  void  as  at  common  law,  the  statute  not 
Imving  enhirged  a  married  woman's  capacity  to  contract 
generallv.      Givntd  Island  Banking  Co,   v,    Wi^ight,  and 
Farmers  Bank  v,  Boyd,  supra.     In  Englehert  v.  Troj*clL 
40  Neb.  195,  212,  w^e  said :  "And  besides  there  is  no  such 
thing  as  an  innocent  purchaser  of  a.  minor's  property." 
The  reason  for  that  rule  rests  in  tlie  absolute  right  of  the 
minor  to  disaffirm  all  contrai-ts,  other  than  for  necessaries, 
made  while  under  the  disabilitv  of  infancv.    In  like  man- 
ner  there  can  be  "no  such  thing  as  an  innocent  purchaser 
of  a  married  w^oman's  note,"  because  of  the  absolute  right 
of  a  married  woman  to  disaffirm  all  contracts  executed 
while  under  the  disability  of  coverture,  w^hich  are  not 
made  with  reference  to,  and  upon  the  faith  and  credit 
of,  her  separate  business  or  property.    We  therefore  hold 
tliat  a  pnrcliaser  for  value,  before  maturity,  of  a  promis- 
sory note,  signed  by  a  married  woman,  cannot  invoke  the 
rule  of  innocent  purchaser,  as  against  the  defense  of  cover- 
ture, by  showing  simply  that  he  had  no  notice  or  knowl- 
edge of  such  coverture  at  the  time  he  purchased  such  note. 

We  recommend  that  the  judgment  of  the  district  court 
be  revers(»d  and  the  cause  remanded  for  further  proceed- 
ings in  harmony  herewith. 

Ames  and  Calkins,  CC,  concur. 
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By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded  for  further  proceedings  in  harmony 
therewith. 

RfiVERSBD. 


Omaha  Furniture  &  Carpet  Company,  appellee,  v. 

Morris  Meyer,  appellant. 

Piled  February  20, 1908.     No.  15,068. 

« 

Parties:  Substitution.  Plaintiff  H.  J.  A.,  sole  proprietor  of  a  busi- 
ness which  he  conducted  under  the  name  of  "Omaha  Furniture 
it  Carpet  Company,"  commenced  an  action  in  replevin  in  justice 
court  under  said  name.  Before  trial  in  the  justice  court  his 
request  to  substitute  his  individual  name  as  plaintiff  was  denied. 
On  appeal  to  the  district  court  the  request  was  renewed  and  the 
substitution  permitted.     Held  proper  practice.     Code,  sec.  144. 

Appeal  from  the  district  court  for  Douglas  county: 
William  A.  Redick,  Judge.    Affirmed. 

W.  8.  Shoemaker y  for  appellant. 

Q.  TF.  Shields,  contra, 

Pawcbtt,  C. 

This  case  is  here  for  the  second  time.  On  its  first  ap- 
pearance in  this  court  it  appeared  under  the  title  of 
^^ Morris  Meyer,  Plaintiff  in  Error,  v.  Omaha  Furniture  d 
Carpet  Company,  Defendant  in  Error,"  76  Neb.'  405. 
Meyer  was  defendant  and  the  Omaha  Furniture  &  Carpet 
Company  plaintiff  in  the  court  below.  In  the  briefs  filed 
by  both  sides  on  this  hearing  the  parties  are  again  desig- 
nated as  ^^ Omaha  Furniture  &  Carpet  Company  v,  Morris 
Meyer,"  but  in  the  assignments  of  error,  and  in  the  prae- 
cipe filed  on  this  hearing  by  defendant  Meyer,  the  case  is 
entitled  ^'Omaha  Furniture  d  Carpet  Company  and  Henry 
52 
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J.  Abrahams,  Suhsiitutcd  Plaintiff,  v.  Morris  Meyer /^  An 
examination  of  the  petition  of  plaintiff  in  the  court  below 
discloses  the  fact  that  the  title  as  given  by  defendant  in 
his  praecipe  is  substantially  correct;  but  a  literally  correc-t 
statement  of  the  present  parties  would  be  ^^ Henry  J.  Abra- 
hams V.  Morris  Meyer. ^^ 

This  was  an  action  in  replevin  instituted  originally  in 
the  name  of  the  Omaha  Furniture  &  Carpet  Company  v. 
Mortis  Meyer  et  al,  before  a  justice  of  the  pea^e  ift  Doug- 
las county.  In  the  justice  court  the  point  was  made  by 
defendant  that  plaintiff  was  not  the  real  party  in  interest, 
and  had  no  legal  capacity  to  sue.  Plaintiff  asked  leave  to 
substitute  the  name  of  Henry  J.  Abrahams  as  party  plain- 
tiff, claiming  that  he  was  the  real  party  in  interest;  tliat 
he  was  doing  business  in  the  name  of  the  Omaha  Furniture 
&  Carpet  Company,  and  was  the  sole  owner  and  proprietor 
of  the  business  conducted  under  such  name.  This  retjuest 
was  denied  in  the  justice  court,  and  judgment  rendered 
for  the  defendant.  Plaintiff  appealed  to  the  district  court, 
in  which  court  a  petition  was  filed  in  which  it  was 
attempted  to  state  facts  sufficient  to  show  the  authority 
of  the  plaintiff  under  the  name  of  the  Omaha  Pumitiife 
&  Carpet  Company  to  maintain  the  action.  Defendant 
filed  a  motion  to  strike  the  petition  from  the  files  upen 
the  ground  that  it  showed  on  its  face  that  plaintiff  was 
not  the  real  party  in  interest.  This  motion  being  over- 
ruled, defendant  was  given  leave  to  demwr  inatanter,  amd 
he  did  so,  alleging  as  grounds  of  demurrer  that  pt^tntiff 
liad  no  legal  capacity  to  sue;  that  the  petition  sfcf>wec1 
upon  its  face  that  it  was  not  prose<^uted  in  the  ilaifte  of 
the  real  party  in  interest,  and  that  the  petition  failed 
to  state  a  cause  of  action  against  the  defendant.  The 
demurrer  was  overruled,  and  judgment  entered  in  favor 
of  plaintiff,  from  which  judgment  the  defendant  apj^aled. 
This  court  reversed  the  judgment  of  the  court  below,  and 
remanded  tlie  case  "for  further  proceedings  accordin;^  to 
law."  In  the  opinion  by  Oldham,  C,  it  is  said:  'HlVhen 
the  cause  was  removed  by  appeal  to  the  distri^^t  courts 
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plain^tiff  did  not  ask  leave  to  subntitiite  Abrahams  as  the 
plaintiff  in  the  cause  of  action,  but,  on  the  contrary,  filed 
a  petition  in  which  Yte  plainly  attempted  to  state  facts 
sufficient  to  show  the  authority  of  the  Omaha  Furniture 
&  Carpet  Company  to  maintain  the  action  in  its  own 
name."  When  the  case  was  remanded  to  the  district  court, 
defendant  moved  the  court  to  sustain  the  demurrer  which 
he  had  interposed  prior  to  the  former  appeal,  and  for 
judgment  of  the  district  court  in  his  behalf,  "based  on 
the  mandate  and  opinion  of  this  court  on  file  in  the  case." 
Before  this  motion  was  disposed  of,  plaintiff  moved  the 
court  to  substitute  Henry  J.  Abrahams  as  plaintiff.  Th^e 
district  court  overruled  defendant's  motion  for  judgment, 
and  granted  plaintiff  leave  to  make  the  desired  substitu- 
tion. Plaintiff  thereupon,  by  leave  of  court,  filed  an 
amended  petition  in  the  name  of  Henry  J.  Abraliams  as 
plaintiff,  in  which  he  alleged  "that  for  many  years  last 
past  he  has  conducted,  and  still  cottduets,  his  business 
under  the  name  of  the  Omaha  Furniture  8c  Carpet  Com- 
pany, and  that  said  Henry  J.  Abrahams  and  Omaha  Fur- 
niture &  Carpet  Company  are  one  and  the  same  person^ 
that  he  is  sole  owner  and  projjrietor  of  said  Omaha  Fur- 
niture &  Carpet  Company;  that  said  business  is  the  buying 
and  selling  of  furniture,  carpets,  draperies,  and  all  sorts 
c^  household  furnishings;  that  said  Oliiaha  Furniture  & 
Carpet  Company  is  not  incorporated,  and  consists  solely 
of  the  said  plaintiff,  Henry  J.  Abrahams;  that  at  the 
commencement  of  this  suit  he  was,  and  ever  since  has 
been,  and  still  is,  the  owner  of  the  following  described 
goods  and  chattels,  to  wit"  (naming  the  articles  set  out 
in  the  replevin  suit).  The  defendant  moved  the  court  to 
strike  out  of  the  amended  petition  the  name  of  Henry  J. 
Abrahams  as  party  plaintiff,  and  to*  affirm  the  judgment 
entered  in  the  justice  court  against  the  Omaha  Furniture 
&  Carpet  Company,  and  also  to  strike  from  the  files  the 
amended  petition  filed  in  the  name  of  Henry  J.  Abrahams, 
for  various  reasons  stated  in  said  motion.  The  district 
court  overruled  the  motion,  whereupon  defendant  refused 
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to  pload  further,  electing  to  stand  upon  his  motion.  Judg- 
ment was  thereupon  entered  in  favor  of  the  plaintiff,  and 
from  that  judgment  defendant  prosecutes  the  present 
appeal. 

Defendant  rests  his  right  to  a  reversal  of  the  judgment 
of  the  court  below  on  Flanders  v,  Lyon  &  Ilealy,  51  Neb. 
102,  on  the  strength  of  which  case  this  court  reversed  the 
case  on  the  former  hearing.  We  do  not  think  Flanders  v. 
Lyon  d  Hcaly  is  in  point  on  the  present  hearing.  In  that 
case  an  attempt  was  made  to  substitute  an  entirely  dif- 
ferent party  plaintiff,  the  motion  being  for  leave  to  sub- 
stitute P.  J.  Healy  as  plaintiff  in  place  of  the  firm  of 
Lyon  &  Healy,  "for  the  reason  that  the  note  and  mortgage 
on  which  tliis  action  is  based  have  been  assigned  to  Siiid 
P.  J.  Healy,  w^ho  now  owns  the  same."  This  court  very 
properly  held  that  "in  a  replevin  suit,  where  the  plaintiff 
has  taken  the  property,  it  is  error  to  permit  a  stranger 
to  be  substituted  for  the  original  plaintiff  over  de- 
fendant's objection."  On  the  former  hearing  of  this  case 
no  question  of  the  right  of  substitution  was  raised.  The 
point  in  controversy  then  was  that  plaintiff's  petition  on 
its  face  failed  to  show  the  capacity  of  the  Omaha  Furni- 
ture &  Carpet  Company  to  sue.  The  question  now  before 
the  court  is :  Did  the  court  err  in  permitting  the  substitu- 
tion of  Henry  J.  Abraliams  as  plaintiff  in  lieu  of  the 
Omaha  Furniture  &  Carpet  Company?  The  amendment 
alloAved  simply  permitted  the  correction  of  the  name 
of  the  plaintiff;  the  name  "Omaha  Furniture  &  Carpet 
Company,"  under  w-hich  Abrahams  did  business,  having 
been  used  as  the  name  of  the  plaintiff  instead  of  Mr, 
Abrahams'  individual  name.  This  was  not  permitting  the 
substitution  of  a  stranger,  but  was  simply  permitting  the 
correction  of  the  name. 

Section  144  of  the  code  reads:  "The  court  may,  either 
before  or  after  judgment,  in  furtherance  of  justice,  and 
on  such  terms  as  may  be  proper,  amend  any  pleading, 
process,  or  proceeding,  by  adding  or  striking  out  the  name 
of  any  party,  or  by  correcting  a  mistake  in  the  name  of  a 
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party,  or  a  mistake  in  any  otlier  respect,  or  by  inserting 
other  allegations  material  to  the  ease,  or,  when  the  amend- 
ment does  not  change  substantially  the  claim  or  defense, 
by  conforming  the  pleading  or  proceeding  to  the  facts 
proved.  And  whenever  any  proceeding  taken  by  a  party 
fails  to  conform  in  any  respect  to  the  provisions  of  this 
code,  the  court  may  permit  the  same  to  be  made  conform- 
able thereto,  by  amendment/^  Under  this  statute  we  think 
the  district  court  would  have  the  right  to  permit  an 
amendment,  such  as  was  made  in  this  case,  at  any  time, 
either  before  or  after  judgment.  In  Brandt  v.  Albcrs,  6  . 
Neb.  504,  this  court  said:  "Where,  upon  the  death  of  a 
plaintiff,  there  is  an  order  of  revivor  in  the  name  of  the 
administrator  duly  entered,  the  failure  of  the  clerk  to 
change  the  title  of  the  case  accordingly  is  not  fatal  to  the 
judgment  subsequently  rendered.  This  is  a  mistake  that 
may  be  remedied  on  motion,  even  after  judgment."  And 
in  Pekin  Plow  Co,  v,  Wilson^  66  Neb.  115,  it  was  held 
that  "in  this  state  the  right  to  amend  is  as  liberally  ac- 
corded in  replevin  actions  as  in  other  causes."  In  McDon- 
ald V.  State  of  Nebraska,  101  Fed.  171,  it  is  said :  "There 
is  no  such  thing  as  a  vested  right  in  a  technical  error  or 
defect  in  the  pleadings  or  the  parties  to  the  action.  No 
error  or  defect  can  be  regarded  which  does  not  affect  the 
substantial  rights  of  the  adverse  party.  *  *  *  At  this 
day  the  party  who  seeks  to  profit  by  an  error  or  mistake 
in  pleading  must  be  able  to  invoke  the  principle  upon, 
which  the  law  of  estoppel  is  founded."  The  amendment 
permitted  by  the  district  court  certainly  did  not  affect 
the  substantial  rights  of  the  defendant.  Henry  J.  Abra- 
hams was  the  Omaha  Furniture  &  Carpet  Company,  and 
vice  versa.  The  lease  under  which  plaintiff  was  claiming 
the  right  to  take  the  property  was  executed  in  the  name 
of  Omaha  Furniture  &  Carpet  Company,  but  the  parties 
all  well  knew  that  the  Omaha  Furniture  &  Carpet  Com- 
pany was  really  Henry  J.  Abrahams.  The  substitution 
of  Henry  J.  Abrahams  as  plaintiff,  therefore,  was  no  more 
a  change  of  the  real  parties  than  if  the  suit  had  been 
commenced  in  the  name  of  J.  Henry  Abrahams,  and,  upon 
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discovery  of  the  clerical  error  after  the  suit  was  com- 
menced, plaintiff  had  been  permitted  to  change  the  name 
to  Henry  J.  Abrahams.  Henry  J.  Abrahams  commenced 
the  suit,  had  prosecuted  it  from  the  beginning,  and  was 
the  sole  owner  of  the  property  and  cause  of  action,  but, 
by  inadvertence  or  mistake,  had  commenced  the  suit  under 
a  wrong  name.  The  court  did  not  err  in  permitting  tlie 
amendment. 

If  what  defendant  states  in  his  brief  as  to  the  character 
of  plaintiff  and  the  merits  of  the  Cimtroversy  in  this 
action,  if  they  had  l)een  gone  into,  is  true,  it  is  to  be 
regretted  that  defendant  did  not  file  his  answ»  and 
proceed  to  trial  upon  the  merits;  but,  having  elected  to 
stand  upon  what  he  believ^  to  be  his  technical  riglits, 
and  having  permitted  judgment  to  go  against  him,  we  do 
not  see  how  we  can  relieve  him  from  the  situation  in 
which  he  has  permitted  himself  to  be  placed. 

We  recommend  that  the  judgment  of  the  district  court 
be  afflnned. 

Calkins  and  Koor,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affibmed. 


Nathan  C.  Goodrich,  appellee,  v.  University  Place  et 

AL.,  APPELLANTS. 

Fn£D  Febbuabt  20, 1908.    Na  16.083. 

1.  Cltiee:  Care  of  Streets:  Liabu^ity.  The  making,  improving  and 
repairing  of  streets  by  a  municipal  corporation  relate  to  its  cor- 
porate interests  only,  and  it  is  liable  for  its  failure  to  perform 
its  duty. 

2. :  Privileges:  Obligations.  By  accepting  the  special  privi- 
leges and  powers  of  taxation,  supervision  and  local  government, 
cities  of  the  second  class  and  villages  assume  the  duties,  reepon- 
sibilities  and  liabilities  flowing  therefrom  and  incident  thereto 
in  the  same  manner  and  to  the  same  extent  as  any  other  muni- 
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cipality;  and  Buch  special  privileges  and  powers  constitute  a 
sufficient  consideration  for  the  obligations  and  liabilities  thus 
assumed. 


'•  :    Care  of  Streets:    Liability.    A  city  of  the  secoAd  class  or 

village  has  the  exclusive  control  of  its  streets,  and  ample  means 
Are  placed  under  the  control  of  its  constituted  authorities  to  main- 
tain the  streets  in  a  safe  condition.  Under  these  circum6tance0, 
it  is  liable  for  its  failure  to  perform  its  duty. 

Appeal  from  the  district  court  for  Lancaster  county: 
Edward  P.  Holmes,  Judge.    Affirmed, 

T.  M.  Wimherley  and  Wilson  d  Brown,  for  appellants. 

R.  D.  Stearns  and  Billingsley  di  Oreene,  contra. 

Fawcett,  C. 

The  petition  in  this  case  alleges  substantially  that  Uni- 
vensity  Place  is  a  city  of  the  second  class  and  Bethany 
Heights  a  village,  each  duly  organised  and  existing  as 
such  undw  the  laws  of  this  state,  and  that  under  the 
laws  of  this  state  it  was  the  duty  of  appellants  to  keep 
the  streets  of  such  city  and  village  in  good  order,  and 
at  all  times  to  keep  tlie  bridges  in  good  repair,  and  to 
place  i>arriers  and  railings  along  dangerous  embankments 
and  declivities  along  the  streets  within  their  corporate 
limits;  that  Vine  street  or  the  Vine  street  road  lies  within 
t4ie  corporate  limits  of  said  defendants,  and  as  a  part  of 
siiid  road  there  was  a  bridge  which  was  allowed  to  get 
out  of  repair  and  so  remain;  that  tiiere  was  a  dangerous 
embankment  near  the  bridge  without  barriers  or  railings 
or  other  protection,  which  was  permitted  to  remain  in 
such  dangerous  condition,  and  that  plaintiff,  while  driving 
along  and  over  said  street  and  bridge,  by  reason  of  the 
defective  and  dangerous  condition  of  the  bridge  and  em- 
bankment, was  thrown  out  of  his  wagon  and  down  the 
embankment,  and  injured.  There  was  a  trial  to  a  jury, 
which  returned  a  verdict  in  favor  of  plaintiff  for  f500. 
Prom  a  judgment  on  the  verdict  this  appeal  is  prosecuted. 

<]k)unsel  for  appellants  in  their  brief  state:  "We  wish 
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to  submit  this  case  in  this  court  upon  the  single  proposi- 
tion of  the  liability  of  cities  of  tlie  second  class  and  vil- 
lages in  this  state  for  negligence  in  failing  to  keep  their 
streets  and  bridges  in  repair.  ♦  ♦  ♦  if  the  law  imposes 
such  a  liability  the  appellants  are  content  with  the  verdict 
and  judgment;  but  they  contend  that  under  the  law  the 
facts  stated  in  the  petition  impose  no  liability  upon  them, 
and  for  this  reason  they  ask  that  the  judgment  be  set 
aside  and  the  cause  of  action  dismissed."  Counsel  for 
appellants  plant  themselves  squarely  upon  the  doctrine 
that  the  common  law  imposes  no  liability  upon  either 
counties,  townships,  school  districts,  or  municipalities  for 
injuries  to  individuals  growing  out  of  defective  highways, 
and  that,  such  being  the  fact,  no  such  liability  exists  un- 
less imposed  by  statute;  that  such  right  in  the  individual 
as  against  the  public  is  in  derogation  of  the  common  law, 
and  does  not  exist  unless  it  is  conferred  by  express  terms 
of  the  statute,  or  by  necessary  implication  from  the  terms 
of  such  statute,  and  that  in  this  state  there  is  no  statute 
grantiiig  any  such  right  in  express  terms  as  to  cities  of 
the  second  class  and  villages,  nor  any  statute  concerning 
them  from  tlie  terms  of  which  it  can  be  said  that  such 
liability  may  be  implied.  Tlie  law  governing  cities  of  the 
second  class  and  villages,  in  force  at  the  time  of  the  injury 
complained  of,  is  found  in  article  I,  ch.  14,  Comp.  St.  1905. 
The  sections  of  that  chapter  bearing  on  the  question  under 
consideration  are  as  follows: 

Sections  21  and  676.  "The  overseer  of  streets  shall,  sub- 
ject to  the  orders  of  the  mayor  and  council  (board  of  such 
village),  have  general  charge,  direction,  and  control  of  all 
work  on  the  streets,  sidewalks,  culverts,  and  bridges  of 
the  city  (or  village),  and  shall  perform  such  other  duties 
as  the  council  (board)  may  require  (direct)." 

"Section  69.  In  addition  to  the  powers  hereinbefore 
granted  cities  and  villages  under  the  provisions  of  this 
chapter,  each  city  and  village  may  enact  ordinances  or 
by-laws  for  the  following  purposes:  ♦  ♦  ♦  Subd.  Ill, 
To  provide  for  the  grading  and  repair  of  any  street. 
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avenue  or  alley,  and  the  construction  of  bridges,  culverts 
and  sewers.  ♦  ♦  ♦  Subd.  IV.  To  construct  sidewalks; 
to  curb,  pave,  gravel,  macadamize  and  gutter  any  highway, 
street,  avenue  or  alley  therein  (to  grade  from  lot  line  to 
curb  line  of  its  streets  and  highways  for  sidewalks  and 
parks;  to  park  any  highway,  street,  avenue  or  alley,  and 
to  maintain  parks  thereon) ;  and  to  levy  a  special  tax  on 
tlie  lots  and  parcels  of  land  abutting  on  such  highway, 
str(H^t,  avenue  or  alley,  to  pay  the  expenses  of  such  im- 
provements. But,  unless  a  majority  of  the  resident  owners 
of  the  property  subject  to  the  assessment  for  such  improve- 
ments petition  the  council  or  trustees  to  nmke  same,  sucli 
improvements  shall  not  be  made  until  three-fourths  of  all 
the  members  of  such  council  or  board  of  trustees  shall  by 
vote  assent  to  the  making  of  the  same." 

"Section  77.  The  city  council  or  board  of  trustees  shall 
have  the  care,  supervision,  and  control  of  all  public  high- 
ways, bridges,  streets,  alleys,  public  squares,  and  commons 
Avithin  the  city  or  village,  and  shall  cause  the  stmie  to  be 
kept  open  and  in  repair,  and  free  from  nuisances." 

We  are  unable  to  discover  any  substantial  difference 
between  the  powers  and  privileges  given  to,  and  obliga- 
tions and  liabilities  imiM)sed  upon,  cities  of  the  second 
class  and  villages,  and  municipalities  of  any  other  class. 
The  same  rules  of  law  must  therefore  be  applied  to  all. 
In  their  brief  counsel  for  appellants  rely  upon  Ooddard 
V.  City  of  Lincoln,  69  Neb.  594;  Schmidt  v.  City  of  Fre- 
mont, 70  Neb.  577 ;  City  of  Detroit  v,  lilackehy,  21  Mich. 
84,  together  with  the  quotation  therein  from  Eastman  v. 
Meredith,  36  N.  H.  284,  and  Roberts  v.  City  of  Detroit, 
102  Mich.  64.  We  do  not  think  either  of  the  Nebraska  cases 
cited  is  in  point  here.  In  Schmidt  v.  Fremont  the  only 
questions  considered  were  whether  a  party  who  had  been  . 
injured  by  a  defective  sidewalk  was  required  to  give  notice 
to  the  mayor  or  city  clerk  within  30  days  after  the  occur- 
rence of  the  accident  or  injury;  and,  second,  w^hether  inca- 
pacity, caused  by  his  injury,  to  give  the  notice  would  be  a 
sufficient  excuse  for  noncompliance.    We  decided  the  for- 
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mer  of  those  two  questions.in  the  affirmative,  and  tb^  Ifttter 
in  the  negative.  Nothing  else  was  considered  or  decided 
in  that  case.  In  Ooddard  v.  City  of  Lincoln  tbe  question 
was  whether,  under  section  110,  art.  I,  ch.  13,  Ck)mp.  St 
1901,  the  city  of  Lincoln  could  be  held  liaUe  for  injories 
unless  a  notice  in  writing  of  the  defect  causing  the  injur; 
had  been  filed  with  the  city  clerk  at  least  five  days  before 
the  injury  occuiTed.  We  held  that  the  legislature  had  a 
perfect  right  to  thus  limit  a  person's  right  to  lecoTer 
against  a  city.  In  the  first  paragraph  of  tbe  qrUabufi  it 
is  said :  "The  liability  of  a  city,  for  injuries  resulting  from 
defective  streets  or  sidewalks,  rests  exclusively  upon  ex- 
[>ress  or  implied  provisions  of  the  statute,  and  it  is  4^mpe- 
tent  for  the  legislature  to  limit  such  liability  or  remoTe 
it  entirely."  That  such  power  is  vested  in  the  legislature 
there  is  no  room  for  doubt;  but  that  Caae  does  aot  decide 
that  a  municipality  is  not  liable  to  one  who  is  injured 
by  reason  of  the  negligence  of  such  municipality  in  keep- 
ing its  streets  and  sidewalks  in  reasonably  safe  coodition 
for  travel,  unless  such  liability  is  imposed  by  statute.  In- 
deed, we  think  there  is  force  in  the  argument  ^f  counsel 
for  appellee  that  "the  language  of  the  court  implies  that 
there  is  a  liability  now,  as  a  liability  could  not  be  limited' 
or  'entirely  removed'  if  it  did  not  exist."  We  hav£  read 
the  opinion  with  great  care,  and  are  unable  to  find 
anything  in  it  to  sustain  the  position  of  appdlanta  in 
this  case.  On  the  contrary,  on  page  597,  the  opinion  cites 
City  of  Omaha  v.  Olmstead,  5  Neb.  446,  and  says:  "The 
principle  announced  in  that  case  has  since  been  frequently 
applied."  An  examination  of  City  of  Omaha  v.  Olmstead 
shows  that  the  question  under  couBideration  in  this  case 
was  squarely  before  us  in  that.  In  the  opinion  we  aay: 
"It  will  not  be  denied  that  an  act  providiiig  for  tbe  incor- 
poration of  a  city  must  be  accepted  as  a  whole,  and  tbat 
the  city  in  accepting  the  benefits  derived  therefrom  must 
perforin  the  duties  required  by  law.  The  CQi'porate  fr^- 
chise  is  a  valuable  privilege,  and  is  a  sufllcieiit  coiNsider- 
ation  for  the  duties  which  the  law  imposes.     The  atate 
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grants  to  the  municipality  a  portion  of  its  sovereign  au- 
thority, in  greater  powers  of  self-government  than  are 
given  to  quasi  corporaticms,  in  increased  facilities  for  the 
acquisition  and  control  of  corporate  property,  and  in  the 
special  authority  over,  and  control  of,  the  streets,  and 
their  adaptation  to  the  wants  and  convenience  of  the  citi- 
zens of  the  municipality.  The  acceptance  of  these  privi- 
leges is  considered  as  raising  an  implied  promise  on  the 
part  of  the  city  to  perform  its  corporate  duties;  and  this 
implied  agreement  made  with  the  sovereign  power  inures 
to  the  benefit  of  every  individual  interested  in  the  proper 
performance  of  sucli  duties  (citing  a  number  of  cases). 
The  city  has  the  exclusive  control  of  its  streets,  and  ample 
means  are  placed  under  the  control  of  its  constituted 
authorities  to  maintain  the  streets  in  a  safe  condition. 
Under  these  circumstances,  the  city  is  liable- for  its  failure 
to  perform  its  duty."  Tlie  opinion  then  considers  City  of 
Detroit  v.  Bldckeby,  supra^  and  the  quotation  which  the 
Michigan  court  therein  makes  from  Eastman  v,  Meredith, 
supra,  upon  which  appellants  chiefly  rely.  In  this  con- 
nection the  opinion  states:  "In  Detroit  v.  Blackeby,  21 
Mich.  84,  114,  it  was  held  (Cooley,  J.,  dissenting)  that 
the  city  was  not  liable.  The  court  say:  *In  the  case  of 
Eastman  v.  Meredith,  36  N.  H.  248,  the  distinction  between 
the  English  and  American  municipal  corporations  is 
clearly  defined.  The  former  often  hold  special  property 
and  franchises  of  a  profitable  nature  which  they  have  re- 
ceived upon  conditions,  and  which  they  can  hold  by  the 
same  indefeasible  right  with  individuals.  But  American 
municipalities  hold  their  functions  merely  as  governing 
agencies.'  While  it  is  true  that  in  particular  instances 
property  and  valuable  franchises  of  a  profitable  nature 
were  conferred  upon  municipal  corporations  as  a  condition 
for  the  performance  of  certain  acts,  yet  it  will  not  be  con- 
tended that  all,  or  any  considerable  portion,  of  such  cor- 
porations were  thus  endowed.  Nor  will  it  be  claimed  that 
liability  for  neglect  of  duty  was  restricted  to  corporations 
thus  benefited.    I  think  it  will  be  found  on  examination 
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that,  as  a  rule,  as  valuable  privileges  and  benefits  are  con- 
ferred by^  our  laws  providing  for  the  incorporation  of 
cities  as  were  conferred  by  ancient  charters," 

The  above,  then,  is  "the  principle  announced,"  which,  in 
Goddard  v.  Qity  of  Lincoln,  supra,  we  say  "has  since  been 
frequently  applied."  Our  dissent  from  the  rule  announced 
in   City  of  Detroit  v.  Blackehy,  supra,  and   the   other 
Michigan  cases  cited,  does  not  stand  alone.    The  supreme 
court  of  the  United  States  in  Barnes  v.  District  of  Colum- 
hia,  91  U.  S.  540,  23  L.  ed.  440,  say:  "It  is  denied  that  a 
municipal  corporation  (as  distinguished  from  a  corptira- 
tion  organized  for  private  gain)  is  liable  for  the  injury 
to  an  individual  arising  from  negligence  in  the  construc- 
tion of  a  work  authorized  by  it.    Some  cases  hold  that  the 
adoption  of  a  plan  of  such  a  work  is  a  judicial  act,  and, 
if  injury  arises  from  the  mere  execution  of  that  plan,  no 
liability  exists.    Child  v.  City  of  Boston,  4  Allen  (Mar^.), 
41 ;  Thayer  v.  City  of  Boston,  19  Pick.  (Mass.)  511.    Other 
cases  hold  that  for  its  negligent  execution  of  a  plan  good 
in  itself,  or  for  mere  negligence  in  the  care  of  it«  streets 
or  other  works,  a  municipal  corporation  cannot  be  chargetl. 
City  of  Detroit  v.  Blackehy,  21  Mich.  84,  is  of  the  latter 
class,  where  it  was  held  that  the  city  was  not  liable  for 
an  injury  arising  from  its  neglect  to  keep  its  sidewalks 
in  repair.    Tlie  authorities  establishing  the  contrary  doc- 
trine that  a  city  is  responsible  for  its  mere  negligence  are 
so  numerous  and  so  well  considered  that  the  law  must 
be  deemed  to  be  settled  in  accordance  with  them."    Mr. 
Justice  Hunt,  who  wrote  the  opinion,  then  gives  a  long 
line  of  English  and  United  States  authorities  sustaining 
his  position.     Tt  will  be  seen,  therefore,  that  City  of  De- 
troit V.  Blackehy,  supra,  is  not  only  discredited  by  this 
court  in  City  of  Omaha  v,  Olmstead,  supra,  but  is  declared 
by  the  supreme  court  of  the  United  States  to  be  contrary 
to  the  great  weight  of  authority.     In  Burke  v.  City  of 
South  Omaha,  79  Neb.  793,  we  again  had  occasion  to  con- 
sider City  of  Omaha  v,  Olmstead,  supra,  and  Barnes  v. 
District  of  Columhia^  supra,  and,  upon  such  consideration. 
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the  rule  announced  in  City  of  Om<iha  v.  Olmstcad  was 
reaffirmed.     In  the  opinion  in  tliat  case  Dt:ffie,  C,  very 
clearly  draws  the  distinction  which  is  decisive  of  this  case, 
in  these  words:  "When  the  state  imposes  upon  an  incor- 
porated city  the  absolute  duty  of  performing  some  act 
w^hich  the  state  may  lawfully  perform,  and  pertaining  to 
the  administration  of  government,  the  city,  in  the  per- 
formance of  that  duty,  may  be  clothed  with  the  immunities 
belonging  to  the  mere  agent  of  the  state;  but,  when  the 
city  is  merely  authorized  by  way  of  special  privilege  to 
perform  sucli  an  act  in  part  for  its  corporate  benefit  and 
the  benefit  of  its  inhabitants,  the  city  is  not  clothed  witli 
these  immunities,  and  is  liable  to  be  sued  for  injuries 
inflicted  through  its  negligence  in  the  performance  of  such 
an  act."    The  syllabus  of  that  case  states  the  rule  thus: 
"The  making,  improving  and  repairing  of  streets  by  a 
municipal   corporation  relate   to   its  corporate  interests 
only,  and  it  is  liable  for  the  wrongful  or  negligent  acts 
of   its  agents   in  performing  such   duties."     Adapt  the 
phraseology  of  that  syllabus  to  the  facts  in  the  case  at 
bar,  and  we  have  the  rule:  Tlie  making,  improving  and 
repairing  of  streets  by  a  municipal  corporation  relate  to 
its  corporate  interests  only,  and  it  is  liable  for  its  failure 
to  perform  its  duty.     In  that  case  the  negligence  of  the 
defendant  consisted  of  the  negligence  of  its  foreman  while 
repairing  one  of  its  streets;  in  the  case  at  bar  the  negli- 
gence consisted  of  the  failure  of  defendants  to  repair  the 
street.     As  will  be  seen,  the  rule  is  the  same  in  either 

case. 

While  the  exact  question  of  the  liability  of  cities  and 
villages,  without  an  express  statute  creating  such  liabil- 
ity, and  the  rule  at  common  law  in  relation  thereto,  has, 
so  far  as  we  have  been  able  to  discover,  never  been  con-  | 

sidered  in  this  court  except  in  City  of  Omaha  v.  Olmstcad, 
supra,  we  have  in  numerous  (*ases  held  such  cities  and 
villages  liable  in  the  absence  of  such  express  statute.  In 
City  of  Ord  v,  Nash,  50  Neb.  335,  it  is  said:  "Where  a 
city  or  other  municipality  grades  or  otherwise  improves 
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any  portion  of  a  street  for  tlie  purpose,  and  with  the 
result,  of  inducing  public  travel  thereon,  there  is  a  re- 
sulting duty  to  keep  such  portion  of  the  street  in  repair 
and  a  consequent  liability  for  the  failure  to  do  so."     In 
,  Wahoo  V.  Reedcr,  27  Neb.  770,  we  say :  "A  person  passing 
over  a  public  sidewalk  in  a  village,  which  sidewalk  was 
elevated  from  one  to  three  feet  above  the  grmmd,  stepped 
into  a  hole  in  such  walk  and  was  permanently  injured. 
Hcldy  That  a  village  was  liable  for  such  injury  in  the 
same  manner  as  a  city."    In  Village  of  Ponca  v.  Crawford, 
23  Neb.  662,  the  village  was  held  liable  for  an  injury 
sustained  by  a  stranger  who,  while  passing  along  one  of 
its  streets  between  the  post  office  and  one  of  the  principal 
hotels,  was  injured  by  reason  of  a  break  in  the  sidewalk. 
In  City  of  Plattsmouth  v,  MiicheU,  20  Neb.  22S,  where 
the  sidewalk  from  which   the  injury  resulted   was  con- 
structed on  a  public  street  by  an  abutting  property  owner, 
without  any  direction  or  order  by  the  officers  of  i\\e  city, 
we  held:  "The  fact  of  such  construction  by  the  property 
owner  without  authority  will  not  relieve  the  city  fnmi 
liability  for  damages  to  persons  injured  tliereon  without 
fault,   if  after  the  construction  of  such   walk   the  city 
assumes  jurisdiction  over  it  and  orders  repairs  to  be  made 
prior  to  an  accident.    Nor  will  such  city  be  relieved  from 
liability,  even  though  it  does  not  assume  such  juri«dietioo, 
if  the  walk  is  in  a  public  street  in  constant  use,  and  in  a 
line  of  other  sidewalks  constructed  by  direction  of  the 
city,  or  over  which  it  has  control."    As  late  as  March  21, 
1907,  in  Brown  v.   Village  of  Pierce,  78  Neb.   623,  we 
reversed  a  judgment  for  defendant  for  errors  in  the  in- 
structions, and  remanded  the  case  for  another  trial,  there- 
by sustaining  plaintiff's  right  to  maintain  an  action  for 
injuries  received  by  reason  of  a  defect  in  the  sidewalk. 
In  none  of  the  above  cases  was  there  any  express  statute 
making  the  cities  and  villages  liable  for  their  negligence 
in  the  care  of  their  streets  to  i)ersons  injured  by  reason 
thereof.    The  rule  in  liarmony  with  the  weight  of  authority 
seems  to  be  as  stated  by  Maxwell,  J.,  in  City  of  Omaha  v. 


Vol.  80]  JANUARY  TERM,  1908.  783 


Goodrich  V.  Unlyerslty  Place. 


Olmstead,  supra,  that  a  corporate  franchise  is  a  valuable 
privilege  and  is  a  sufficient  consideration  for  the  duties 
which  the  law  imposes;  that  an  act  providing  for  the 
incorporation  of  a  city  or  other  municipality  must  be 
accepted  as  a  whole,  and  that  a  city  or  other  municipality 
in  ay^c^pting  the  benefits  derived  therefrom  must  perform 
the  duties  required  by  law ;  that  acceptance  of  these  privi- 
leges is  considered  as  raising  an  implied  promise  on  the 
part  of  the  city  or  other  municipality  to  perform  its  cor- 
pof^rte  duties,  and  that  this  implied  agreement  made  with 
the  sovereign  power  inures  to  the  benefit  of  every  indi- 
vidual interested  in  the  proper  performance  of  such  duties ; 
that  the  city  or  other  municipality  has  the  exclusive  con- 
trol of  its  streets,  and  ample  means  are  placed  under  the 
control  of  its  constituted  authorities  to  maintain  the 
streets  in  a  safe  condition,  and  that  under  these  circum- 
stances the  city  is  liable  for  its  failure  to  i>erform  its 
duty.  Tersely  stated,  we  hold  that,  by  accepting  the 
special  privileges  and  powers  of  taxation,  supervision  and 
local  government,  cities  of  the  second  class  and  villages 
assume  the  duties,  responsibilities  and  liablities  flowing 
therefrom  and  incident  thereto  in  the  same  manner  and 
to  the  same  extent  as  any  other  municipality,  and  that 
such  special  privileges  and  powers  constitute  a  sufficient 
consideration  for  the  obligations  and  liabilities  thus  as- 
sumed. 

We  reeoMmend  that  the  judgment  of  the  district  court 
be  affirmed. 

Calkins  and  Root,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 
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Emma  Hoskovec,  appellant,  v.  Omaha  Street  Railway 

Company,  appellee. 

Filed  Febeuaby  20, 1908.    No.  15,037. 

1.  New  Trial:    Misconduct    of    Juror.     Where  a  question  as  to  the 

operation  of  physical  laws  is  involved  in  a  case,  and  a  Juror 
seeks  the  opinion  of  a  person  specially  skilled  in  such  matters, 
but  not  called  as  a  witness,  and  communicates  such  opinion, 
when  obtained,  to  his  fellow  jurors,  such  action  of  the  Juror  is 
misconduct,  for  which  the  trial  court  may  properly  set  aside 
the  verdict, 

2.  Trial:    Instructions.     In    a    case    where    the    defendant    had    the 

greater  number  of  witnesses  upon  a  material  point,  the  court 
♦  instructed  the  jury  that  the  weight  of  evidence  did  not  neces- 
sarily depend  upon  the  number  of  witnesses  who  testified  for  the 
respective  parties,  but  that  it  might  consider  the  interest.  In- 
telligence, means  of  knowledge  of  the  witnesses,  the  reasonable- 
ness of  their  statements,  and  the  extent  to  which  they  were 
corroborated  by  other  witnesses,  and  twice  told  it  that  the  plain- 
tiff must  establish  her  issues  by  a  preponderance  of  the  evidence. 
Heldt  That  it  was  improper  to  afterwards  submit  two  additional 
instructions,  in  one  of  which  the  jury's  attention  was  again 
called  to  the  rule  regarding  a  preponderance  of  evidence,  and  in 
the  other  of  which  it  was  told,  without  repeating  the  cantlon 
first  given,  Vi&t  it  might  consider  the  number  of  witnesses. 

Appeal  from  the  district  court  for  Douglas  county: 
Willis  G.  Sears,  Judge.    Reversed. 

Weaver  d  Oilier  and  F.  T.  Ransom,  for  appellant 

John  L.  Webster  and  W.  J.  Connelly  contra. 

Calkins,  C. 

The  plaintiff  was  a  passenger  on  one  of  the  defendant's 
cars  going  north  on  Tliirteenth  street,  in  the  city  of 
Omaha,  September  22, 1902.  She  alighted  at  Dodge  street^ 
and  in  doing  so  she  was  seriously  injured,  and  brought 
her  action  against  the  defendant,  alleging  that  after  the 
car  was  stopped,  and  while  she  was  in  the  act  of  descend- 
ing tlierefrom,  the  defendant's  servants  negligently  sUirted 
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the  car,  suddenly  tlirowing  her  to  the  pavement  and  caus- 
ing the  injuries  complained  of.  The  defendant  denied 
these  allegations,  and  alleged  that  in  fact  the  plaintiff 
negligently  stepped  from  the  car  before  it  was  stopped, 
and  thereby  received  lier  injuries.  Tlie  cause  has  been 
seven  times  tried  in  the  district  court.  On  the  sixth  trial 
there  was  a  verdict  for  the  plaintiff,  whicli  was  set  aside, 
and  the  seventh  trial  resulted  in  a  verdict  for  the  defend- 
ant. From  a  judgment  rendered  upon  this  verdict,  the 
plaintiff  appeals. 

1.  On  the  sixth  trial  the  defendant  produced  several 
witnesses  who  testified  that  the  plaintiff  attempted  to 
alight  from  the  car  by  stepping  from  the  running  board 
with  her  face  to  the  rear,  wliile  holding  on  witli  her  right 
hand.  It  was  claimed  by  the  plaintiff  that  the  character 
of  her  injuries  demonstrated  that  she  must  have  fallen 
forward,  wiiile  she  would  naturally  have  fallen  backward 
if  the  statements  of  defendant's  witnesses  were  correct. 
One  of  the  jurors,  anxious,  no  doubt,  to  ascertain  the 
truth,  and  probably  unconscious  of  the  impropriety  of  his 
undertaking  an  ex  parte  investigation  upon  his  own  in- 
itiative, interrogated  one  of  the  defendant's  conductors  as 
to  how  a  person  leaving  a  car  in  the  manner  described 
by  defendant's  witnesses  before  the  same  had  been  brought 
to  a  stop  would  probably  fall;  and,  having  received  the 
answer  that  such  person  would  sit  down  or  fall  backward, 
he  communicated  the  result  of  his  inquiry  to  his  fellow 
jurors.  This  conduct  of  the  juror  being  complained  of 
by  the  defendant  in  a  motion  for  a  new  trial,  the  district 
court  on  that  account  set  aside  the  verdict,  and  its  action 
in  that  regard  is  here  assigned  as  error. 

It  will  no  doubt  be  conceded  that  a  juryman  may  not 
investigate  any  fact  In  issue  on  his  own  motion  and 
communicate  the  result  to  his  fellows.  In  this  case  the 
opinion  of  the  conductor  w\is  placed  before  the  jury  with- 
out his  having  been  produced  or  sworn  as  a  witness,  and 
without  the  defendant's  having  any  knowledge  of  its 
53 
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having  been  so  submitted,  and  without  giving  it  an  oppor- 
tunity to. cross-examine  the  witness  or  controvert  his  tes- 
timony. This  method  of  placing  facts  before  the  jury 
violates  several  fundamental  principles  of  the  law  regulat- 
ing the  trial  of  issues  of  fact;  but  it  is  urged  that  the 
fact  so  brouglit  to  the  cognizance  of  this  jury,  to  wit, 
that  a  perscm  leaving  a  street  car  under  such  circumstances 
would  fall  backward,  is  one  concerning  the  ordinary 
course  of  nature,  of  whi^h  the  jury  might  take  notice 
without  its  being  brought  to  its  attention  by  the  evidence. 
The  facts  of  nature  which  may  be  so  ccmsidered  are  those 
which  are  so  plain  that  there  can  be  no  difference  of 
opinion  about  them.  The  fact  that  the  juror  in  this  case 
desired  and  souglit  for  the  opinion  of  a  person  having 
special  opportunities  for  obsei'vation  of  such  instances 
tends  to  sliow  that  he  felt  unable  to  satisfactorilv  deter- 
mine  the  question  out  of  his  own  experience,  and  that  he 
therefore  might,  and  probably  did  to  some  extent,  depend 
upon  the  information  which  he  acquired  in  this  irregular 
way.  We  are  therefore  of  the  opinion  that  the  court  did 
not  err  in  granting  a  new  trial  upon  this  ground. 

2.  The  trial  court  upon  its  own  motion  gave  instruc- 
tions which  very  fully  and  fairly  presented  the  issues  in 
this  case  to  the  jury.  In  the  first  instruction,  the  rule 
requiring  the  plaintiflE  to  establish  her  allegations  by  a 
preponderance  of  the  evidence  was  stated  in  a  manner  of 
which  the  defendant  could  not  complain.  In  the  second 
instruction,  the  jury  were  told  that  the  only  question  for 
it  to  consider  was:  "Did  the  servants  of  the  company  in 
the  charge  of  the  car,  after  having  brought  the  car  to  a 
stop  at  Thirteenth  and  Dodge  streets,  and  while  plaintiff 
was  in  the  act  of  alighting  therefrom,  start  said  car  for- 
ward, and  thereby  throw  plaintiff  upon  the  pavement  and 
cause  the  injuries  complained  of,  and  was  she  injured 
thereby  according  to  some  of  the  claims  made  by  her  in 
her  petition?"  and  the  rule  requiring  a  preponderance 
of  the  testimony  was  repeated  to  the  jury  in  connection 
with  this  instruction.    The  third  instruction  was  as  fol- 


Vol.  80]  JANUAEY  TERM,  1908.  787 


Hoskovec  v.  Omaha  Street  R.  Co. 


lows :  "The  weight  of  evidence  does  not  necessarily  depend 
upon  the  number  of  witnesses  who  testify  for  the  respect- 
ive sides.  In  determining  the  question,  you  are  at  liberty 
to  take  into  consideration  the  interest  of  the  witnesses 
or  any  of  them  in  the  result  of  your  verdict,  their  relation- 
ship to  the  parties  in  interest,  if  any,  their  intelligence, 
their  means  or  opportunity  of  knowing  the  truth  of  the 
matter  about  which  they  testify,  the  reasonableness  or 
unreasonableness  of  their  statements,  and  the  extent  to 
which  they  are  corroborated  by  other  witnesses,  if  at  all; 
you  may  consider  the  appearance  and  demeanor  of  the 
several  witnesses  while  giving  their  testimony,  and  observe 
the  candor  and  fairness  with  which  they  testify,  or  the 
want  of  those  qualities,  and  determine  for  yourself  the 
weight  or  credit  to  be  given  to  the  testimony  of  the  several 
witnesses.  If  you  believe  any  witness  has  knowingly  or 
wilfully  testified  falsely,  you  are  at  liberty  to  disregard 
the  whole  of  such  witness'  testimony,  except  such  portion 
as  may  have  been  corroborated  by  other  credible  witnesses 
or  evidence.  You  should  not  arbitrarily  reject  the  testi- 
mony of  any  witness  without  just  cause,  but  should  seek 
to  harmonize  the  testimony  of  all  the  witnesses  on  the 
hypothesis  of  truth,  unless  for  good  cause  you  are  com- 
pelled to  do  otherwise." 

The  court  also  gave,  at  the  request  of  the  defendant, 
instructions  numbered  2  and  5  as  follows:  "(2)  You  are 
instructed  that  it  devolves  on  the  plaintiff  in  this  action 
to  prove  by  a  preponderance  of  the  evidence  that,  while 
she  was  in  the  act  of  alighting  from  the  car  of  the  de- 
fendant, after  it  had  been  brought  to  a  full  stop,  the  car 
was  suddenly  started  forward,  and  she  was  thereby  thrown 
to  the  pavement  and  injured;  and  in  that  behalf  you  are 
further  instructed  that,  if  you  find  that  the  evidence  in 
this  case  preponderates  in  favor  of  the  defendant  with 
regard  to  this  allegation  of  negligence,  or  that  the  evidence 
as  to  whether  or  not  the  plaintiff  was  thrown  from  the 
car  by  the  sudden  starting  forward  of  the  same  after  it 
had  stopped,  or  was  caused  by  the  plaintiff  stepping  or 
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voluntarily  going  down  from  the  car  just  before  it  came 
to  a  full  stop,  is  evenly  balanced,  or  does  not  preponderate 
either  way,  it  will  be  your  duty  to  return  a  verdict  in 
favor  of  tlie  defendant.  (5)  While  it  is  true  that  the 
weight  of  evidence  does  not  necessarily  depend  upon  the 
number  of  witnesses  who  testify  for  the  respective  sides, 
yet  it  is  proper  for  you  to  take  into  account  and  consider 
in  determining  any  matter  in  controversy  the  number  of 
witnesses  giving  testimony,  and  you  should  not  arbitrarily 
reject  the  testimony  of  any  witness  without  just  cause." 

It  is  contended  by  the  plaintiff  that  these  last  two  in- 
structions repeated,  empliasized,  and  brought  into  unilue 
prominence  the  fact  tlmt  the  burden  was  upon  the  plain- 
tiflP  to  establisli  her  case;  and  that  the  giving  of  the  in- 
struction numbered  5  was  erroneous,  as  tending  to  lead 
the  jury  to  ignore  the  quality  of  the  evidence  and  con- 
sider only  its  quantity.  The  court  in  its  instructions 
given  upon  its  own  motion  had  twice  stated  the  rule  re- 
quiring the  plaintiff  to  maintain  the  issues  by  a  preponder- 
ance of  the  evidence.  In  its  third  instruction  it  had 
properly  cautioned  the  jury  as  to  the  matters  it  might 
consider  in  determining  the  weight  of  the  testimony  of 
the  different  witnesses.  In  reference  to  the  number  of 
witnesses,  the  jury  were  told  that  the  weight  of  evidence 
did  not  necessarily  depend  upon  the  numl>er  of  witnesses 
who  testified  for  the  res]>ective  parties;  that  it  was  at 
liberty  to  consider  the  interest,  intelligence,  means  or 
opportunity  of  knowing  the  truth,  and  the  reasonableness 
or  unreasonableness  of  their  statements,  and  the  extent 
to  which  they  were  corroborated  by  other  witnesses.  The 
giving  of  the  caution  tliat  the  w^eight  of  evidence  does  not 
necessarily  depend  upon  the  number  of  witnesses  has  l>een 
frequently  approved,  and  it  is  well  settled  that  a  court 
should  not  tell  the  jury  that  a  preponderance  of  the  evi- 
dence is  to  be  determined  by  count  of  the  witnesses.  2 
Thompson,  Trials,  sec.  2422;  Blashfield,  Instructions  to 
Juries,  sec.  271.  The  justification  for  the  rule  permitting 
this  caution  to  be  given  to  the  jury  is  to  be  found  in  the 
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disposition  of  the  lay  mind  to  settle  disputes  of  fact  by 
a  mere  count  of  witnessi^s,  rather  than  by  the  more  pains- 
taking and  laborious  method  of  applying  to  the  evidence 
the  tests  which  human  experience  has  found  necessary 
to  tlie  discovery  of  the  truth.  When  tlie  JU17  were  told 
that  it  was  entitled,  in  weighing  the  testimony  of  any 
witness,  to  ccmsider  the  extent  to  which  it  Wcis  corrobo- 
rated by  other  witnesses,  the  defendant  was  given  all  tlie 
advantage  to  wliicli  it  was  entitled  by  the  preponderance 
in  number  of  its  witnesses.  The  giving  of  the  instruction 
numbered  5  was  not  only  an  unnecessary  repetition,  but 
in  the  form  in  whicli  it  ,was  given  it  was  calculated  to 
neutralize  tlie  effect  of  the  caution  which  the  court  had 
already  given  that  the  jury  were  not  to  determine  the 
preponderance  of  the  evidence  by  a  count  of  the  witnesses. 
The  giving  of  this  instruction  in  the  form  in  which  it 
appears  was  likely  to  disturb  the  operation  of  the  minds 
of  the  jurors  in  judging  the  evidence,  and  to  give  them 
the  impression  that  they  might  after  all  determine  the 
weight  of  evidence  by  mere  numbers.  It  is  no  doubt  ab- 
stractly true  that,  everything  else  being  equal,  considera- 
tion should  be  given  to  the  number  of  witnesses,  but  we 
doubt  the  propriety  of  introducing  such  language  into  the 
instructions.  It  is  suflficiently  brought  to  the  attention 
of  the  jury  when  it  is  told  that  it  may  consider,  in  weigh- 
ing the  testimony  of  any  witness,  the  extent  to  which  such 
witness  is  corroborated  by  other  witnesses.  We  are  satis- 
fied.that  the  instruction  should  not  have  been  gi^en  witli- 
out  the  jury's  attention  being  again  called  to  the  caution 
contained  in  instruction  numbered  3,  given  by  the  court 
cm  its  own  motion.  The  giving  of  the  instruction  num- 
bered 2,  requested  by  defendant,  was  an  unnecessary  and 
erroneous  repetition  of  the  rule  requiring  the  plaintiff  to 
establish  her  case  by  a  preponderance  of  the  testimony. 
While,  perhaps,  not  of  itself  sufficient  to  require  a  reversal 
of  the  case,  it  was  improper;  and,  taken  in  connection 
with  defendant's  instruction  numbered  5,  was  likelv  to 
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mislead  the  jury.  For  the  error  in  giving  these  two 
instructions,  the  case  should  be  reversed. 

As  the  other  errors  urged  by  the  plaintiff  are  not  likely 
to  arise  upon  another  trial,  we  do  not  deem  it  necessary 
to  consider  them. 

We  therefore  recommend  that  the  judgment  of  the 
district  court  be  reversed  and  the  cause  remanded  for  a 
new  trial. 

Fawcbtt  and  Ames,  CO.,  concur. 

Ry  the  Court:  For  the  reasons  stated  in  the  foregoing 

opinion,  the  judgment  of  the  district  court  is  reversed 

and  the  cause  remanded  for  a  new  trial. 

Reversed. 


Emil  Schwanenfeldt,  appellee,  v.  Chicago,  Burling- 
ton &  QuiNCY  Railway  Company  et  al.,  appellants. 

Filed  Februaby  20, 1908.    No.  15,182. 

1.  Second  Appeal:    Law  of  Case.    The  decision  of  this  court  upon  a 

former  hearing  of  the  same  case  is  controlling  only  as  to  the 
actual  point  then   determined. 

2.  Trial:    Negligence:    Question   fob  Jury.    Where  the  existence   of 

a  state  of  facts  is  undisputed,  and  where  from  such  facts  dif- 
ferent minds  might  honestly  draw  different  conclusions  as  to 
whether  or  not  such  facts  established  negligence,  the  question 
is  for  the  Jury  to  determine. 

3.  Railroads:   Injury  at  Crossing.    A  traveler  by  wagon  approaching 

a  point  where  it  will  be  necessary  to  cross  a  railroad  track  laid 
in  a  public  street  has  a  right  to  anticipate  that  trains  upon  such 
track  will  be  operated  according  to  law,  and  without  negligence 
on   the   part  of  the   railroad  company. 

4.  :    Street  Crossings.    A  railroad  company  operating  a  train 

upon  a  city  street,  used  in  common  by  it  and  by  pedestrians  and 
vehicles,  may  be  required  to  take  precautions  against  collisions 
which  are  not  necessary  when  it  is  operating  trains  upon  its 
own  right  of  way. 

5.  Evidence  examined,  and  found  to  present  questions  proper  to  be 

submitted  to  the  jury. 
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Appeal  from  the  district  court  for  Lancaster  county: 
Albert  J.  Coenish,  Judge.    Affirmed. 

F.  E.  Bishop  and  Fred  M.  Deweese,  for  appellants. 

Fieldy  Ricketta  d  Ricketts,  contra. 

Oalkins,  C. 

The  defendant  owned  and  used  a  railroad  track  along 
Eighth  street  in  the  city  of  Lincoln,  a  street  running 
north  and  south,  and  along  the  east  side  of  block  52.  The 
track  in  question  was  a  switch  put  in  for  the  accommoda- 
tion of  wholesale  houses,  and  was  connected  with  the 
company's  yards  at  the  south  end  only.  At  the  point 
where  the  accident  occurred,  the  west  rail  of  the  track 
was  17  ifeet  east  of  the  lot  line.  An  alley  16  feet  in  width 
extended  east  and  west  through  block  52,  and  was  paved 
with  stone.  On  the  east  side  of  the  block,  and  immedi- 
ately south  of  the  alley,  a  lumber  yard,  inclosed  with  a 
high  board  fence,  with  an  office  building  at  the  east  end 
of  the  lot,  obstructed  the  view,  so  that  it  was  impossible 
for  a  person  passing  through  the  alley  from  west  to  east 
to  see  a  train  approaching  from  the  south,  except  at  the 
point  at  or  near  the  east  end  of  the  alley  where  it  inter- 
sects Eighth  street.  Between  the  buildings  on  the  east 
side  of  block  52  and  the  railroad  track  there  was  nothing 
to  obstruct  the  view  to  the  south,  except  some  telegraph 
poles.  The  plaintiff  was  driving  a  butcher's  delivery 
wagon,  drawn  by  a  gentle  horse,  city  broke.  The  seat  on 
the  wagon  was  at  the  front,  flush  with  the  end  of  the  box, 
so  that  the  driver  occupying  the  same  would  sit  with  his 
feet  resting  on  the  foot-board  extending  out  from  the  bot- 
tom of  the  box.  The  plaintiff  was  hauling  meat  from 
the  supply  house  of  a  packing  establishment,  and  had  a 
companion  who  occupied  the  seat  on  the  wagon  with  him. 
He  drove  through  this  alley  from  west  to  east  at  a  jog  trot. 
As  he  emerged  upon  Eighth  street  from  the  alley  he  was 
struck  by  a  freight  car,  one  of  a  train  of  8  or  10  cars  being 
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backed  north  upon  the  track  in  question.  As  a  result  of 
this  collision  he  sustained  injuries  on  account  of  which 
this  action  was  brought.  There  was  a  judgment  for  the 
plaintiff  upon  the  first  trial,  which  was  reversed  by  this 
court.  Chicago,  B.  d  Q.  R.  Co.  v,  8chti'ane7if€ldty  75  Neb. 
80.  A  second  trial  was  had,  which  resulted  in  another 
verdict  for  the  plaintiff;  and,  from  a  judgment  rendered 
upon  this  verdict,  the  defendant  again  appeals. 

1.  The  defendant  urges  that  the  former  decision  of  this 
court  has  become  the  law  of  the  case  and  controls  its  de- 
termination upon  this  hearing.  The  record  of  the  case 
before  this  court  at  the  former  hearing  failed  to  show  that 
the  plaintiff  looked  as  he  emerged  from  the  alley  to  see  if 
a  train  was  approaching;  and  the  court  held  that,  no  ex- 
cuse being  offered  for  his  failure  to  so  look,  he  was  guilty 
of  contributory  negligence  as  a  matter  of  law.  The  record 
now  before  us  shows  that  at  the  second  trial  the  plaintiff 
testified  that  he  expected  a  man  to  be  there  if  a  train  was 
approaching,  and  that  he  looked  .to  see  if  there  was  one  as 
he  approached  the  track,  but  discovered  no  one.  He  also 
testified  that  he  saw  the  train  as  soon  as  he  came  from 
behind  the  lumber  yard.  A  decision  of  this  court  at  a 
former  hearing  is  controlling  only  upon  the  actual  point 
decided.  In  this  instance  the  former  determination  was 
based  upon  the  one  fact  that  the  plaintiff  did  not  look  for 
the  approaching  train.  The  evidence  now  shows  that  he 
did  so  look,  and  that  decision  is  not  applicable  to  the  facts 
as  now  presented. 

2.  The  question  of  negligence  and  contributory  negli- 
gence is  frequently  a  complex  and  difficult  one,  which  can 
only  be  established  by  inference  drawn  from  primary 
facts.  The  proneness  of  human  minds  to  differ  in  the 
observation  of  primary  facts  increases  in  geometrical 
ratio  when  it  becomes  necessary  to  draw  inferences  there- 
fix)m;  and  whether  certain  conduct  constitutes  negligence 
is  usually  held  to  be  a  question  peculiarly  suitable  to  be 
submitted  to  a  jury.  The  rule  established  by  a  multitude 
of  cases  is  that,  when  the  existence  of  a  set  of  facts  is  un- 
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disputed,  and  where  from  such  facts  different  minds 
might  honestly  draw  different  conclusions  as  to  whether 
or  nut  «ach  facts  established  neglig(»nce,  the  question  is 
one  for  the  jury  to  determine.  Citjj  of  Lincoln  i\  (lUlilau, 
18  Neb.  114;  American  Water  M'orks  Co,  v.  Dougherty, 
37  Neb.  373;  Omaha  cfc  It,  V.  R.  Co,  v.  Brady,  39  Neb.  27; 
Omaha  Htreet  K.  Co,  r.  Loehneiscn,  40  Neb.  37;  Chicago, 
B.  &  Q.  R.  Co.  t\  Pollard,  53  Neb.  730. 

3.  Where,  however,  the  facts  are  undisputed,  and  are 
such  that  reasonabk^  minds  can  draw  but  oae  conclusion 
therefrom,  it  is  a  question  for  the  court  to  decide,  and  it 
should  do  its  duty  fearlessly,  not  for  the  purpose  of  as- 
serting its  own  prerogative,  but  in  justice  to  the  parties 
and  the  jury,  which  is  put  in  a  false  position  where  it  is 
directed  to  deliberate  upon  evidence  from  which  it  can 
reach  but  one  possible  conclusion.  That  the  facts  pre- 
sented by  the  record  in  this  case  show  such  contributory 
negligence  on  the  part  of  the  plaintiff  that  a  verdict  should 
have  been  directed  for  the  defendant  is  most  insistently 
ifrged.  In  determining  that  ([uestion  the  first  inquiry 
which  presents  itself  to  us  is:  What  should  the  plaintiff 
have  done  in  approaching  the  point  of  danger  which  die 
failed  to  do;  or  what  did  he  do  that  he  should  not  have 
done?  That  tht  degree  of  caution  to  be  exercised  by  the 
plaintiff  should  have  been  proportioned  to  the  degree  of 
danger  he  should  have  anticipated  will  be  generally  ad- 
mitted. In  approaching  this  track  the  plaintiff  wa« 
charged  with  taking  account  of  the  extent  and  character 
of  the  danger ;  but  we  think  he  was  not  required  to  antici- 
pate that  the  defendant  would  operate  a  train  upon  this 
track  in  a  negligent  manner,  considering  all  the  surround- 
ing conditions,  nor  fail  to  give  such  warnings  of  its  ap- 
proach as  ordinary  prudence  denuinded.  Continental  Im- 
provement Co.  V.  kitead,  95  U.  S.  161,  24  L.  ed.  403;  Chi- 
cago^ B.  d  Q.  R.  Co.  V.  Metcalf,  44  Neb.  848;  IJransmlle 
d  T.  H.  R.  Co.  V.  Marohn,  6  Ind.  App.  646;  Crnmpley  v. 
Hannibal  d  St.  J.  R.  Co.,  Ill  Mo.  152;  Bunting  v.  Ceyitral 
P.  R.  Co.y  14  Nev.  351 ;  Ernst  v.  Hudson  River  R.  Co.,  35 
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N.  Y.  9;  Russell  v.  Carolina  G.  K  Go,,  118  N.  Car.  1098; 
Htvgner  v,  Chicago ^  M,  &  St.  P.  R.  Go.^  94  Minn.  166; 
Sights  V.  Louisville  &  N.  R.  Go.,  117  Ky.  436. 

4.  Since  the  degree  of  care  to  be  required  of  the  plain- 
tiff depended  upon  the  character  of  the  danger  he  had  to 
meet,  it  becomes  necessary  for  us  to  inquire  as  to  the  man- 
ner in  which  ordinary  prudence  demands  the  defendant 
should  use  the  track  in  question.     A  railroad  company 
operating  a  train  upon  a  city  street,  used  in  common  by 
it  and  by  pedestrains  and  vehicles,  should  exercise  greater 
care  to  prevent  collisions  than  when  operating  the  same 
over  its  own  right  of  way.    Norfolk  &  W.  JB.  Go,  v.  Burge. 
84  Va.  63;  Gleueland,  G,^  G.  d  I.  R.  Go.  v.  Schneider,  45 
Ohio  St.  678.     This  is  especially  true  where  the  use  of 
such  track  is  only  occasional,  and  the  distance   to   be 
traversed  over  the  same  is  so  short  that  there  is  no  neces- 
sity for  speed.    If  it  is  necessary  to  give  warning  by  bell 
and  whistle  of  the  approach  of  trains  regularly  passing 
over  its  own  right  of  way,  it  is  certainly  as  important  for 
the  railroad  to  give  such  warning  when  operating  its 
trains  in  a  street  used  by  it  in  common  with  the  public; 
and  if,  as  in  this  case,  it  is  engaged  in  operating  a  train 
by  backing,  so  that  the  engine  is  so  far  away  that  the 
ringing  of  the  bell  is  useless,  it  would  at  least  be  a  ques- 
tion for  the  jury  whether  some  other  means  should  not 
be  adopted  to  give  the  necessary  warning  of  the  ap- 
proach of  its  cars. 

5.  It  appears  from  the  evidence  that  the  city  ordinances 
restricted  the  speed  of  trains  on  this  track  to  four  miles 
an  hour,  and  required  warning  to  be  given  of  the  approach 
of  trains  by  the  ringing  of  the  engine  bell  and  the  blowing 
of  its  whistle ;  that  the  train  in  question  was  being  backed 
at  the  rate  of  five  or  six  miles  an  hour;  that  the  engine 
was  so  far  away  from  the  car  that  became  the  front  of  the 
moving  train  as  to  make  a  signal  of  its  approach  there- 
from of  little  advantage ;  that  no  such  signal  was  heard  by 
the  plaintiff  or  his  companion;  and  that  nothing  else  was 
done  to  warn  travelers  of  the  approach  of  the  tram.   The 
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plaintiflf  was  approaching  on  an  up  grade  at  a  jog  trot, 
and  at  a  speed  estimated  by  the  witness  Drake  of  four 
miles  an  hour.  It  was  not  possible  for  him  to  see  an  ap- 
proaching train  until  he  passed  the  lot  line  and  was 
within  17  feet  of  the  track,  so  that  his  horse's  head  would 
be  very  nearly  at  the  point  of  contact  with  a  passing  car 
at  the  earliest  instant  at  which  the  train  became  visible  to 
him.  To  say  that  this  evidence  establishes  the  contribu- 
tory negligence  of  the  plaintiff  as  a  matter  of  law,  we 
must  hold,  fii-st,  that  the  plaintiff  should,  in  the  exercise 
of  ordinary  prudence,  after  the  moving  train  came  into 
view,  have  stopped  his  horse  or  jumped  from  his  wagon 
in  time  to  avoid  the  collision;  or,  second,  that  it  was  in- 
cumbent upon  him  to  stop  and  look  for  an  approaching 
train  before  he  drove  into  the  street.  It  seems  to  us  that 
the  question  whether  he  might  have  stopped  his  horse  in 
time,  or  jumped  from  the  wagon  or  otherwise  avoided  the 
collision  after  coming  in  view  of  the  train,  was  one  about 
which  different  minds  might  honestly  disagree,  and  there- 
fore proper  to  be  submitted  to  the  jury.  If  the  cars  were 
moving  at  the  rate  of  six  miles  an  hour,  and  the  horse  at 
the  rate  of  four  miles  an  hour,  the  cars  were  approaching 

the  south  line  of  the  alley  at  the  rate  of  8.8  feet  a  second, 
and  the  horse  was  approaching  the  defendant's  track  at 
the  rate  of  5.86  feet  a  second,  and  the  plaintiff  had  prob- 
ably less  than  one  second  to  act  upon  the  warning  given 
him  by  the  sight  of  the  cars.  It  is  a  matter  of  common 
knowledge  that  the  time  required  to  respond  to  such  warn- 
ings varies  in  different  indivi<luals  and  under  different 
circumstances.  Dr.  Bolton,  professor  of  psychology  at  the 
university  of  Nebraska,  was  sworn  as  a  witness,  and  his 
evidence  showed  that  by  actual  measurement  from  one- 
eighth  to  one-half  a  second  is  required  to  respond  to  an 
expected  warning  by  those  possessing  the  quickest  mental 
and  physical  action ;  that  response  to  an  unexpected  warn- 
ing takes  much  longer;  that  response  to  a  warning  through 
the  eye  is  slower  than  when  the  warning  is  through  the 
ear;  that  if  the  warning  threatens  danger  it  may  produce 
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temporary  paralysis  of  the  muscles  and  delay  action ;  and 
that  the  quickest  persons  only  re<iuire  about  one-third  of 
the  time  to  respond  to  a  warning  demanded  by  those  of 
slower  perception.  We  think  that  different  minds  niijrht 
honestly  draw  different  conclusions  as  to  whether  the 
plaintiff  was  guilty  of  any  negligence  after  arriving  at  a 
place  from  which  he  could  see  the  approaching  train.  We 
are  not  prepared  to  hold  as  a  matter  of  law  that  it  was 
incumbent  upon  the  plaintiff  to  stop  and  look  before  en- 
tering upon  the  street.  The  rule  that  a  traveler  must 
stop  and  listen  and  look  before  crossing  when  approach- 
ing a  railroad  at  an  ordinary  crossing  has  not  l)een 
adopted  in  this  state;  and  it  certainly  should  not  be  ap- 
plied to  the  crossing  of  a  railroad  switch  laid  in  a  public 
street.  We  think  the  plaintiff  was  justified  in  relying  upon 
the  lack  of  warning  of  an  approaching  train^  and  that  a 
jury  might  well  hold  that  ordinary  diligence,  as  well  as 
a  due  regard  for  human  life  and  limb,  requires  a  railroad 
company  while  using  the  public  streets  of  a  city  to  give 
adequate  notice  of  the  approach  of  its  trains;  and  that  it 
would  not  be  unreasonable  to  say  that,  in  a  case  where  it 
was  backing  trains  so  that  the  signal  from  the  engine 
would  be  ineffective,  such  trains  should  be  preceded  by  a 
flagman,  or  other  means  taken  to  warn  the  passers-by  of 
their  approach. 

In  the  defendant's  assignment  of  error  complaint  is 
made  of  certain  instructions,  but  these  objections  were 
not  discusscxl  upon  the  argument,  the  case  being  sub- 
mitted upon  the  questions  hereinbefore  considered.  We 
have,  however,  examined  the  instructions  complained  of, 
concerning  Mhich  it  is  only  necessary  to  say  that  they 
seem  to  us  to  be  in  accord  with  the  views  at  which  we  have 
arrived. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  affirmed. 

Fawcett  and  Root,  CO.,  concur. 


Vol.  80]  JANITAKY  TEliM,  1908.  797 


Kondrlok  v.  Furman. 


By  the  0)iirt:    For  the  reasons  stated  in  the  foregoing 
opinion,  tlie  judgment  of  th(?  district  court  is 

Affiumed. 


Eugene  C.  Kendrick  et  x\l.,  appellees,  v.  Hqward  6. 

Furman,  appellant. 

Piled  February  20, 1908.    No.  15,044. 

1.  Evidence:    Opinions   of   Witness.     Where    it   is   claimed   that   the 

construction  of  a  dam  has  caused  the  bed  of  a  river  to  fill  in 
with  silt  and  the  water  of  the  river  to  back  up,  so  as  to  inter- 
fere with  the  operation  of  a  water-wheel,  a  question  calling  for 
the  opinion  of  the  witness  upon  the  very  matter  in  issue  is  im- 
proper, and  the  answer  thereto  should  be  excluded. 

2.  :  Damages.  Where  one  claims  his  property  has  been  dam- 
aged by  certain  acts  of  the  defendant,  it  is  not  proper  to  ask 
the  witness  in  what  manner  he  has  been  damaged,  but  he  should 
state  the  facts,  and  the  jury  will  then  in  the  exercise  of  its 
functions  find  whether  the  litigant  has  been  damaged. 

3.  Evidence  examined,  and  held  to  entitle  appellees  to  an  injunction 

against  appellant. 

Appeal  from  the  district  court  for  Dawes  county :  WiL- 
LL\M  H.  Westover,  Judge.    Reversed  in  part. 

A.  TV.  CritcSj  for  appellant. 

J.  E,  Porter,  contra, 

KooT,  C. 

This  was  an  acticm  brought  to  the  district  court  for 
Dawes  county  by  appellees  for  an  injunction  and  judg- 
ment for  damages  against  appellant.  It  seems  that  A.  J. 
Palmer  and  another  in  1887  accjuired  title  to  a  tract  of 
land  bisected  by  the  Niobrara  river.  In  1892  and  1893 
Palmer  constructed  an  irrigaticm  i)lant  and  water  power 
mill  upon  his  land,  so  as  to  receive  the  water  from  the 
said  river  to  supply  both  his  power  for  the  mill  and  water 
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for  his  ditches.  The  state  board  of  irrigation  in  1898 
made  an  order  stating  that  Palmer  &  Company  were  en- 
titled to  seven  and  one-seventh  cubic  feet  of  water  a  second 
for  irrigation  purposes,  dating  by  way  of  priority  from 
August  1,  1887,  and  to  10  cubic  feet  a  second  of  water  for 
power  purposes  from  August  1,  1893.  Appellant  owns 
land  on  each  side  of  the  Niobrara,  and  just  immediately 
(»ast  of  and  below  the  land  owned  by  Palmer.  In  Januarv, 
1894,  appellant  posted  a  notice  of  his  proposed  diversion 
of  the  water  of  said  river  for  irrigation  purposes,  filed  a 
copy  thereof  with  the  county  clerk  in  February  following, 
and  on  the  2d  day  of  January,  1895,  filed  his  claim  with 
the  state  board  of  irrigation,  which  board  thereafter 
passed  upon  and  allowed  said  claim  to  the  extent  of  three 
and  nine- fourteenths  cubic  feet  of  water  a  second  of  time. 
In  the  spring  of  1894  appellant  and  said  Palmer  conferred 
about  the  construction  of  a  dam  to  enable  appellant  to 
divert  water  for  an  irrigation  system.  Palmer  desired 
that  the  dam  be  constructed  above  the  outlet  of  his 
(Palmer's)  tailrace,  but  appellant  refused,  for  the  ad- 
mitted reason  that  he  wanted  the  dam  and  head  gate  on  his 
own  land,  and  further  desired  the  benefit  of  the  water  re- 
turned to  the  river  through  Palmer's  tailrace.  Appt^llant 
then  selected  a  site,  and  requested  Palmer  to  survey  for  the 
ditches,  dam  and  head  gate.  This  point,  followinjr  the 
thread  of  the  stream,  was  about  one-half  mile  below  the 
mill,  but  in  a  direct  course  was  considerably  less.  It 
seems  to  have  been  the  mutual  desire  of  appellant  and 
Palmer  that  the  dam  be  so  constructed  as  not  to  interfere 
with  the  operation  of  ti)e  mill.  The  water  for  the  mill 
was  diverted  something  over  a  mile  above  the  mill  site, 
and  was  conducted  thereto  in  a  ditch  or  race  so  con- 
structed that  at  the  mill  a  very  considerable  fsill  was 
produced  by  permitting  the  water  to  flow  down,  ujmn,  and 
over  a  turbine  wheel,  and  tlience  tlirough  a  draft  tube  to 
the  tailrace,  whence  it  escaiied  back  to  the  river.  The 
water-wheel  was  firmly  attached  to  a  shaft  upon  which  a 
belt-wheel  was  affixed.    On  the  gnmnd  at  the  head  of  the 
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tailrace,  under  the  penstock,  was  a  platform  foundation 
of  timber,  the  floor  of  which  was  12  inches  higher  than 
the  bed,  and  this  floor  seems  to  have  been  the  initial  point 
from  which  Palmer  took  his  levels  in  surveying  for  appel- 
lant's dam.    It  was  apprehended  by  Palmer  that  the  dam 
constructed  below  his  mill  would  back  the  water  up  so 
that,  instead  of  the  waste  water  flowing  free  from  the 
water-wheel,  and  thence  into  the  river  through  the  tail- 
race,  it  would  be  retarded  in  its  flow,  back  up  and  collect 
so  as  to  interfere  with  the  action  of  the  water  and  the 
pulley-wheel.    Palmer  then,  so  he  claims,  indicated  a  level 
to  which  appellant  might  raise  his  dam  and  still  leave  a 
fall  of  18  inches  from  the  Initial  point  to  the  top  of  the 
water  flowing  over  the  dam,  which  Palmer  deemed  suffi- 
cient.   The  dam,  ditches  and  head  gat«  were  constructed, 
and  for  a  time  the  mill  was  operated  without  interference 
from  backwater  or  ice.    In  1890  appellees  purchased  the 
mill,  irrigation  and  other  water  rights  from  Palmer,  and 
it  is  claimed  by  appellees  that  subsequently  thereto  appel- 
lant raised  his  dam,  and  in  consequence  thereof  the  waters 
of  the  river  were  backed  up  so  that  they  submerged  the 
lower  part  of  the  water-wheel  and  pulley,  caused  the  belt 
to  slip,  interfered  with  the  free  discharge  of  the  water 
through  the  draft  tube  and  tailrace,  and  brought  about 
such  a  condition  as  that  the  mill  could  not  be  operated. 
Furman  denied  raising  his  dam  to  a  greater  height  than 
indicated  by  Palmer's  survey,  and  claims  that  he  has  a 
license  from  Palmer,  which  is  binding'  on  appellees,  to 
maintain  the  dam  in  the  situation  it  was  at  the  time  the 
suit  was  commenced.    He  also  claims  that  the  piling  of  a 
wagon  bridge  constructed  across  the  river  at  a  point  be- 
tween the  water  wheel  and  the  dam,  the  existence  of  a 
bend  in  the  river,  and  the  washing  down  from  the  canyons 
of  debris  into  the  river  just  above  the  bridge,  caused  the 
condition  now  existing.     The  cause  was  submitted  to  a 
jury,  which  returned  a  general  verdict  for  the  appellees, 
awarding  them  $250  damages.    Ten  special  findings  were 
returned,  and  thereafter  the  court  made  special  findings 
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upon  which  it  entered  an  injunction  perpetually  restrain- 
ing appellant  from  maintaining  the  top  of  his  daiu  to  a 
greater  height  than  18  inches  below  the  top  of  the  floor 
of  appellees'  penstock.  Judgment  was  rendered  on  the 
verdict,  and  Furman  appeals. 

1.  Upon  the  trial  to  the  jury,  the  witness  Hazard,  over 
appellant's  objections,  was  permitted  to  answer  the  ques- 
tion: "Now,  what  causes  this  sand,  if  you  know,  Mr. 
Hazard,  to  back  up  there?"  He  answered:  "Well,  there 
is  only  one  thing  I  could  reasonably  account  for;  that  is, 
the  dam  preventing  the  flow  of  the  water  carrying  the  sand 
off."  The  witness  Poole,  over  appellant's  objections,  was 
permitted  to  answer  the  question:  "Now,  do  you  know 
what  caused  this  water  to  back  up  this  way?"  He  said: 
"From  Mr.  Furman's  dam."  The  quest  icms  include  the 
very  substance  of  the  issue  to  be  determined  by  the  jurors, 
and  the  acceptance  by  them  of  those  answers  relieved  the 
jurors  from  ascertaining  from  competent  evidence  the  Tery 

fact  at  issue  in  the  case.     The  testimonv   invaded   the 

ft- 

province  of  the  jury,  and  should  not  have  been  permitted. 
(lomhs  V.  Agricultural  Ditch  Co.,  17  Colo.  146;  /n  re  Es- 
tate of  Cheney,  78  Neb.  274. 

Over  appellant's  objection,  one  of  the  appellees  was 
permitted  to  answer  the  question:  "Now,  you  may  tell  the 
jury  what  damage  you  have  suffered  by  reason  of  this 
water  being  backed  up  the  way  you  have  described  during 
these  three  years?"  The  response  was:  "Why,  it  has  l>een 
considerable  damage  from  our  grinding,  and  in  getting 
across  back  and  forth  during  the  winter,  and  it  has  ruined 
our  tvater  place,  irhich  is  a  great  deal.  We  have  lost  sev- 
eral head  of  cattle;  the  water  would  rise  up  over  the  ice 
and  then  go  down  again,  and  we  have  lost  several  head  of 
cattle,  which  was  no  small  loss."  Appellant  moved  to  strike 
out  the  answer  as  incompetent,  irrelevant,  immaterial, 
remote  and  si)eculative.  The  court  sustained  the  motion 
only  as  to  the  loss  of  the  cattle.  Further  in  the  witness' 
examination  he  was  permitted  to  say  api)ellees  had  suf- 
fered  damage  by   reason  of  tlie  water   submerging  the 
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public  road  and  the  land  between  their  house  and  the  road, 
and,  further,  over  objections  as  to  competency,  materiality 
and  relevancy,  he  was  permitted  to  answer  the  question: 
"Now,  in  what  way  did  you  suffer  damages?"  And  in 
answer  said:  "We  had  the  school  teacher  boarding  there, 
and  from  time  to  time  we  had  to  carry  her  across  so  she 
could  go  to  school."  Appellant  moved  to  strike  out  the 
answer  as  not  a  proper  measure  of  damages,  which  was 
overruled,  and  the  witness  continued  that  the  teacher  "left 
and  went  to  boarding  some  place  else,"  and  this  answer 
the  court  refused  to  suppress.  Not  only  did  tliese  ques- 
tions permit  the  witness  to  assume  he  had  been  damaged, 
an  issue  of  fact  for  the  jury  to  determine,  but  their  lan- 
guage was  so  general  tliat  opposing  counsel  could  not 
possibly  anticipate  the  answer  that  might  follow,  and 
thereby  interpose  an  objection  to  answers  responsive  to 
the  question,  and  yet  incompetent  and  immaterial.  The 
answers  well  illustrate  the  possibilities  lurking  in  that 
class  of  interrogations — that  their  w^ater  place  had  been 
ruined;  that  they  had  lost  several  head  of  cattle,  and  a 
school  teacher  had  gone  elsewhere  to  board.  The  court 
eliminated  the  loss  of  the  cattle  and  permitted  the  re- 
mainder of  the  answers  to  stand,  and  thereby  permitted 
the  jurors  to  believe  that  the  loss  of  the  teacher's  society 
and  the  injury  to  the  watering  place  were  elements  of  dam- 
age in  the  case,  notwithstanding  they  are  not  mentioned 
in  the  itemized  statement  of  damages,  and  their  question- 
able cause  for  recovery  in  any  event.  When  we  consider 
the  rather  meager  basis  for  the  support  of  the  verdict  for 
f250  damages,  the  prejudice  to  appellant  from  this  class 
of  testimony  seems  fixed  and  certain.  City  of  Omaha  v. 
Kratfwr^  25  Neb.  489;  Jameson  v.  Kent,  42  Neb.  412; 
Gomhs  V,  Agricultural  Ditch  Co.,  supra.  Appellees  pro- 
duced testimony  to  show  that  by  virtue  of  the  loss  of  power 
they  had  been  compelled  to  run  a  hand  separator  for  some 
five  months  from  May  to  September  in  1903;  that  the 
work  could  have  been  done  in  from  one  to  two  hours  less 
'   54 
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time  each  day  by  tlie  use  of  the  water-power;  that  a  man 
cost  them  12  cents  an  hour,  and  thereby  the  jury  might 
liave  included  some  $27  for  this  item  of  damages;  that  the 
submerging  of  their  land  destroyed  certain  8trawl»erTy 
plants,  pie-plant  and  currant  bushes  of  the  value  of  ?25; 
that  they  were  deprived  during  two  winter  seasons  of  the 
revenue  they  ^vould  have  earned  from  sawing  wood  and 
grinding  feed.  They  mention  two  instances  of  persons  who 
desired  to  have  feed  ground,  and  one  of  appellees  states 
that  he  estimates  that  they  lost  the  grinding  in  each  sea- 
son of  from  400  to  500  tons  of  feed,  for  wiiich  they  were 
charging  10  cents  a  hundred,  but  there  is  not  a  particle 
of  evidence  in  the  record  to  show  what  expense  appellees 
would  have  incurred  in  grinding  this  grain  for  feed,  and 
it  is  beyond  the  power  of  any  person  to  ascertain  from 
the  record  the  net  loss  accruing  to.  appellees  by  virtue 
of  their  inability  to  grind  grain,  or  saw  wood,  either  for 
themselves  or  the  public.  The  same  condition  exists  rela- 
tive to  the  grinding  of  sickles.  The  missing  facts  could 
have  been  produced,  and  the  jury  advised  of  every  material 
fact  essential  for  a  logical  and  just  deduction  of  appellees' 
dtimages  in  the  loss  of  the  use  of  their  water-power,  if 
any  they  suffered.  It  will  be  kept  in  mind  that  the  mill 
was  situated  distant  from  town,  and  did  not  enjoy  a  con- 
tinuous run  of  trade. 

2.  We  are  satisfied  from  a  careful  reading  of  the  entire 
record  that  the  findings  of  the  court  and  its  judgment  of 
injunction  should  be  affirmed.  Tlie  sole  issue  presi»nted 
on  this  branch  of  the  case  is  one  of  fact,  and  we  have 
reached  our  conclusion  independently  of  the  findiugs  of 
the  jury  and  those  of  the  trial  court.  It  is  not  disputed 
that  the  mill  was  constructed  and  water  for  its  use  appro- 
priated prior  in  time  to  the  construction  of  appelhmt's 
dam.  It  is  also  admitted  and  conceded  all  around  that 
appellees'  grantor  surveyed  and  staked  out  the  location 
of  appellant's  dam,  head  gate  Jind  ditches.  Appellant 
states:  "I  told  him  (Palmer)  I  would  like  to  have  him  run 
my  ditch  and  set  the  stake  of  my  liead  gate,-  and  that  I 
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wanted — that  we  should  figure  on  18  inches  of  water 
under  a  4-inch  pressure,  and  I  wanted  to  get  up  as  high 
as  I  could  without  interfering  with  the  mill;  and  I  told 
him,  if  possible,  I  would  like  to  get  it  up  on  the  ground 
down  there  at  the  house,  and  for  him  to  get  it  just  as 
high  as  he  could  without  interfering  with  the  mill.  And 
he  suggested  that  I  should  go  above  the  mill,  but  I  told 
him  that  I  wanted  the  water  he  used  in  the  mill  to 
irrigate  with,  and  for  him  to  put  it  down  there  so  it 
wouldn't  interfere  with  the  mill."  Now,  Palmer  was  not 
only  the  mill-owner,  but  a  surveyor  as  well,  and  it  seems 
reasonable  to  hold  that  Palmer  fixed,  as  he  says  he  did, 
the  initial  point  upon  the  top  of  the  floor  of  his  penstock; 
that  from  that  point  he  estimated  the  levels  and  the  height 
to  which  the  dam  might  be  constructed  so  that  the  backing 
of  the  water  would  not  attain  a  point  where  it  would  inter- 
fere with  the  operation  of  his  wheel.  Appellant  insists 
that  the  head  gate,  and  not  the  floor  of  the  penstock,  was 
the  basis  from  which  the  parties  must  work  out  the  agree- 
ment, but  the  head  gate  is  so  constructed  that  the  dam 
may  be  raised  a  considerable  additional  height  and  still 
the  head  gate  furnish  an  outlet  into  the  ditch  for  the 
water  of  the  Niobrara.  Palmer  testifies  that  he  ran  the 
levpl  from  the  foot  of  his  wheel  to  the  top  of  the  proposed 
dam.  "Q.  You  took  the  foot  of  your  wheel  or  the  floor  of 
the  race  as  your  starting  point,  did  you  not?  A.  The  top 
of  the  water;  yes.  Q.  Did  you  take  the  top  of  the  water 
or  the  floor  of  the  race?  A.  I  took  the  top  of  the  water 
as  the  water  would  flow  out  from  the  wheel.  Q.  And  you 
didn't  start  from  the  floor  of  the  race?  A.  Yes;  that  would 
be  the  floor  of  the  race,  the  top  of  the  water  when  the 
wheel  was  open.  There  was  a  timber  there,  and  when 
tlie  wheel  was  running  the  water  started  right  at  the  top 
of  that,  and  I  set  the  instrument  on  that  timber.  Q.  Now, 
how  much  was  his  dam  below — how  much  lower  was  the 
top  of  his  dam,  as  you  located  it?  A.  I  don't  know  any- 
thing about  the  top  of  his  dam.  I  know  where  I  gave  him 
the  top.    Q.  How  much  lower  was  that  level  than  the  floor 
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of  your  race,  15  inches  below  the  wheel?  A.  It  was  18 
inclies  that  I  gave  him  from  the  top  of  this  timber;  that 
is  wliere  I  started  my  bench,  and  run  my  level  from  there, 
and  wliere  I  showed  him  the  top  of  the  water  would  be 
18  inches  below  that."  Witness  says  he  preserved  his 
field  notes,  and  inspected  them  shortly  before  testifying. 
Tlie  fact  seems  to  be  that  Purman's  improvements  did  not 
interfere  with  the  water-power  from  1894  till  some  time 
about  1900,  so  it  would  seem  that,  if  Palmer's  survey  was 
followed  in  the  construction  of  the  Furman  dam,  he  had 
provided  a  margin  of  safety  for  the  use  of  the  dam  so  far 
as  the  water-wheel  was  concerned.  Palmer,  Eugene  C. 
Kendrick  and  Humphrey  Kendrick  testify  that  Furman 
has  raised  the  dam  since  its  original  construction.  Eugene 
C.  Kendrick  says  that  the  first  summer  they  owned  the 
mill  the  water  stood  but  16  inches  in  Furman's  head  ^te, 
and  in  the  fall  of  1903  it  was  33  to  34  inches.  Botli  Eu- 
gene and  Humphrey  Kendrick  testify  that  Furman  ad- 
mitted to  them  he  had  raised  the  dam.  One  witness  savs 
he  said  he  had  raised  it  a  foot.  Appellant  does  not  deny 
these  statements.  Both  Furman  and  his  son  testify  the 
dam  has  not  been  raised  higher  than  it  was  originally 
constructed,  but  that  every  year  tlie  dam  would  sink  dow^n 
by  reason  of  the  decay  of  material  used  in  its  construction, 
and  because  of  the  quicksand  in  the  bottom  of  the  river. 
There  is  testimony  tending  to  show  that  appellant's  ditch 
has  filled  with  silt  and  sand,  and  that  the  ditch  has  not 
been  cleaned  out,  so  that  the  water  must  be  raised  higher 
in  order  to  flow  into  and  through  the  ditch  than  at  the 
time  it  was  first  constructed ;  and  that  proper  construction 
of  a  dam,  in  position  like  Furman's,  calls  for  a  sluiceway 
to  permit  the  water  to  be  drawn  oflf  in  the  winter  time 
when  not  used  for  irrigation,  and  to  assist  in  carrjing  oflf 
the  silt  and  sand  that  accumulate  above  the  dam.  On  the 
other  hand,  there  is  testimony  to  show  the  Furman  dam 
is  constructed  in  the  same  way  as  most  of  the  dams  built 
for  irrigation  purposes,  and  this  we  do  not  doubt,  but  in 
none  of  the  other  instances  was  it  necessary  to  guard 
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against  damage  to  an  upper  mill-owner,  as  in  the  jnstant 
case.  Various  measurements  were  taken  and  testified  to 
by  as  many  surveyors,  but  the  trial  court  did  not  seem 
satisfied  with  their  results,  so  he,  with  the  co-operation  of 
tlie  parties,  secured  Paige  Francis,  a  civil  engineer  and 
under-secretary.  of  the  state  board  of  irrigation,  to  run 
the  levels  and  report  the  facts  to  the  court,  and  Francis 
testifies  that  the  water  below  Furman's  dam  was  two  and 
eight-tenths  feet  lower  than  the  floor  of  appellees'  pen- 
stock, and  that  the  crest  of  the  water  as  it  fell  over  the 
dam  was  eight-tenths  of  a  foot  lower  than  said  initial 
point.  There  is  testimony  in  the  record  establishing  the 
fact  that  between  the  water-wheel  and  the  dam  a  bridge 
has  been  constructed,  and  that  the  pilings  supporting  the 
superstructure  thereof  obstruct  the  free  flow  of  ice  float- 
ing in  the  water;  that  there  is  a  horseshoe  bend  in  the 
river  below  the  bridge  and  above  the  dam;  also  that 
canyons  empty  storm-water  and  debris  into  the  river  dbove 
the  dam  and  below  the  water-wheel,  and  particularly  that 
a  quantity  of  sand,  gravel  and  other  debris  was  forced 
down  through  one  canyon  and  into  the  river  just  above  the 
bridge.  There  is  also  testimony  to  the  effect  that  the 
floor  of  the  tailrace  is  considerably  lower  than  the  surface 
of  the  water  in  the  river  opposite  both  the  head  and  exit 
of  the  tailrace,  and  lower  than  the  bed  of  the  river  just 
above  the  bridge.  Appellees,  however,  contend  that,  with 
the  Furman  dam  maintained  not  to  exceed  18  inches  below 
the  floor  of  their  penstock,  the  action  of  the  water  from 
the  tailrace  would  scour  a  path  from  the  tailrace  down, 
stream,  and  thereby  an  exit  would  be  furnished  for  the 
escai)e  of  the  water  used  to  operate  the  water-wheel. 

The  evidence  to  us  seems  to  preponderate  in  favor  of 
appellees  on  the  issues  of  the  license  granted  appellant  by 
Palmer,  the  height  of  the  dam  and  the  effect  of  present 
conditions  upon  the  operation  of  appellees'  water-wheel, 
and  we  find  they  were  entitled  to  the  injunction  granted 
by  the  trial  court. 

We  therefore  recommend  that  the  judgment  of  the  lower 
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court  awarding  appellees  damages  be  reversed  and  re- 
manded, and  that  in  all  other  things  the  judgment  of  said 
court  be  affirmed. 

Fawcett,  C,  concurs  in  the  conclusion,  but  not  in  all 
of  the  reasoning. 

Calkins,  C,  concurs. 


By  the  Ccmrt:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  lower  court  awarding  ap- 
pellees damages  is  reversed  and  remanded,  and  in  all  other 
things  the  judgment  of  said  court  is  affirmed. 

Judgment  acoordingly. 


Jenkins  Land  and  Live  Stock  Company,  appellee,  v. 

Garwood  H.  Attwood,  appellant. 

Piled  February  20,1908.    No.  15,071. 

1.  Mortgage  Foreclosure:  Request  for  Stat.  Where  a  request  in  wri- 
ting for  stay  of  order  of  sale  is  on  file  with  the  clerk  of  the  court 
within  20  days  of  the  rendition  of  a  decree  foreclosing  a  mort- 
gage, the  court  is  without  power  to  sell  the  mortgaged  premises 
within  nine  months  of  the  entry  of  the  decree. 

2. :    .    A  request  filed  as  aforesaid  before  the  entry  of 

the  decree  is  effective  to  act  as  a  stay  equally  as  though  it  had 
been  filed  within  20  days  thereafter,  and  constitutes  a  continu- 
ing request  for  such  stay. 

3.  :  .  The  owner  of  the  equity  of  redemption,  notwith- 
standing he  has  sold  and  conveyed  his  interest  in  the  mort- 
gaged premises  subsequently  to  his  appearance  as  defendant  in 
the  action,  may  continue  to  act  for  the  benefit  of  his  grantee* 
and  file  a  request  for  a  stay. 

4.  Confirmation  will  not  validate  a  void  sale. 

5.  Evidence  examined,  and  held  not  to  sustain  the  appellant's  defense 

of  title  by  adverse  possession. 
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Appeal  from  the  district  court  for  Dundy  county: 
Robert  C.  Orr,  Judge.    Affirmed. 

Charles  W,  Meeker,  David  G.  Hines,  Mvckett  &  Mattley 
and  J.  C.  McNerney,  for  appellant. 

W.  8.  Morlan  and  Charles  T.  Jenkins,  contra. 

Root,  C. 

This  was  an  action  to  caneel  a  sheriff's  deed,  whereby 
appellant  claims  title  to  474  acres  of  land  in  Dundy 
county.  The  facts,  as  we  glean  them  from  the  evidence, 
and  the  admissions  in  the  pleadings,  are:  That  one  War- 
ner in  1889,  being  the  owner  of  the  fee  of  said  lands,  ex- 
ecuted a  mortgage  thereon  to  secure  the  payment  of  his 
promissory  note.  Soon  thereafter  Warner  sold  and  con- 
veyed his  equity  to  the  Nebraska  Real  Estate  and  Live 
Stock  Association.  Appellant  became  the  owner  of  the 
note  and  mortgage,  and  on  the  30th  day  of  September, 
1892,  commenced  his  action  to  foreclose  the  mortgage, 
making  Warner  and  wife,  Warner's  grantee,  and  other 
persons,  defendants.  December  20,  1892,  The  Nebraska 
Real  Estate  and  Live  Stock  Association  and  Alonzo  L. 
Clark,  trustee,  filed  their  joint  answer  in  said  action,  ad- 
mitting all  the  facts  alleged  in  the  petition,  and  stating 
that  the  defendant  corporation  was  the  owner  of  the 
equity  of  redemption  of  all  of  said  real  estate,  "and  re- 
quest that  whatever  decree  may  be  rendered  here  it  may 
be  stayed  for  a  period  of  nine  months  from  the  rendition 
of  said  decree."  March  14,  1893,  said  corporation  filed  a 
%simple  request  for  a  stay  of  execution  and  order  of  sale  in 
said  case.  April  19,  1894,  a  decree  of  foreclosure  was 
rendered.  March  31,  1893,  the  Nebraska  Real  Estate 
and  Live  Stock  Association  sold  its  interest  in  said  real 
estate  to  Alma  E.  Jewett.  May  28,  1894,  the  clerk  of  the 
court  issued  an  order  of  sale  on  said  decree,  and  July  9, 
1894,  appellant  purchased  the  real  estate  at  sheriff's  sale 
for  the  amount  of  his  mortgage  plus  accrued  interest. 


I 
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July  14,  1894,  the  sheriff  made  return  to  his  order  of  sale. 
March  19,  1896,  an  entry  was  made  on  the  journal  of  the 
district  court  in  said  ca^e  that  "this  case  came  on  on  the 
motion  of  plaintiff  to  dismiss  said  action.  On  due  con- 
sideration whereof  the  court  doth  sustain  said  motion, 
and  it  is  ordered  that  said  action  be,  and  hereby  is,  dis- 
missed at  plaintiff's  costs."  The  journal  entry  does  not 
recite  the  appearance  of  any  party  to  the  suit,  nor  that  of 
any  attorneys  for  plaintiff  or  defendants.  The  court's 
trial  calendar  discloses  the  name  of  an  attorney  for  ap- 
pellant, but  it  is  not  claimed  he  requested  the  entry  of 
the  dismissal.  March  27,  1900,  appellant  by  his  attorney 
moved  the  court  "to  reinstate  the  above  entitled  cause 
of  action  and  place  the  same  on  the  trial  docket,  for  the 
reason  that  it  was  dismissed  by  mistake,  after  decree  and 
sale  had  been  obtained."  That  same  day,  without  notice 
to,  or  the  presence  of,  any  party  adversely  interested,  the 
court  found  that  the  action  had  been  dismissed  upon  the 
motion  of  certain  attorneys  claiming  to  represent  appel- 
lant; that  said  attorneys  were  without  authority  in  the 
premises,  and  that  said  case  was  wrongfully  dismissed; 
and  "it  is  therefore  considered  by  the  court  that  said  case 
be  reinstated  and  redocketed."     Immediately  thereafter 

the  court  affirmed  the  sale  and  ordered  the  then  sheriff 
to  execute  a  deed  to  appellant,  which  was  done.  The 
sheriff's  deed  was  recorded  April  9,  1900.  January  28, 
1905,  appellee  purchased  from  Mrs.  Jewett  the  real  es- 
tate. Appellant  claims  title  by  virtue  of  his  sheriff's 
deed,  and  also  by  adverse  possession.  The  district  court 
canceled  the  sheriff's  deed,  the  order  of  sale,  and  confirma- 
tion of  said  sale,  and  held  that  the  decree  of  foreclosure 
was  valid  and  unsatisfied.  If  the  court  had  power  through 
the  sheriff  to  make  the  sale,  or  if  appellant  has  secured 
title  by  adverse  possession  to  the  land  in  question,  he 
should  prevail. 

Had  the  court  power  to  sell  the  land  within  nine  months 
of  the  decree,  a  request  for  the  stay  being  on  file  within 
20  days  of  the  entry  of  the  decree?    It  is  our  opinion  that 
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it  did  not.  Section  477b  of  the  code  provides :  "The  or- 
der of  sale  on  all  decrees  for  the  sale  of  mortgaged  prem- 
ises shall  be  stayed  for  the  period  of  nine  months  from 
and  after  the  rendition  of  said  decree,  whenever  the  de- 
fendant shall  within  twenty  days  after  the  rendition  of 
the  decree,  file  with  the  clerk  of  the  court  a  written  re- 
quest for  the  same :  Provided,  that  if  the  defendant  make 
no  such  request  within  said  t^sTenty  days,  the  order  of  sale 
may  issue  immediately  after  the  expiration  thereof/'  We 
are  aware  that  some  courts,  notably  Illinois,  consider  the 
sale  of  property  on  execution  issued  on  a  judgment  that 
has  been  stayed  a  mere  irregularity,  to  be  cured  by  con- 
firmation; but  the  trend  of  judicial  thought  in  Nebraska 
has  been  to  uphold  and  make  effective  the  evident  legis- 
lative will  to  furnish  the  debtor  absolute  immunity  from 
the  sale  of  his  property  when  he  has  complied  with  the 
statutes  relating  to  a  stay  of  execution  or  order  of  sale. 
Says  Chief  Justice  Maxwell,  in  State  Bank  v.  Green,  8 
Neb.  297 :  "Upon  the  bond  being  filed  and  approved,  the 
power  of  the  court  below  to  proceed  in  the  case  is  sus- 
pended until  the  bond  is  set  aside,  modified,  or  the  ap- 
pellant fails  to  perfect  his  appeal  within  the  time  required 
by  the  statute."  Construing  the  cited  decision,  ^Ir.  Jus- 
tice Lake,  in  State  Bank  v.  Green,  10  Neb.  130,  says: 
"The  effect  of  that  decision  was  to  declare  invalid  th(^ 
execution  and  all  that  was  done  under  it."  We  recog- 
nized the  principle  and  adhered  thereto  in  Kountze  i\ 
Erck,  45  Neb.  288,  and  it  may  now  be  said  to  be  a  long 
and  well-established  rule  in  Nebraska  that,  pending  the 
stay  of  a  judgment,  the  power  of  the  court  to  execute  that 
judgment  is  suspended.  It  is  true  that  the  stay  in  the 
cases  cited  followed  the  giving  and  approval  of  super- 
sedeas bonds,  and  in  the  instant  case  a  technical  super- 
sedeas in  the  sense  that  the  judgment  was  vacated  did  not 
occur,  but  a  stay  of  the  judgment  came  about  as  a  con- 
sequence of  the  request.  We  consider  that  the  principle 
applies  in  either  case.  August  v.  Gilmer,  53  W.  Va.  65; 
O'Donnell  v.  Mullin,  2,1  Pa.  St.  199,  67  Am.  Dec.  458; 


810 NEBRASKA  REPORTS.  [Voi..8» 

Jenkins  Land  &  LIvp  Stock  Co.  v.  Attwood. 


Hopkins  V.  Scars,  14  Vt.  494,  39  Am.  Dec.  236.  To  hold 
otherwise  would  permit  the  mortgagee  to  induce  the 
8h(»riff  to  sell  the  land  included  in  a  foreclosure  decree 
and  secure  a  confirmation  and  deed  without  the  knowledge 
of  the  holder  of  the  equity  of  rcnlemption.  The  sheriff  is 
not  required  to  levy  upon  the  land,  nor  the  appraisers  to 
make  entry  thereon,  so  that  a  sale  and  confirmation  misht 
easily  be  brought  about  while  the  mortgagor  was  depend- 
ing on  his  request  for  a  stay. 

2.  The  court  being  without  power  to  sell  the  land  at 
tlie  time  it  was  sold,  it  is  immaterial  whether  the  sale  was 
confirmed  or  not,  or  whether  ot  not  the  plaintiflE  actually 
dismissed  his  case,  or  whether  the  order  vacating  that 
dismissal  and  reinstating  the  case  was  properly  made. 
The  trial  court  held  the  decree  of  foreclosure  was  still 
(effective.  No  appeal  was  taken  from  that  part  of  the 
decree,  and  the  legality  and  effect  thereof  cannot  be  ques- 
tioned by  appellee  or  any  one  holding  under  it.  The  con- 
firmation could  not  cure  a*  void  sale.  "The  sale  being 
void,  there  was  no  subject-matter  upon  which  the  order 
of  confirmation  could  act.  If  the  court  had  no  jurisdic- 
tion to  order  the  sale,  it  had  none  to  confirm  it  \Miere 
there  is  no  power  to  render  a  judgment,  or  to  make  an 
order,  there  can  be  none  to  confirm  or  execute  it."  Min- 
nesota Co.  V.  St.  Paul  Go.,  2  Wall.  (U.  S.)  609;  Totcn- 
send  V.  TaUant,  33  Cal.  45,  91  Am.  Dec.  617. 

3.  Appellant  argues  that  the  request  for  a  stay  was  not 
filed  after,  but  before,  the  entry  of  the  decree ;  that  one  to 
receive  the  benefits  of  the  statute  must  adhere  strict  Iv 
thereto,  and  that  filing  a  request  before  is  not  equivalent  to 
filing  one  after  the  entry  of  the  decree,  and  cites  State  t?. 
Laflin^  40  Neb.  441,  and  Hoyt  v.  lAttle,  55  Neb.  71.  The 
effect  of  these  decisions  is  that,  as  the  statute  plainly 
limits  20  days  subsequent  to  the  decree  as  the  time  within 
which  the  stay  may  be  filed,  a  stay  filed  thereafter  is  in- 
operative, and  that  it  is  not  wdthin  the  power  of  the  courts 
to  enlarge  that  time.  In  the  instant  case  the  request  was 
filed,  not  only  before  the  twentieth  day  from  the  rendition 
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of  the  decree,  but  before  the  decree  was  rendered,  and  in 
our  opinion  the  request  was  a  continuing  solicitation 
eflfective  the  day  the  decree  of  foreclosure  was  rendered. 

4.  Appellant  saj-s  that,  as  the  Nebraska  Real  Estate 
and  Live  Stock  Association  subsequently  to  the  time  it 
filed  request  for  a  stay,  and  before  the  entry  of  the  decree, 
sold  and  conveyed  its  interest  in  the  property,  the  stay 
was  not  filed  by  a  defendant  so  situated  as  to  be  entitled 
to  ask  therefor.  The  trial  court  evidently  was  not  advised 
that  there  had  been  any  transfer  of  title  from  the  defend- 
ant corporation  to  Mrs.  Jewett,  and  the  suit  continued,  as 
it  properly  could,  against  the  defendants  who  represented 
in  that  suit,  not  only  themselves,  but  the  interests  of  their 
grantees.  Code,  sec.  45.  Under  the  facts,  we  are  satisfied 
the  stay  was  eflfective  to  protect  the  rights  of  Mrs.  Jewett. 

5.  It  is  claimed  appellant  has  acquired  title  by  ten  years' 
adverse  possession.     We  have  read  the  record  over  care- 
fully, and  are  satisfied  the  evidence  does  not  sustain  this 
contention.    Part  of  the  land  has  been  used  for  meadow, 
a  part  thereof  for  pasture,  and  a  small  tract  has  been 
cultivated  on  occasions,  but  not  during  ten  succeeding 
years.    In  August,  1893,  appeUant  leased  the  land  to  Nor- 
man J.  Allen,  who  also  leased  it  for  the  years  1894,  1895 
and  1896.     Fences  were  constructed  on  the  land,  but  it 
does  not  seem  to  have  been  inclosed.    During  part  of  the 
time  it  was  included  in  a  larger  tract,  and  cattle,  not  con- 
trolled by  appellant  or  his  tenant,  grazed  upon  the  pas- 
ture land.    The  witness  Larned  leased  the  land  to  various 
parties  for  appellant  in  1897,  and  he  says  continuously 
since.    He  says  the  land  was  inclosed,  but  on  cross-exam- 
ination he  was  not  certain  as  to  the  location  of  the  fences, 
and  finally  admitted  the  land  formed  part  of  a  larger  and 
inclosed  tract.  Lamed  leased  the  land  in  August,  1905, 
from  appellee.    He  says  the  leasing  was  the  result  of  com- 
promise, but  the  instrument  evidencing  his  arrangement 
is  a  plain  lease.  Appellant  resides  in  Connecticut,  and  has 
never  been  upon  the  land.    The  testimony  does  not  estab- 
lish that  connected,  continuous  and  adverse  possession 
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for  ten  years  essential  to  vest  appellant  with  title  to  the 
land;  Hoffine  v.  EwingSj  60  Neb.  729. 

We  are  satisfied  that  the  judgment  of  the  lower  court 
was  right  and  should  be  affirmed. 

Fawcbtt  and  Calkins,  CO.,  concur. 

By  the  Court:   For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  lower  court  is 

Affibmhd. 


Charles  M.  Chamberlain  v.  State  op  Nebraska. 

Feued  MA.BCH  6»1908.    No.  14,755. 

1.  Criminal  Law:  Instructions.  Instructions  must  be  predicated 
on  the  evidence;  and  in  the  prosecution  of  a  bank  officer  for 
embezzlement  it  is  error  to  submit  to  the  jury  the  fact  of  his 
having  overdrawn  an  account  with  the  bank  as  proof  of  guUt, 
unless  the  evidence  is  sufficient  to  establish  every  elelnent  neces- 
sary to  make  the  transaction  criminal  in  its  nature. 

2. :    :    BuBDBN  or  Pboof.    In  a  criminal  prosecution  the 

burden  is  upon  the  state  to  establish  every  element  of  the  crime 
charged  beyond  a  reasonable  doubt;  and  an  instruction  which 
shifts  the  burden  of  proof  to  the  defendant,  and  informs  the  Jury 
that  the  evidence  must  show  beyond  a  reasonable  doubt  that 
the  defendant  in  doing  the  act  complained  of  acted  in  good  fkith, 
and  was  not  actuated  by  improjper  motives,  is  erroneous. 

3. :     Evidence.    Under  an   indictmecnt  charging  a   bank  officer 

with  embezzling  its  funds  on  a  certain  date,  evidence  tending 
to  show  embezzlement  of  different  amounts  at  diCPerent  times 
before  that  date,  and  the  manner  in  which  he  conducted  the 
business  of  the  bank,  is  admissible  for  the  puri>08e  of  assisting 
the  Jury  in  determining  the  defendant's  guUt  or  innocence  of 
the  charge  set  forth  in  the  indictment 

4.  Embezzlement:  Indictment.  An  indictment  for  embezzlement  Ifl 
sufficient  if  it  sets  forth  the  crime  in  language  equivalenit  to 
that  contained  in  the  statute  creating  and  defining  that  crimen 
without  averring  the  particular  acta  in  which  the  offense  oon^ 

sists. 
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Error  to  the  district  court  for  Nemaha  county:   John 
B.  Kapbr,  Judge.    Reversed. 

Halleck  F,  Rose,  W.  B.  Comstock  and  Neal  &  Quacken- 
hush,  for  plaintiff  in  error. 

TV.  T.  Thompson,  Attorney  Qeneral,  George  A.  Adams 
and  Jay  G.  Moore,  contra. 

Barnes,  C.  J. 

At  the  February,  1903,  term  of  the  district  court  for 
Johnson  county  a  grand  jury  returned  18  indictments 
against  Charles  M.  Chamberlain,  who  was  the  defendant 
in  the  court  below,  each  of  which  charged  him  with  a 
specific  act  of  embezzlement  of  funds  of  the  Chamberlain 
Banking  House  of  Tecumseh,  in  that  county.  On  a  change 
of  venue  he  was  tried  in  the  district  court  for  Nemaha 
county  on  one  of  the  indictments,  which  reads  as  follows : 
"That  Charles  M.  Chamberlain,  late  of  the  county  afore- 
said, on  the  25th  day  of  August,  in  the  year  of  our  Lord 
1902,  in  the  county  of  Johnson,  and  state  of  Nebraska, 
aforesaid,  then  and  there  being,  and  then  and  there  being 
the  cashier  of  the  Chamberlain  Banking  Uouse,  a  corpora- 
tion then  and  there  engaged  in  banking,  did  then  and  there 
embezzle,  abstract  and  wilfully  misapply  of  the  moneys 
and.funds  of  the  said  Chaml)erlain  Banking  House,  to  wit, 
the  sum  of  flO,000  in  money,  with  intent  then  and  there 
to  injure  and  defraud  said  Chamberlain  Banking  House 
out  of  said  money,  and  each  and  every  part  thereof,  he, 
the  said  Charles  M.  Chamberlain,  then  and  there  having 
received  and  obtained  the  said  money  as  such  cashier  of 
the  said  Chamberlain  Banking  House,  and  having  then 
and  there  said  money  in  his  possession,  control  and  man- 
agement as  such  cashier  of  said  banking  house."    On  mo- 
tion of  the  defendant,  and  by  order  of  the  trial  court,  the 
words  "abstract  and  wilfully  misapply''  were  eliminated 
from  the  indictment,  and  so  the  single  specific  charge  on 
which  defendant  was  placed  on  trial  was  the  embezzle- 
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ment  of  $10,000  on  the  25th  day  of  August,  1902.  The 
trial  resulted  in  his  conviction.  He  was  sentenced  to  hard 
labor  in  the  state  penitentiary  for  the  period  of  five  years, 
and  has  prosecuted  error  to  this  c*ourt. 

1.  To  establish  tlie  charge  contained  in  the  indictment, 
the  state,  over  defendant's  objection,  introduced  evidem-i* 
of  a  certain  transaction,  in  substance,  as  follows:     On 
April  5,  1895,   the  defendant  and  his  brother  Clai-euce 
executed  a  demand  note  for  |2,000  payable  to  Louis  Stull, 
cashic^r,  which  came  into  the  possession  of  the  Industrial 
Savings  Bank.    Suit  was  brought  on  the  note  in  the  dis- 
trict court  for  Lancaster  county,  and  a  judgment  was 
obtained  tliereon  against  the  makers.    In  payment  of  that 
judgment  the  firm  of  Cliamberlain  Brothers,  of  which  tJie 
defendant  was  a  member,  and  which  at  that  time  had  a 
deposit  account  with  the  Chamberlain   Banking   Houst\ 
drew  its  check  on  that  institution  for  $2,500,  which  was 
presented  to,  and  paid  by,  the  bank  on  the  29th  day  of 
March,  1902.     The  payment  of  tjie  chwk  causeil  an  over- 
draft of  the  account  of  Chamberlain  Brothers  amounting 
to  11,705.15.    The  item  was  diarged  to  the  deposit  account 
of  the  drawers  of  the  check,  and  not  to  any  of  the  general 
*  accounts  of  the  bank,    ^^'e  find  no  proof  in  the  record  tend- 
ing to  show  that  the  check  causing  the  overdraft  was  paid 
without  tlu^  assent  of  the  directors  of  the  bank,  or  a  ma- 
jority of  them.    No  proof  was  offered  by  the  state  to  show 
the  pecuniary  irresponsibility  of  the  firm  of  ChanilK^rlain 
Brothers,   or   its   members,   at   the   time   the  check    was 
cashed,  or  prior  or  subse(iuent  thereto.    The  check,  wliich 
was  drawn  by  defendant,  was  charged  to  the  account  of 
the  makers  of  the  note,  which  it  paid,  and  it  was  left 
openly  on  file  in  the  bank  to  evidence  the  debt  which  its 
payment  created.     Payment  by  a  bank  upon  a  check  of  a 
sum  in  excess  of  the  credit  balance  of  an  ordinarv  de- 
positor  in  the  usual  course  of  business,  if  done  with  the 
assent  of  a  majority  of  directors,  is  a  loan  to  the  depositor 
of  the  amount  of  the  overdraft  created  by  the  payment. 
Zane,  Banks  and  Banking   (1st  ed.),  sec.  160;  Potter  r. 
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United  States,  155  U.  S.  438 ;  5  Cyc.  583.    The  banking  act 
of  this  state  does  not  make  such  a  transaction  unlawful, 
even  where  the  loan  is  made  to  an  officer  of  the  bank,  ex- 
cept it  be  done  without  obtaining  the  approval  of  a  major- 
ity of  the  directors.  Comp.  St.  1907,  ch.  8,  sec.  26.  By  this 
statute  a  substantive  element  of  the  offense  described 
therein  is  that  the  funds  must  have  been  borrowed  by  the 
officer  without  having  first  obtained  the  approval  of  a 
majority  of  the  directors  of  the  bank.     So,  in  order  to 
make  the  transaction  above  described  criminal  in  its  na- 
ture, it  was  necessary  for  the  state  to  allege  and  prove 
that  the  overdraft  in  question  was  made  without  the  con- 
sent of  a  majority  of  the  directors  of  the  bank,  or  with 
the  intention  of  cheating  and  defrauding  that  institution. 
Notwithstanding  this  fact,  the  court  gave  the  ninth  in- 
struction requested  by  the  prosecutor  predicated  on  the 
transaction  above  described,  and  which  is  now  assigned  as 
error,  by  which  the  jury  were  told,  in  substance,  that,  if 
the  check  in  question  was  drawn  for,  or  in  payment  of,  an 
individual  debt  or  obligation  of  the  defendant,  or  of  Cham- 
berlain Brothers,  or  of  C.  M.  and  C.  K.  Chamberlain,  that 
the  banking  house,  upon  the  authority  of  the  defendant, 
or  by  his  direction,  cashed  or  paid  the  check  out  of  its  own 
money  and  charged  the  same  to  the  account  of  Chamber- 
lain Brothers,  and  by  so  doing  overdrew  that  account  with 
the  bank  in  the  sum  of  f  1,765.15,  and  that  such  payment 
was  made  under  such  circumstances  as  were  Imble  to 
imperil  the  interests  of  the  bank  and  cause  it  to  lose  the 
amount  of  the  overdraft,  then  the  payment  of  the  check 
by  him,  or  at  his  direction  as  cashier,  if  done  with  intent 
to  injure  or  defraud  the  bank,  would  be  embezzlement.    It 
may  be  conceded  that  this  instruction,  if  based  upon  suffi- 
cient evidence,  is  a  correct  statement  of  the  law ;  but  it 
must  be  remembered  that  the  state  produced  no  evidence 
showing  or  tending  to  show  that  the  payment  of  the  check 
was  made  under  circumstances  liable  to  imperil  the  inter- 
ests of  the  bank,  or  cause  the  loss  of  the  amount  of  the 
overdraft,  or  that  it  was  done  with  intent  to  injure  and 
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defraud  that  institution.  It  is  a  well-established  rule  that 
instructions  must  be  predicated  upon  the  evidence;  and  in 
a  criminal  prosecution  an  instruction  which  submits  to 
the  jury  the  (lU(^stion  of  the  defendant's  guilt  or  innoceiu-e 
of  a  criminal  ollense,  where  the  state  has  produc-cHl  no 
evidence  tending  to  prove  an  element  necessary  to  1k» 
shown  to  make  the  particular  transaction  in  question 
criminal  in  its  nature,  is  prejudicial,  and  calls  for  a  re- 
versal of  a  judgment  of  conviction.  As  above  stated,  we 
find  no  evidence  in  the  record  relating  to  the  matter  of  t!ie 
overdraft  in  question. which  shows,  or  tends  to  show,  that 
at  the  time  the  d(»fendant  drew  tlie  check  which  created 
the  overdraft  it  was  his  intention  to  cheat  and  defraud  the 
bank,  or  that  Chamberlain  Brothers  were  insolvent.  It 
is  but  fair  to  say  that  at  the  time  when  the  bank  closed  its 
doors  the  greater  part  of  the  overdraft  was  unpaid;  yet 
this  alone  is  not  sufficient  to  estal)lish  the  fact,  lieyond  a 
reasonable  doubt,  that  the  defendant  when  he  drew  the 
check  intended  to  cheat  and  defraud  the  bank,  for  he,  or 
the  firm  of  (Miamberlain  Brothers,  may  have  fully  in- 
tendcyd  to  repay  the  amount  of  the  overdraft  and  have  had 
the  ability  to  do  so.  Indeed,  in  the  absence  of  evidence 
direct  or  circumstantial  to  the  contrary,  the  presumption 
is  that  his  intention  was  that  the  overdraft  would  be  paid 
either  by  himself  or  the  firm.  It  follows  that  for  the  giv- 
ing of  tliis  instruction  the  judgment  of  the  district  court 
should  be  reversed. 

2.  It  is  strenuously  urged  that  the  district  court  erred 
in  giving  the  fcmrth  instniction  requested  by  the  state.  In 
this  connection  it  is  necessary  to  state  the  facts  on  which 
this  instruction  was  predicated.  The  evidence  discloses 
that  on  the  13th  day  of  August,  1902,  the  bank  teller 
credited  the  individual  deposit  account  of  the  defendant 
witli  an  item  of  $4,000  salary;  that  the  teller  made  a  com- 
putation to  det(Tmine  the  accuracy  of  tlie  credit;  that  in 
so  doing  he  took  the  general  ledger  of  the  bank  and  ran 
back  llinmgli  the  ex])ense  account  until  he  found  the  date 
upon  which  the  defendant  had  received  his  last  credit  for 
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salary.  He  testified  that  he  kntrw  the  amount  per  montli 
to  which  the  defendant  was  entitled,  and  that  the  defend- 
ant had  not  drawn  any  salarj^  for  46  months  prior  to  that 
date.  The  evidence  of  the  teller  on  this  point  was  corrob- 
orated by  several  other  witnesses  for  the  state.  In  fact 
there  seems  to  be  no  dispute  about  this  matter.  It  also 
appears  that  after  tlie  entry  of  tlie  credit,  and  before  the 
date  of  the  alleged  embezzlement,  the  defendant  checked 
out  the  deposit  in  question  for  various  purposes.  It  was 
the  contention  of  the  state  that  this  transaction  consti- 
tilted  embezzlement,  because  the  defendant  had  so  man- 
aged the  affairs  of  the  bank  that  he  was  largely  indebted 
to  that  institution  at  the  time  the  credit  was  given,  and 
that  he  obtained  the  credit  and  withdrew  the  funds  for 
the  purpose  of  injuring  and  defrauding  the  bank. 

The  first  clause  of  the  instruction  reads  in  part  as  fol- 
lows :  "If  you  find  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant  while  he  was  cashier  of  the  said 
Chamberlain  Banking  House  kept  an  individual  account 
of  his  own,  and  in  his  owmiame,  in  said  banking  house, 
and  that  on  or  about  the  13th  day  of  August,  1902,  he 
credited  his  said  individual  account  with  an  item  of  $4,600 
as  salary  for  46  months,  and  that  at  said  time  he  in  good 
faith  believed  he  had  a  right  to  so  credit  his  said  account 
with  said  amount,  or  that  he  in  good  faith  believed  said 
bank  was  owing  him  said  amount,  then  you  are  instructed 
that  the  i)lacing  of  such  credit  to  his  individual  account, 
and  afterwards  drawing  the  money  out  on  his  checks  or 
otherwise,  would  not  be  embezzlement  of  such  money."  By 
the  second  clause  of  the  instruction  the  jury  were  told, 
in  substance,  that,  if  they  should  find  from  the  evidence, 
bevond  a  reastmable  doubt,  that  the  defendant  at  said  time 
was  owing  said  banking  house  as  much  as  or  more  than 
f  4,600,  and  that  he  knew  the  said  banking  house  was 'not 
owing  him  said  amount,  or  any  part  thereof,  or  if  he  was 
largely  indebted  to  said  banking  house  for  money  he  had 
taken  from  the  same  and  wrongfully  appropriated  to  his 
55 
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own  use,  or  to  the  use  of  himself  and  others,  and  that  he 
placed  said  amount  to  his  credit,  or  caused  it  to  be  placed 
there  in  order  tliat  he  might  thereafter  draw  that  sum 
from  the  bank  under  an  apparent  right  to  do  so,  but  with 
the  intent  to  c<mvert  it  to  his  own  use,  and  that  the  plac- 
ing of  the  credit  to  his  own  account  was  intended  by  him 
as  a  scheme  to  cover  or  better  enable  him  to  wrongfully 
convert  the  same  to  his  own  use,  and  that  he  did  thereafter 
wrongfully  draw  said  money  or  any  part  thereof  from  the 
bank  and  convert  it  to  his  own  use,  with  intent  to  iu>ure 

and  defraud  the  bank,  then  he  was  guilty  of  emln^zzling 
the  same.  It  seems  clear  that  by  the  first  clause  of  the 
instruction  tlie  court  directly  and  unequivocally  stated  to 
the  jury  that  before  the  defendant  could  escape  responsi- 
bility for  embezzlement  of  the  item  in  question  the  proof 
must  be  such  as  would  satisfy  them,  beyond  a  reasonable 
doubt,  that  the  defendant  in  good  faith  believed  he  had 
a  right  to  so  credit  his  account,  or  that  in  good  taith  he 
believed  that  the  bank  was  owing  him  said  amount.  It 
seems  plain  that  this  not  only  denied  the  accused  the 
benefit  of  reasonable  doubt,  and  precluded  the  jury  from 
considering  whether  the  credit  was  made  for  a  debt  in 
fact  owing  by  the  bank,  but  it  also  limited  the  defendant's 
right  to  escape  criminal  punishment  by  the  narrow  issue 
as  to  whether  he  believed,  thougli  erroneously,  there  was 
a  legal  liability  for  the  debt  upon  the  part  of  the  bank, 
and  on  this  issue  the  court  imposed  upon  him  the  burden 
of  proof  to  show  that  he  entertained  such  belief  beyond 
a  reasonable  doubt.  That  it  was  error  for  the  court  at  any 
stage  of  the  proceedings  to  impose  upon  the  defendant  the 
burden  of  proof  to  establish  his  innocence  of  the  crime 
charged,  or  any  particular  element  of  it,  there  can  be  no 
(luestion.  It  is  contended  by  the  state,  however,  that  the 
error,  if  any,  in  the  first  clause  of  the  instruction  is  cured 
by  the  second  portion  of  it,  the  substance  of  which  is  above 
stated;  and  it  is  insisted  that  the  whole  paragraph  should 
be  read  and  construed  together,  and  when  thus  considered 
it  is  a  correct  statement  of  the  law.     We  cannot  give  it 
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such  a  construction.  It  clearly  informed  the  jury  that  if 
they  should  find,  beyond  a  reasonable  doubt,  that  at  the 
time  the  credit  in  question  was  made  the  defendant  in 
good  faith  believed  that  he  had  a  right  to  it,  that  the 
bank  was  owing  him  that  amount,  then  the  placing  of  the 
item  to  his  individual  credit,  and  afterwards  drawing  the 
money  out  on  his  checks  or  otherwise,  would  not  be  em- 
bezzlement, when  they  should  have  been  told  that  if  they 
entertained  a  reasonable  doubt  as  to  whether  the  money 
represented  by  the  item  of  $4,600  salary  was  actually 
owing  by  the  bank  to  the  defendant,  or  that  the  defendant 
honestly  believed  it  to  be  due,  and  caused  the  credit  to  be 
entered  to  his  personal  account  in  that  belief,  then  the 
transaction  in  question  should  not  be  considered  by  them 
in  determining  the  guilt  or  innocence  of  the  defendant  of 
the  crime  charged  against  him.  So  we  are  of  the  opinion 
that  the  giving  of  this  instruction  requires  a  reversal  of 
the  judgment  of  the  trial  court. 

3.  The  record  of  the  trial  discloses  that  the  state,  over 
the  defendant's  objections,  was  allowed  to  introduce  evi- 
dence of  his  manner  of  conducting  the^business  of  the 
bank,  and  of  many  of  his  transactions  with  that  institu- 
tion occurring  at  different  times,  many  of  them  long  prior 
to  the  time  when  the  offense  for  which  he  was  on  trial 
is  alleged  to  have  been  committed;  and  it  is  contended 
that  this  was  reversible  error.  This  contention  cannot  be 
sustained,  for  it  has  often  been  held,  on  principle  and 
precedent,  that  the  state  in  such  cases  may  introduce 
evidence  of  separate  and  distinct  acts  or  transactions, 
which  may  be  embezzlement  in  themselves,  tending  to 
prove  the  substantive  offense  charged.  State  v.  Reinhart, 
26  Or.  466;  Brown  v.  State,  18  Ohio  St.  496;  1  Bishop, 
New^  Criminal  Procedure,  sec.  397;  State  i\  Dale,  8  Or. 
229 ;  Jackson  v.  State,  76  Ga.  551 ;  State  v,  Pratt,  98  JIo. 
482,  11  S.  W.  977 ;  Campbell  v.  State,  35  Ohio  St.  70.  In 
Ker  V.  People,  110  111.  627,  646,  it  is  said :  "The  body  of 
the  crime  consists  of  many  acts  done  by  virtue  of  the 
confidential  relations  existing  between  the  employer  and 
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tlio  oiiii)loyeo,  with  funds,  moneys  or  securities  over  which 
the  servant  is  given  care  or  custf)dy,,in  whole  or  in  part, 
hy  virtue  of  his  employ ment.  The  separate  acts  may  not 
he  susceptible  of  direct  proof,  but  the  aggregate  result 
is,  and  tliat  is  embezzlement.''  This  doctrine  is  not  onlv 
su[)ported  by  reason  and  authority,  but  is  proper  and  just. 
Tlie  rule  contended  for  by  tlie  defendant  in  this  case 
would  render  it  exceedingly  difficult,  if  not  impossible, 
in  many  cases  to  secure  a  conviction  of  a  confidential 
agent  or  servant  of  a  firm  or  corporation  or  a  bank  officer 
intrusted  with  the  custody  and  control  of  its  funds.  The 
trust  and  confidence  reposed  in  such  employee  or  officer 
afTords  him  the  amplest  opportunity  to  misai)propriate 
the  funds  intrusted  to  his  care,  and  makes  it  almost,  if 
not  quite,  impossible  to  prove  just  when  and  how  it  was 
done.  But  the  ultimate  fact  of  embezzlement  is  sus- 
((»l)tible  of  proof,  and  that  is  the  act  against  which  the 
statute  is  directed.  The  crime,  as  in  the  case  at  bar, 
may  consist  of  many  acts  done  in  a  series  of  years,  and 
(he  fact  at  last  be  discovered  that  the  bank's  funds  have 
1)een  embezzled,  and  yet  it  may  be  impossible  for  the 
prosecution  to  prove  the  exact  time  and  manner  of  each 
or  any  separate  act  of  conversion.  In  such  a  case,  if  the 
state  should  be  compelled  to  rely  for  conviction  upon 
a  single  act,  the  accused,  although  he  miglit  be  guilty  of 
embezzling  large  sums  of  money  in  the  aggregate,  would 
l)robably  escape  conviction.  The  law  should  not  aflFord 
exemption  from  just  and  merited  punishment  on  mere 
technical  grounds  which  do  not  in  any  way  affect  th.'» 
guilt  or  innocence  of  the  defendant  or  the  merits  of  the 
case. 

It  ay)pears,  however,  that  in  the  prosecution  of  this  case 
the  state  treated  the  separate  and  distinct  acts  intro- 
duced in  evidence  as  substantiA-e  crimes;  and  it  is  con- 
tended that  the  court  erred  in  instructing  the  jury,  in 
substance,  that  if  thev  should  find  that  the  defendant 
committed  such  acts,  bevond  a  reasonable  doubt,  thev 
slumld  then  find  him  guilty  of  the  crime  cliarged  in  the 
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indictment  on  which  he  wjts  being  tried.  We  think  there 
is  much  force  in  this  criticism.  Where  tlie  state  is  per- 
mitted to  introduce  evidence  of  separate  and  distin(*t 
transactions  not  set  fortli  or  described  in  the  indictment, 
each  of  whicli  iji  itself  may  amount  to  a  criminal  offense, 
the  court  sliould  instruct  the  jury  that  evidence  of  such 
transaction's  is  received  and  shcmld  only  be  considered  by 
them  for  tlie  purpose  of  assisting  them  in  determining 
the  defendant's  guilt  or  innocence  of  the  particular  crime 
charged  in  the  indictment.  We  find  from  an  examination 
of  the  record  that  the  state  was  allowed  in  tliis  case  to 
introduce  in  evidence  a  great  many  of  tlie  defendant's 
transactions  w-ith  the  bank  occurring  at  different  times, 
some  of  them  being  prior  to  the  25th  day  of  August,  1902, 
similar  to  those  above  described,  and  the  record  contains 
numerous  assignments  of  error  therefor.  To  discuss  and 
determine  all  of  them  would  extend  our  opinion  to  an 
unreasonable  length,  and  serve  no  useful  purpose.  What 
we  have  already  said  disposes  of  all  similar  questions, 
and  such  assignments  will  receive  no  further  considera- 
tion. Again,  it  appears  that  the  case  was  treated  by 
the  prosecuting  attorney  as  though  the  defendant  was 
an  officer  on  trial  for  embezzling  public  money,  instead 
of  an  agent  or  cashier  of  a  bank  charged  with  the  embez- 
zlement of  private  funds,  and  it  is  proper  to  observe  that 
much  more  must  be  shown  in  a  case  like  the  one  at  bar, 
in  order  to  procure  a  conviction,  than  is  necessary  to  be 
proved  to  sustain  a  charge  of  embezzlement  of  public 
funds. 

4.  Finally,  it  appears  that  the  defendant  has,  at  all 
times,  challenged  the  sufficiency  of  the  indictment,  and 
now  contends  that  it  is  insufficient  in  form  and  substance 
to  charge  him  with  the  crime  of  embezzlement.  It  is  not 
only  proper  but  necessary  for  us  to  determine  this  ques- 
tion before  concluding  our  opinion.  The  principal  criti- 
cism of  the  indictment  is  that  it  does  not  contain  an  aver- 
ment that  the  money  in  quest^ion  was  converted  bv  the 
defendant  to  his  own  use,   "witliout  the  assent   of  the 
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bank/'  and  it  is  claimed  that  the  omission  of  that  allega- 
tion renders  tlie  indictment  fatally  defective.  We  find, 
however,  that  the  charge  follows  the  language  of  section 
135  of  the  criminal  code,  under  which  the  indictment  was 
drawn.  The  rule  is  that  it  is  generally  sufficient,  in 
charging  a  statutory  crime,  to  follow  the  language  of 
the  statutes  defining  it,  and  we  are  not  convinced  tliat  the 
present  instance  is  within  any  of  the  exceptions  to  that 
rule.  The  w^ord  "embezzle"  is  defined  by  section  121  of 
the  criminal  code,  and  wiierever  that  wofd  appears  in 
the  subsequent  sections  of  the  act  it  should  be  construed 
to  mean  and  include  the  elements  of  that  definition.  In 
Hartley  v.  State,  53  Neb.  310,  it  is  said :  "An  information 
for  embezzlement  is  sufficient  if  it  sets  forth  the  criine  in 
the  language  of  the  statute  creating  it,  without  averring 
the  particular  acts  in  which  the  offense  consisted.''  In 
Mills  V.  State,  53  Neb.  263,  and  in  Jackson  v.  State,  supra, 
it  w^as  held  that  the  word  "embezzle"  inclpdes  witiiin  its 
import  the  conversion  to  his  own  use  of  the  money 
alleged  to  have  been  embezzled  by  the  accused.  Again, 
it  is  alleged  in  the  indictment  in  this  case  that  the  de- 
fendent  did  embezzle  of  the  funds  of  the  said  Chamberlain 
Banking  House  the  sum  of  |10,000  in  money,  with  intent 
to  injure  and  defraud  said  Chamberlain  Banking  House 
out  of  said  money,  and  each  and  every  part  thereof;  and 
it  would  seem  that  tlie  words  "with  intent  then  and  there 
to  injure  and  defraud"  are  broad  enough  and  amply 
sufficient  to  include  the  charge  that  the  act  was  done 
without  the  consent  of  the  bank.  Indeed,  they  may  be 
said  to  be  the  equivalent  of  such  an  allegation.  So  we 
are  of  opinion  that  the  indictment  is  sufficient  to  charge 
the  defendant  with  the  crime  of  embezzlement. 

As  above  stated,  the  record  contains  many  other  as- 
signments of  error.     Some  of  them,  without  doubt,  are 

substantial  in  their  nature.     But  what  we  have  alreadv 

to 

said  is  sufficient  to  prevent  a  recurrence  of  similar  errors 
in  case  of  another   trial..    For  the  errors  above  men- 
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tioned,  the  judgment  of  the  district  court   is  reversed 
and  the  cause  is  remanded  for  a  new  trial. 

Bbversed. 


State  of  Nebraska  v.  Pacific  Express  Company. 

Filed  March  6, 1908.    No.  16,307. 

1.  Btatates:  Emergency  Clause.    An  act  which  merely  provides  "this 

act  shall  take  effect  on  and  after  its  passage  and  approval"  does 
not  "express  an  emergency,"  under  the  requirements  of  section 
24,  art.  III.  of  the  constitution,  and  does  not  take  effect  until 
three  months  after  the  adjournment  of  the  legislative  session. 

2.  Carriers:    State  Control.    Express  companies  operating  over  the 

lines  of  railroad  corporations  exercising  a  public  franchise  in 
this  state  are  equally  subject  to  state  control  and  regulation 
with  the  railroad  companies  over  whose  lines  they  operate, 
within  the  limited  field  of  the  business  of  transportation  which 
they  occupy. 

8. :     Unlawfttl    Rates:    Injunction.    The    attorney     general 

may,  on  behalf  of  the  state,  maintain  an  action  In  equity  to 
enjoin  common  carriers  whose  rates  are  fixed  by  law  from  vio- 
lating the  terms  of  the  statute  and  exacting  unlawful  and  ex- 
cessive  rates  and   charges. 

4.  Supreme  Court:  Jurisdiction:  Action  bt  State.  The  jurisdiction 
conferred  upon  this  court  by  the  constitution  "in  all  civil  cases 
in  which  the  state  shall  be  a  party*'  is  not  confined  to  cases  in 
which  the  state  has  a  mere  pecuniary  interest,  but  may  extend 
to  all  cases  in  which  the  state,  through  its  proper  officers,  seeks 
the  enforcement  of  public  right  or  the  restraint  of  public  wrong. 


^ :  :  Public  Wrongs:  Injunction.  A  wrong. of  a  na- 
ture which  affects  the  rights  and  Interests  of  people  living  in 
almost  every  city,  town  and  village  in  the  state,  as  well  as  per- 
BCfaa  living  in  the  country,  when  committed  by  a  public  service 
corporation,  is  a  public  wrong.  An  action  to  restrain  such  a 
wrong  by  the  state  is  within  the  jurisdiction  of  this  court. 

6.  Carriers:  Ratvs.  Until  otherwise  prescribed  by  competent  author- 
ity, by  the  provisions  of  sections  2,  8»  ch.  92,  laws  1907,  ex- 
press companies  doing  business  in  this  state  after  the  law  took 
effect  may  charge  for  the  transportation  of  merchandise  within 
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this  state  any  sum  not  exceeding  75  per  cent,  of  the  rate  in  force 
on  the. 1st  day  of  January,  1907,  and  30  days  were  allowed  after 
the  act  was  in  force  for  such  companies  to  file  with  the  state 
railway  commission  the  schedule  of  rates  and  classifications  in 
force  on  that  date. 

Original  action  by  the  state  to  enjoin  defendant  from 
putting  into  effect  charges  or  rates  other  than  those  es- 
tablished by  law.  Defendant  filed  plea  in  abatement 
Overruled. 

W.  T,  Thompson^  Attorney  General^  Grant  G.  Martin 
and  Halleck  F,  Rose,  for  the  state. 

Charles  J.  Greene  and  Ralph  W.  Breckenridge,  contra. 

Lbtton,  J. 

On  July  5,  1907,  the  attorney  general  filed  in  the  name 
of  the  state  of  Nebraska  petitions  against  the  Adams 
Express  Company,  and  four  other  express  companies 
doing  business  in  this  state,  alleging  in  substance:  That 
the  defendants  are  common  carriers  engaged  in  carrying 
on  an  express  business  over  various  lines  of  railroad  in 
the  state  of  Nebraska ;  that  the  legislature  of  1007  passed 
the  following  act  (laws  1907,  eh.  91),  known  as  "Senate 
File  No.  355" : 

"An  Act  to  provide  for  the  filing  of  schedules  of  rates 
charged  by  express  companies  for  the  transportation 
of  monev  or  merchandise  within  the  state  of  Ne- 
braska;  to  fix  a  maximum  charge  for  such  service; 
to  provide  for  the  enforcement  of  the  provisions  of 
this  act ;  and  for  penalties  for  failure  to  comply  with 
its  provisions. 
"Be  it  Enacted  by  the  Legislature  of  the  State  of  Ne- 
braska: 
"Section  1.   (Express  company  Defined.)     All  persons, 
associations  or  corporations  engaged  in  the  transporta- 
ti(m  of  monev  or  merchandise  for  a  monev  consideration 
in  cars  other  than  freight  cars  and  on  trains  other  than 
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freiglit  trains  shall  be  deemed  an  express  company  within 
the  meaning  of  this  act. 

"Section  2.  (Schedule  of  Rates.)  Within  thirty  days 
after  the  i>assage  and  approval  of  this  act,  all  express 
companies  doing  business  in  this  state  shall  file  with  the 
railway  commission  a  complete  scliedule  of  the  rates  and 
classifications  charged  for  the  transportation  of  money 
or  merchandise  witliin  this  state  by  such  company,  which 
was  in  force  on  tlie  first  day  of  January,  A.  D.  1907. 

"Section  3.  (Kates.)  Express  companies  may  charge 
and  receive  for  tlie  (raiis])i)rtation  of  mercliandise  within 
the  state  of  Nebraska  any  sura  not  exceeding  seventy-five 
per  cent,  of  the  rate  as  sliown  in  the  schedule  provided 
for  in  section  2  of  this  act  until  after  the  state  railway 
commission  shall  have  provided  a  greater  rate. 

"Section  4.  (Same,  Minimum.)  I*rovide(l  that  nothing 
in  this  act  shall  be  construed  to  change  the  prepaid  rates 
on  merchandise  weighing  one  (1)  pound  or  less;  and 
provided,  further,  tliat  no  provision  of  this  act  shall 
reduce  any  special  contract  rate  in  force  for  the  transpor- 
tation of  cream,  milk  or  jjoultry  or  any  charge  to  a  sum 
less  than  fifteen  cents;  and  provided,  furtlier,  that  noth- 
ing in  this  act  shall  abridge  the  authority  of  the  railroad 
commission  to  make  a  reduction  in  any  rate  provided  for 
in  this  act. 

"Section  5.  (Violation  of  act.)  If  any  express  company 
should  fail  to  comply  with  the  provision  and  conditions 
of  this  act,  they  shall  be  fined  on  conviction  a  sum  not 
less  than  ten  dollars  or  more  than  one  thousand  for  each 
offense. 

"Section  6.  (Enforcement  of  Act.)  The  Nebraska  state 
railway  commission,  and  if  there  be  no  commissicm,  then 
the  governor  with  the  assistance  of  the  attorney  general, 
are  hereby  empowered  to  enforce  the  provisions  of  this 
act. 

"Section  7.  (Emergency.)  This  act  shall  take  effect  on 
and  after  its  passage  and  approval. 

"Approved  April  5,  1907." 


826  NEHRASKA  REPORTS.  [Vol.80 


State  V.  Pacific  Express  Co. 


That  it  is  the  duty  of  tlie  defendant  to  obey  the  statute 
and  put  in  force  the  rates  fixed  by  the  legislature  in  said 
act,  but  that  the  defendant  has  put  in  force  unlawful 
charges  and  rates  for  intrastate  transportation  of  mer- 
cliandise  within  the  state  of  Nebraska,  and  is  exacting 
from  the  people  of  the  state  of  Nebraska  unlawful,  exor- 
bitant and  unconscionable  rates  and  charges;  that  indi- 
vidual citizens  wiio  are  interested  are  unable  to  cope  with 
the  defendant,  and  that  it  is  the  duty  of  the  st^ite  to 
protect  the  people  from  the  unlawful,  exorbitant  rates 
and  charges  exacted  by  the  defendant.  The  prayer  is 
for  an  injunction  to  prevent  the  defendant  from  making 
or  putting  into  effect  any  other  or  different  charges  from 
those  prescribed  in  tlie  act,  or  from  interfering  with  or 
attempting  to  change  the  rates  and  charges  established 
by  law  for  its  services. 

An  answer  was  filed,  which  contained,  among  other 
things,  an  allegation  that  the  law  was  not  effective  on 
July  5,  1907,  on  account  of  not  having  been  passed  with 
an  emergency  clause.  The  attorney  general  filed  a  motion 
to  strike  this  part  of  the  answer,  on  the  ground  that, 
under  the  provisions  of  section  7  of  the  act,  which  pro- 
vides :  "This  act  shall  take  effect  on  and  after  it«  passage 
and  approval" — the  act  took  effect  as  soon  as  passed  and 
approved  by  the  governor  upon  April  5, 1907.  The  motion 
to  strike  was  overruled,  the  court  being  of  the  opinion 
that  the  act  failed  to  comply  with  that  part  of  section 
24,  art.  Ill  of  the  constitution,  which  provides:  "No  act 
shall  take  effect  until  three  calendar  months  after  the 
adjournment  of  the  session  at  which  it  passed,  unless  in 
case  of  emergency,  to  be  expressed  in  the  preamble  or 
body  of  the  act,  the  legislature  shall,  by  a  vote  of  two- 
thirds  of  all  the  members  elected  to  each  house,  otherwise 
direct" — and  that  the  act,  therefore,  did  not  take  effect 
until  three  calendar  months  after  the  adjournment  of  the 
session.  By  consent  this  answer  of  the  defendant  com- 
pany has  been  withdrawn,  and  an  answer  in  the  nature 
of  a  plea  in  abatement  has  been  filed,  in  order  to  present 
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certain  preliminary  questions  which,  if  the  contention  of 
the  defendant  is  uplield,  would  abate  the  action.  In 
j^ubstance  it  is  pleaded  that  the  state  of  Nebraska  has 
no  power  or  authority  under  the  constitution  and  laws 
of  the  state  to  maintain  the  action;  that  the  supreme 
court  lias  no  jurisdiction;  that  the  petition  does  not  show 
whether  tlie  defendant  is  a  person,  association,  or  corpo- 
ration; that  the  rates  charged  at  the  time  the  suits  were 
begun  were  those  in  force  prior  to  the  1st  day  of  January, 
190T,  and  that  the  rates  provided  for  in  the  act  were 
not  in  force  and  effect  at  the  commencement  of  the  present 
suit,  and  that  the  defendant  was  under  no  duty  under  the 
terms  of  the  act  to  charge  the  rates  therein  provided  for. 
1.  For  convenience,  we  will  consider  the  first  and  sec- 
ond points  together.  The  defendant  asserts  that  the 
state  of  Nebraska  lias  no  power,  or  authority  under  the 
constitution  and  laws  of  this  state  to  maintain  the  suit, 
and  that  this  court  has  no  jurisdiction;  while  the  attorney 
general  maintains  that  the  state  may  maintain  a  suit  in 
equity  in  this  court  to  protect  the  general  welfare  bj 
protecting  tlie  public  from  oppressicms,  extortions  and 
other  injuries,  though  the  state  of  Nebraska  has  no  pe- 
cuniary or  proi)erty  interests  in  the  suit.  Section  22, 
art.  VI  of  the  constitution,  provides:  "Tlie  state  may  sue 
and  be  sued,  and  the  legislature  shall  provide  by  law  in 
what  manner  and  in  what  courts  suits  shall  be  brought" 
— and  section  2,  art.  VI,  relating  to  the  supreme  court, 
provides:  *4t  sliall  have  original  jurisdiction  in  cases  re- 
lating to  the  revenue,  civil  cases  in  Avhich  the  state  shall 
be  a  party,  mandamus,  quo  warranto,  habeas  corpus,  and 
such  appellate  jurisdiction  as  may  be  provided  by  law." 
Referring  to  that  clause  of  section  22,  supra,  which  pro- 
vides that  "the  legislature  shall  provide  by  law  in  what 
manner  and  in  what  courts  suits  shall  be  brought,"  it 
was  held  in  Fitatc  v.  Moores,  50  Neb.  1,  and,  also,  in 
In  re  Petition  of  Aftornru  General,  40  Neb.  402,  that, 
even  though  the  provisions  of  section  2  may  not  be  self- 
executing,  still  that  they  have  already  been  sufficiently 
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supplemented  by  legislation,  so  that  the  legislature  has 
actually  provided  by  law  in  what  manner  suits  by  the 
state  should  be  brought,  as  required  by  section  22,  art. 
VI. 

But  it  is  contended  that  the  state  is  not  properly  a 
party  in  this  case,  and  it  is  argued  that  no  suit  can  Ik* 
instituted  by  the  state  in  the  exercise  of  its  constitutional 
powers  or  "sovereign  capacity,"  except  such  suit  is  ex- 
pressly provided  for  by  statute;  that  the  act  in  question 
has  by  its  terms  imposed  upon  the  executive  department 
the  duty  of  its  enforcement,  and  that  it  is  therefore  In*- 
yond  the  power  of  tlie  attorney  general  to  shift  the  bur- 
den of  executing  the  law  from  the  executive  to  the  judicial 
department;  that  section  6  of  the  act  provides:  **The 
Nebraska  state  railwav  commission,  and  if  there  be  no 
commission,  then  the  governor  with  the  assistance  of  the 
attorney  general,  are  hereby  empowered  to  enforce  the 
provisions  of  this  act" — and  therefore  that  the  railway 
commission  is  the  only  body  vested  with  authority  to  en- 
force the  provisions  of  the  act.  It  is  to  be  noticed,  bow- 
ever,  that  no  powers  are*  conferred  upon  the  railway 
commission  by  the  statute  with  respect  to  the  enforce- 
ment of  the  law  other  or  greater  than  those  given  to 
private  individuals.  There  is  no  procedure  specified  by 
which  that  body  may  act  directly  on  the  offending  carrier. 
The  railway  commission,  if  it  seeks  to  enforce  the  law, 
must  travel  the  same  road  as  any  private  citizen — api>eal 
to  the  courts  for  relief,  or  for  the  punishment  of  the 
carrier  who  violates  the  law. 

Tlie  main  question  presented  by  defendant's  argument 
is  whether  the  state  of  Nebraska,  in  behalf  of  its  citizens 
concerned  with  the  transportation  of  merchandise,  may 
apply  to  this  court  in  an  original  suit  in  which  it  has  no 
pecuniary  interest  for  relief  from  unjust  exactions  and 
extortionate  charges  made  by  express  companies  engaged 
as  common  carriers  within  the  state.  It  is  alleged  in  the 
petition  that  the  defendant  is  carrying  on  its  business  over 
various  lines  of  railroad  in  the  state  of  Nebraska  for  hire, 


Vol.  80]  JANUARY  TEILM,  1908.  829 


State  V.  Pacllic  Express  Co. 


and  is  continually  trauKsporting  money  and  merchandise 
for  a  money  consideration  in  cars  other  than  freight  cars 
and  on  trains  other  than  freight  trains  between  stations- 
and  between  towns  and  phices  in  the  state  of  Nebraska. 
The  defendant,  then,  is  a  public  service  corporation  en- 
ga^ied  in  transacting  business  for  the  public  over  the  public 
highways  of  the  state  of  Nebraska.     The  railroad  compa- 
nies over  whose  lines  of  railroad  its  business  is  transacted 
have  had  conferred  upon  them  a  certain  portion  of  the  sov- 
ereignty of  the  state  of  Nebraska — the  riglit  of  eminent  do- 
main— so  that  tliey  might  exercise  it  for  public  purposes. 
Such  railway  companies  may  carry  on  in  their  own  corpo- 
rate capacity  the  carriage  of  goods  and  chattels,  money, 
merchandise,  or  any  other  articles  wiiich  are  susceptible  of 
carriage  by  railroad  transportation,  or  they  nmy  permit 
subordinate  agencies,  either  personal  or  corporate,  to  en- 
gage in  the  transportation  of  money  or  merchandise  over 
their  lines  under  special  care  and  in  a  more  expeditious 
manner  thaji  if  carried  upon  ordinary  freight  trains.    Tlu^ 
rights,  the  liabilities  and  the  duties  of  the  defendant,  there- 
fore, as  a  common  carrier  are  measured  by  the  rights,  lia- 
bilities and  duties  of  the  railr^.-ad  company  over  whose  lines 
it  operates  and  within  the  boundaries  of  the  limited  field 
of  transportation  within  which  the  express  ccmipany  car- 
ries on  its  energies.    The  express  company  cannot  be  held 
liable   for  any   violation   of  the  duties   of  the   original 
carrier  in  a  department  or  sphere  with  which  it  is  not 
concerned  in  the  conduct  of  its  business;  but,  within  the 
limited  scope  of  the  field  of  transportation  wiiich  is  now 
occupied  exclusively  by  express  companies,  their  relation 
to  the  public  as  common  carriers  is  the  same  as  that  of 
the  railroad  company.     The  fountain  cannot  rise  higher 
than  its  >source,  and  the  express  company  and  the  railroad 
company  are  both  subject  to  state  control  and  reasonable 
regulation.     The  right  of  regulation  by  the  state  of  the 
business  of  common  carri(*rs,  especially  of  those  to  whom 
has  been  granted  the  right  of  eminent  domain,  is  beyond 
discussion.     The  doctrine  has  now;  become  so  well  estab- 
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lished  as  to  become  one  of  the  fundanientals  of  the  h 
Wisconsin,  M.  d  P.  R,  Co.  v.  Jacobson,  179  U.  S.  2S7; 
Atlantic  C.  L.  R,  Co.  v.  North  CaroUmi  Corporation  Com- 
mission, 206  U.  S.  1.  The  grant  of  the  right  of  eminent 
domain  implies  the  consideration  that  the  tolls,  rates  and 
charges  to  be  made  to  tlie  public  for  the  use  of  the  raili-oad 
shall  be  just  and  reasonable,  and  not  extortionate,  and 
that  no  unjust  discrimination  shall  be  made.  The  power 
and  authority  wliich  granted  tlie  franchise  to  the  railroad 
company  to  become  a  corporation,  and  to  exercise  the 
right  of  eminent  domain  and  take  private  property  for 
public  use,  even  against  the  will  of  the  owner,  is  the^Siime 
power  which  is  exercised  to  promote  the  public  safety, 
by  requiring  the  lines  to  be  fenced,  road  crossings  to  be 
made,  and  cattle  guards  constructed,  whicJi  regulates  the 
transportation  of  live  stock,  and  prohibits  the  exaction 
of  unreasonable  and  exorbitant  charges  for  the  carrying 
of  passengers  and  freight.  In  granting  the  franchises 
the  state  did  not  surrender  or  abdicate  its  sovereignty, 
nor  set  in  operation  a  power  or  agency  which  it  thereby 
lost  the  right  to  control.  This  idea  was  firmly  plantetl 
in  our  constitution  at  its  birth,  and  the  courts  have  con- 
sistently preserved  its  benefits  to  the  people  of  this  state. 
State  V,  Republican  V.  R.  Co.,  18  Neb.  512;  Chicago,  B. 
&  Q.  R.  Co.  V.  State,  47  Neb.  549 ;  State  v.  Missouri  P  R 
Co.,  81  Neb.  15. 

The  defendant  says:  "It  is  only  permissible  to  the  state, 
in  any  jurisdiction,  even  in  the  absence  of  constitutional 
or  legislative  autliority,  to  litigate  in  its  sovereign  capac- 
ity cases  involving  tlie  jeopardy  of  the  public  health  or  the 
public  peace.  No  well  considered  case  can  be  found 
holding  the  contrary."  Elsewhere  in  the  brief  of  counsel 
it  concedes  that  the  state  may  maintain  actions  in  which 
it  has  a  pecuniar}^  interest.  But  we  think  the  state  has 
not  thus  abrogated  its  powers,  or  denied  itself  one  of 
the  most  powerful  agencies  for  the  ascertainment  of  fact 
and  the  application  of  a  remedy,  if  needed,  in  matters 
that   affect   the   regulation   and   control   of  public   fran- 
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ehises.  A  suflBcient  answer  to  this  contention  is  found 
in  the  following  quotation  from  the  opinion  of  Justice 
Brewer  in  In  re  Debs,  158  U.  S.  564,  39  L.  ed.  1092: 
"Every  government,  entrusted,  by  the  very  terms  of  its 
being,  with  powers  and  duties  to  be  exercised  and  dis- 
charged for  the  general  welfare,  has  a  right  to  apply  to 
its  own  courts  for  any  proper  assistance  in  the  exercise 
of  the  one  and  the  discharge  of  the  other,  and  it  is  no 
sufficient  answer  to  its  appeal  to  one  of  those  courts  that 
it  has  no  pecuniary  interest  in  the  matter.  The  obliga- 
tions which  it  is  under  to  promote  the  interest  of  all, 
and  to  prevent  the  wrongdoing  of  one  resulting  in  injury 
to  the  general  welfare,  is  often  of  itself  sufficient  to  give  it 
a  standing  in  court."  In  Stockton  v.  Central  R.  Co.^  50 
N.  J.  Eq.  52,  it  is  said:  "The  next  inquiry  is,  whether 
the  attorney  general  may  invoke  the  power  of  this  court 
to  restrain  further  operations  under,  and  in  pursuance 
of,  the  lease.  It. is  well  settled  that,  where  a  corporate 
excess  of  power  tends  to  the  public  injury  or  to  defeat 
public  policy,  it  may  be  restrained  in  equity  at  his  suit. 
In  Attorney  General  v.  Delaware  d  B.  B.  It.  Co.,  12  0.  E. 
Green  (N.  J.),  631,  in  pronouncing  tlie  opinion  of  the 
court  of  errors  and  appeals,  Mr.  Justice  Dixon  said :  "In 
equity,  as  in  the  law  court,  the  attorney  general  has  the 
right,  in  cases  where  the  property  of  the  sovereign  or  the 
interests  of  the  public  are  directly  concerned,  to  institute 
suit,  by  what  may  be  called  civil  information,  for  their 
protection.  The  state  is  not  left  without  redress  in  its 
own  courts  because  no  private  citizen  chooses  to  encounter 
the  difficulty  of  defending  it,  but  has  appointed  this  high 
public  officer,  on  whom  it  has  cast  the  responsibility  and 
to  whom,  therefore,  it  has  given  the  right  of  appearing 
in  its  behalf  and  invoking  the  judgment  of  the  courts  on 
such  questions  of  public  moment."  Professor  Pomeroy, 
in  his  work  on  Equity  Jurisprudence  (3d  ed.),  sec.  1093, 
states  the  riile  in  this  language:  "When  the  managing 
body  are  doing  or  are  about  to  do  an  ultra  vires  act  of 
such  a  nature  as  to  produce  public  mischief,  the  attorney 
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getieral,  as  the  representative  of  the  public  and  of  tlie 
government,  may  maintain  an  equitable  suit  for  prevent- 
ive relief.  In  Trust  Co.  of  Georgia  v.  State,  109  Ga.  73fi, 
though  the  court  held  that  under  the  facts  the  lower  court 
erred  in  granting  the  injunction,  it  carefully  reviewed 
the  authorities,  and  said  upon  this  point:  "Our  conclu- 
sion, therefore,  both  from  reason  and  a  decided  weight 
of  authority,  is  that  the  state,  in  her  sovereign  capacity, 
can  appeal  to  tlie  courts  for  relief  by  injunction,  whenever 
either  its  property  is  involved,  or  public  interests  are 
threatened  and  jeopardized  by  any  corporation,  especially 
one  of  a  public  nature  like  a  railroad  company,  seeking 
to  transcend  its  powers,  and  to  violate  the  public  policy 
of  the  state."  See,  also,  Louisville  &  N.  R.  Co.  v.  Com- 
motnrealth,  97  Ky.  675.  In  Attorney  General  v.  Jamaica 
Pond  Aqueduet  Corporation,  133  Mass.  301,  it  was  held 
by  the  supreme  court  of  Massachusetts  that  an  informa- 
tion in  equity  in  the  name  of  the  attorney  general  will 
lie  against  a  quasi  public  corporation  doing  and  contem- 
plating acts  wliich  are  ultra  vires  and  illegal,  the  neces- 
sary effec^ts  of  which  are  to  impair  public  rights.  The 
case  was  decided  (m  the  point  Hiat  the  illegal  acts  created 
a  public  nuisance;  but  the  court  recognizes  the  principle 
that  if  the  threatc^mnl  act  would  injuriously  affect  or 
endanger  tlie  public  interests  the  action  will  lie,  citing 
a  number  of  Englisli  cases  to  support  the  proposition. 
In  Attorney  General  v.  Great  Northerri  R.  Co.,  1  Drew. 
&  Sm.  (Eug.)  154,  it  was  said  by  Vice  Chancellor  Kin- 
dersley:  "The  only  remaining  question  is  this:  whether, 
if  the  interests  of  the  public  are  injured  or  endangered 
by  the  practice  complained  of,  it  is  competent  for  the 
attorney  general,  ex  officio  or  on  relation,  to  file  an  in- 
formation to  prevent  it.  On  this  point  I  entertain  no 
doubt  whatever.  Wherever  the  interests  of  the  public 
are  ^damnified,  by  a  company  established  for  any  particu- 
lar purpose  by  act  of  Parliament,  acting  illegally  and  in 
conta^avention  of  the  powers  conferred  upon  it,  I  con- 
ceive it  is  the  function  and  duty  of  the  attorney  general 
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to  protect  the  interests  of  the  public  by  an  information; 
and  tluit  where,  in  the  case  of  any  injury  to  private  inter- 
ests, it  would  be  competent  for  an  individual  to  apply 
for  an  injunction  to  restrain  a  company  from  using  its 
powers,  for  purposes  not  warranted  by  the  act  creating  it, 
it  is  (competent  for  the  attorney  general,  in  cases  of  injury 
to  jniblic  interests  from  such  a  cause,  to  file  an  informa- 
tion for  an  injunction.     The  cases  in  whicli  the  attorney 
general  comes  forward  on  behalf  of  the  public  to  ask  this 
court  to  restrain  a  nuisance  are  an  illustration  of  this 
principle.     A  nuisance  may  be  detrimental  to  the  public 
or  to  an  individual;  and  it  is  very  usual  for  the  attorney 
general  to  come  forward  for  an  injunction  to  restrain  it, 
so  far  as  it  affects  the  public,  just  as  an  individual  nmy 
apply  for  an  injunction  to  restrain  it,  where  it  affects 
himself.     It  is  true  that  every  injury  is  not  a  nuisance; 
but  the  right  of  the  public  to  be  protected  against  injury 
by  the  information  of  the  attorney  general  is  not  confined 
to  those  injuries  which  come  within  the  strict  definition 
of  a  nuisance.     Where  it  is  the  interest  of  the  public  to 
prevent  an  illegal  act,  such  as  this,  being  committed,  it  is 
competent  for  the  attorney  general  to  file  an  information 
to  restrain  it."     The  whole  subject  of  the  power  of  the 
state  to  maintain  an  action  such  as  this  in  the  supreme 
court  of  a  state  having  similar  constitutional  provisions 
to  those  of  this  state  is  considered  in  a  learned  and  ex- 
haustive opinion  by  Chief  Justice  Kyan — which  is  one  of 
the    landmarks    of   modern    jurisprudence — in    Attorney 
General  v,  Chicago  d  N,  W.  R.  Co,,  35  Wis.  425,  and  both 
the  right  of  the  state  to  maintain  the  action  and  tlie  juris- 
diction of  the  court  to  entertain  it  are  clearly  demon- 
strated.   The  subject  is  also  discussed  in  Br  ice  (Green), 
Ultra  Vires,  p.  706,  where  the  authorities  are  collected. 
While  there  are  cases  announcing  doctrines  which  may  not 
be  in  entire  harmony  with  these,  we  believe  that,  if  for 
no  other  reason,  the  marvelous  development  of  franchised 
public  service  corporations  during  the  present  generation 
56 
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demands  that  of  two  opposing  policies  that  one  should 
he  adopted  which  leaves  the  state  most  unfettered  in  its 
powers  of  regulation  and  control,  and  most  free  in 
adopting  speedy  and  adequate  means  of  safeguarding  the 
publix*  interest  by  direct  action,  if  necessary,  in  the  court 
of  last  resort. 

l>ut  it  is  said  that  under  the  terms  of  the  act  the  state 
railway  commission,  and  not  the  attorney  general,  has 
been  designated  as  the  officer  to  enforce  the  law,  and  that 
the  attorney  general  is  not  authorized  to  maintain  the 
suit.  The  petition  recites,  however :  "Comes  now  the  state 
of  Nebraska,  by  its  attorney  general,  William  T.  Thomp- 
son, hy  and  with  the  consent  and  authority  of  *  *  ^ 
the  Nebraska  state  railway  comnmsion^  and  for  cause  of 
action/^  etc.  This  allegation  is  not  denied,  and  must  be 
taken  as  true.  It  therefore  appears  that  the  action  is 
brought  by  the  attorney  general,  by  the  authority  of  the 
Nebraska  state  railway  commission,  the  particular  officers 
connected  with  the  executive  department  of  the  state 
government  who  are  specially  empowered  by  the  act  itself 
to  enforce  its  provisions.  It  may  be  said,  further,  that 
under  the  provisions  of  the  statute  specifying  the  power 
and  duties  of  the  attorney  general  it  is  the  duty  of  the 
attorney  general  to  appear  for  the  state  and  prosecute  all 
actions  in  the  supreme  court  in  which  the  state  shall  be 
interested  or  a  party,  and  he  may  on  his  own  motion  bring 
and  prosecute  for  the  state  any  suit,  matter  or  thing, 
civil  or  criminal,  in  which  the  state  is  interested,  op 
relating  to  any  matter  connected  with  the  executive  de- 
partment. Irrespective  of  what  the  powers  of  the  attorney 
general  might  have  been  at  common  law,  as  the  law 
officer  of  the  crown,  under  this  provision  the  power  and 
the  duty  of  determining  when  an  action  shall  be  brought 
by  the  state  or  in  the  interests  of  the  state  in  this  court 
devolves  upon  the  attorney  general  as  fully  and  to  as 
great  an  extent  as  upon  the  governor  or  any  other  officer 
of  the  executive  department.  When,  in  the  exercise  of 
the  powers  thus  conferred  upon  him  by  the  constitution 
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and  the  law,  the  attorney  general  determines  that  the 
interests  of  the  state  require  an  action  to  be  brought  in 
this  court,  no  question  can  arise  as  to  his  authority  to 
institute  or  maintain  the  suit,  if  it  is  a  matter  in  which 
the  state  is  interested,  or  relating  to  the  executive  de- 
partment. If,  in  his  judgment,  there  is  good  cause  to 
believe  that  any  public  service  corporation,  the  regulated 
and  fixed  charges  of  which  for  services  rendered  to  the 
public  under  its  franchise  have  been  disregarded,  or  that 
unreasonable,  extortionate  and  excessive  charges  have 
been  made  for  public  service,  it  becomes  his  duty  as  a 
member  of  the  executive  department  of  the  state  to  in- 
stitute proceedings  before  the  judicial  department  of  the 
government  whereby  the  rights  of  the  state,  exercised  in 
behalf  of  all  the  people,  may  be  preserved  and  vindicated. 
This  is  a  well-recognized  power  and  duty  of  such  an 
officer  both  in  England  and  in  this  country. 

We  have  no  hesitation,  therefore,  in  holding  that,  in 
all  civil  cases  in  which  the  existence  or  regulation  or 
control  of  a  public  franchise,  the  grant  of  which  carries 
witK  it  any  exercise  of  a  portion  of  the  sovereign  power 
of  the  state,  is  concerned,  this  court  has  original  juris- 
diction at  the  suit  of  the  state,  or  of  the  attorney  general 
in  behalf  of  the  state.  To  hold  otherwise  would  be  to 
divest  the  state  of  the  most  efficient  manner  of  exercise 
of  its  regulatory  and  supervisory  i)owers  over  the  instru- 
mentalities which  it  has  created  for  its  own  public  pur- 
poses, which  we  cannot  believe  it  ever  was  the  intention 
of  the  makers  of  the  organic  law  to  do.  In  the  opinion 
of  Mr.  Commissioner  Ryan,  in  In  re  Petition  of  Attorney 
General,  40  Neb,  402,  it  was  said:  "Such  jurisdiction  will 
not  be  entertained  by  this  court  in  cases  wherein  the 
state  is  but  a  nominal  party.  The  case  must  be  such 
that  the  state,  as  a  real,  substantial  party,  has  a  direct 
interest  in  having  determined."  But,  as  has  been  pointed 
out  in  a  number  of  the  opinions,  portions  of  which  are 
quoted  herein,  a  public  wrong  may  consist  of  almost 
innumerable  instances  of  private  wrong ;  and  that  is  espe- 
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cially  true  if  it  is  a  wrong  of  a  nature  which  affects  the 
rights  of  the  people  living  in  almost  every  city,  town  or 
village  in  the  state  as  well  as  those  living  upon  farms 
and  ranches.  The  express  companies  now  rival  the  post 
office  in  the  extent  of  their  operations,  and  possibly  actu- 
ally transact  business  for  as  many  or  more  different 
persons  in  the  course  of  a  year  than  the  railroad  com- 
panies do.  We  think,  therefore,  that  in  cases  such  as 
this,  where  the  people  of  the  whole  state  are  interested 
in  the  charges  made  for  carriage  upon  public  highways 
by  common  carriers,  the  state  has  a  real  and  substantial 
interest,  and  the  jurisdiction  of  this  court  is  undoubted. 

2.  The  objection  that  the  petition  does  not  show 
whether  the  defendant  is  a  person,  association  or  corpo- 
ration probably  should  have  been  made  by  motion  to 
make  more  specific.  At  all  events,  we  think  it  is  too 
late  in  the  progress  of  this  case  to  raise  it  now. 

S.  As  to  the  contention  that  the  suit  was  prematurely 
brought,  sections  2  and  3  (laws  1907,  ch.  91)  of  the  act 
are  as  follows:  "Section  2.  (Schedules  of  Rates.)  Within 
thirty  days  after  the  passage  and  approval  of  this  act, 
all  express  companies  doing  business  in  this  state  shall 
file  with  the  railway  commission  a  complete  schedule  of 
the  rates  and  classifications  charged  for  the  transporta- 
tion of  money  or  merchandise  within  this  state  by  such 
company,  which  was  in  force  on  the  first  day  of  January, 
A.  D.  1907. 

"Section  3.  (Rates.)  Express  companies  may  charge 
and  receive  for  the  transportation  of  merchandise  within 
the  state  of  Nebraska  any  sum  not  exceeding  seventy-five 
per  cent,  of  the  rate  as  shown  in  the  schedule  provided 
for  in  section  2  of  this  act  until  after  the  state  railway 
commission  shall  have  provided  a  greater  rate.'^ 

The  defendant's  contention  is  that  the  direction  that  an 
express  company  shall  file  a  schedule  of  rates  in  force 
January  1,  1907,  "within  thirty  days  after  the  passage 
and  approval  of  this  act"  must  be  construed  as  meaning 
within  30  days  after  the  act  becomes  a  law,  and  that  the 
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act  Ixname  a  law  on  July  5;'  that  the  legislature  intended 
the  (•  )mi)anies  to  have  30  days  witliin  whieli  to  prepare 
scliedules  after  tlie  law  became  effective,  and  tliat  the 
rates  provided  for  did  not  go  into  effect  until  30  days 
after  the  filing  of  tlie  schedules.  It  is  our  view  that  the 
legislature  intended  to  adopt,  and  did  adopt,  the  rates 
and  classifications  charged  for  the  transportation  of 
money  or  merchandise  on  the  1st  day  of  January,  1907, 
as  a  basis  or  standard  of  comparisfm  for  the  new  rates, 
and  that  under  the  provisions  of  section  3  of  the  act  it 
became  unlaAvful,  after  the  act  took  effect,  for  an  express 
company  to  charge  or  receive  for  its  services  in  this  state 
any  greater  sum  than  75  per  cent,  of  the  rate  in  force 
upon  January  1,  1907.  It  cannot  be  reasonably  contended 
that  it  was  the  intention  of  the  legislature  that  the  rates 
set  forth  in  the  written  schedule  filed  sliould  be  taken  as 
the  basis,  or  as  anything  more  than  evidence  of  the  rate 
which  was  actually  charged  on  January  1.  If,  by  mistake, 
the  schedule  filed  showed  a  rate  other  than  that  actually 
charged,  it  would  be  unreasonable  to  say  that  a  rate  "as 
shown  by  the  schedule"  should  be  taken  as  the  basis,  as 
a  narrow  and  literal  reading  of  the  act  would  require, 
and  not  the  rate  which  was  actually  charged  and  in 
force  on  the  1st  day  of  January,  1907. 

We  are  of  the  opinion  that  the  true  interpretation  of 
the  meaning  of  the  act  is  that  a  rate  not  exceeding  75 
per  cent,  of  the  rates  charged  on  the  1st  of  January,  1907, 
became  the  lawful  rate  as  soon  as  the  act  took  effect,  but 
that  30  days  thereafter  were  allowed  the  express  companies 
to  file  with  the  railway  commission  a  complete  schedule 
of  the  rates  and  classifications  in  force  on  January  1, 1907. 
To  so  interpret  the  act  places  no  harsh  or  unreasonable 
burden  upon  the  express  companies,  by  way  of  requiring 
new  schedules  and  classifications  to  be  made  within  such 
a  short  period  of  time  as  to  necessitate  undue  haste 
in  preparation,  or  such  as  to  require  the  employment  of 
extra  assistance  before  the  rates  could  easily  be  ascer- 
tained, since  the  only  process  necessary  for  their  agents 
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to  perform  in  order  to  ascertain  the  lawfnl  rate  after 
the  act  took  effect  was  to  deduct  25  per  cent,  from  the 
rates  in  force  upon  January  1,  1907.  But,  recognizing 
the  difficulty  and  the  necessary  time  required  to  prepare 
new  written  or  printed  schedules  of  rates  and  classifica< 
tions  of  the  multifarious  articles  of  merchandise  carried 
by  express,  the  legislature  wisely  provided  the  space  of 
30  days  in  which  to  prepare  and  file  such  schedules  before 
a  penalty  for  noncompliance  With  this  direction  should  be 
imposed.  As  soon  as  the  act  became  operative,  the  rates 
prescribed  took  effect,  but  the  time  to  file  the  schedules 
extended  for  30  days  thereafter.  The  action,  therefore, 
was  not  prematurely  brought. 

We  conclude,  therefore,  that  the  attorney  general  had 
authority  to  bring  the  suit  in  the  name  of  the  state,  that 
this  court  has  jurisdiction,  and  that  the  action  was  not 
premature. 

The  plea  in  abatement  is  therefore 


OVBRBULED. 


State  of  Nebeaska  v.  Wells,  Faego  &  Company. 

FiLKD  Maboh  6, 1908.    No.  15,806. 

Action  by  the  state.    Plea  in  abatement.    Overruled, 

Per  Curiam. 

The  facts  in  this  case  are  the  same  as  in  State  v.  Pacific 
Express  Co.,  ante,  p.  823. 

For  the  reasons  stated  in  that  opinion,  the  plea  in  abate- 
ment herein  is 

Overruled. 
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Statb  of  Nebraska  v.  Unitbd  Statbs  Express  Company. 

FiLBD  Maboh  6, 1908.    No.  16,308. 

AonoN  by  the  state.    Plea  in  abatement   Overruled. 

Per  Curiam. 

The  facts  in  this  case  are  the  same  as  in  State  v.  Pacific 
Express  Co.,  ante,  p.  823. 

For  the  reasons  etated  in  that  opinion,  the  plea  in 

abatement  herein  is 

Overruled. 


State  of  Nebraska  v.  American  Express  Company. 

FiiJED  Maboh  6, 1908.    No.  15,309. 

AonoN  by  the  state.    Plea  in  abatement.    Overruled. 

Per  Curiam. 

The  facts  in  this  case  are  the  same  as  in  Btate  v.  Pacific 

Express  Co.,  ante,  p.  823. 

For  the  reasons  stated  in  that  opinion,  the  plea  in 

abatement  herein  is 

Overruled. 
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State  of  Nebraska  v.  Adams  Express  Company. 

Filed  March  i,  1908.    No.  15,310. 

Action  by  the  state.    Plea  in  abatement.    Overruled, 

Per  Curiam. 

The  facts  in  this  case  are  the  same  as  in  State  v.  Pacific 

Express  Co.,  ante,  p.  823. 

For  the  reasons  stated  in  that  opinion,  the  plea  in 

abatement  herein  is 

Oyerbulbd. 


James  Baxter  v.  State  of  Neibraska. 

Filed  Maboh  6, 1908.    No.  15,525. 

Rape:  Ck>NvicnoN.  Under  an  information  charging  mpe  by  toret 
upon  a  female  child  under  the  age  of  18  years  and  not  previoasly 
unchaste,  a  conviction  may  he  had,  even  if  the  act  was  commit- 
ted with  the  consent  of  the  female  child.  Hubert  v,  Btate^  74 
Neb.  226. 

Error  to  the  district  court  for  Franklin  county:  Ed 
L.  Adams,  Judge.    Affirmed. 

A.  H.  Byrum  and  W.  0.  Dorsey,  for  plaintiff  in  error. 

W.  T.  Thompson,  Attorney  General,  and  Orant  O.  Mar- 
tin, contra. 

Letton,  J. 

James  Baxter,  the  plaintiff  in  error,  was  convicted  in 
the  district  court  for  Franklin  county  of  the  crime  of  rape. 
From  a  judgment  of  conviction,  he  prosecutes  error. 

The  indictment  charges  that  James  Baxter,  "a  male  per- 
son over  the  age  of  18  years,  on  the  first  day  of  July,  A.  D. 
1907,  tlien  and  there  being  in  the  said  county  of  Franklin, 
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state  .of  Nebraska,  did  then  and  there  in  and  upon  one 
Mary  Koehn,  a  female  child  under  the  age  of  18  years,  to 
wit,  of  the  age  of  16  years,  and  not  previously  unchaste, 
unlawfully,  violently,  and  feloniously  make  an  assault, 
and  her,  the  said  Mary  Koehn,  iinlawfully  and  forcibly 
and  against  her  will  feloniously  did  ravish  and  carnally 
know,  she,  the  said  Mary  Koehn,  then  and  there  being  a 
female  child  other  than  the  daughter  or  sister  of  the  said 
James  Baxter."  At  the  trial  the  evidence  seemed  to  be 
insufficient  to  sustain  the  charge  of  forcible  rape.  The 
judge,  therefore,  charged  the  jury,  in  substance,  that  if 
they  found  that  the  prosecutrix  was  under  the  age  of  18 
years  and  not  previously  unchaste,  and  that  the  defendant 
had  carnal  knowledge  of  her,  whether  with  or  without  her 
consent,  it  would  constitute  the  crime  of  rape.  The  de- 
fendant's contention  is  that  the  information  charged  rape 
upon  a  female  child  forcibly  and  against  her  will,  under 
the  first  clause  of  section  12  of  the  criminal  code,  and  that 
the  court  erred  in  instructing  the  jury  that  it  stated  an 
offense  under  the  second  clause  of  that  section.  The  identi- 
cal question  presented  has  been  considered  by  this  court 
in  Hubert  v.  States  74  Neb.  220,  and,  on  rehearing,  74 
Neb.  226.  In  the  latter  opinion  it  is  said,  speaking  oif  sec- 
tion 12 :  "The  object  of  the  section  is  to  define  the  crime 
of  rape,  and  to  pix)vide  the  punishment  therefor.  At  the 
common  law  it  was  necessary  to  charge  that  the  act  of 
intercourse  was  accompanied  with  force  on  the  part  of  the 
defendant,  and  was  against  the  will  of  the  woman  as- 
saulted. *  *  *  By  the  first  clause  of  this  section  this 
element  of  the  common  law  crime  of  rape  is  retained.  By 
the  second  clause  it  is  provided  that  the  crime  is  estab- 
lished without  proof  of  force  under  certain  conditions.  If 
the  female  consents  to  the  act  it  is  not  rape,  but  this  clause 
of  the  statute  provides  that  if  she  is  under  the  age  of 
fifteen  years  she  cannot  consent,  or  if  she  is  under  the  age 
of  eighteen  years  and  not  previously  unchaste  she  cannot 
consent,  and  so  the  whole  section  defines  the  common  law 
crime  of  rape,  with  the  condition  that,  when  the  accused 
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has  reached  a  certain  age,  and  the  female  is  of  such  tender 
vears  as  to  be  presumed  not  to  understand  the  nature  of 
the  act  so  as  to  enable  her  to  consent  to  it,  these  elements 
take  the  place  of  the  proof  required  by  the  common  law 
that  the  act  was  with  force  and  against  her  will."  The 
doctrine  of  this  case  is  very  ingeniously  and  vigorously 
assailed  in  the  reply  brief  on  behalf  of  plaintiflf  in  error, 
and,  among  other  things,  it  is  said :  "The  second  clause 
of  section  12,  in  fact,  defines  and  denounces  a  separate  and 
distinct  crime  to  that  denounced  in  the  first  section.  It 
was  unknown  to  the  common  law,  and  had  no  existence 
until  that  clause  was  enacted.  •  ♦  ♦  The  second  clause 
of  section  12  makes  the  act  of  carnal  knowledge  of  a 
female  child  a  felony  when  committed  with  her  consent, 
though  at  common  law  the  fact  of  consent  would  have 
been  a  complete  defense."  This  statement  is  hardly  cor- 
rect. Lord  Coke  says:  "Rape  is  felony  by  the  common 
law,  declared  by  parliament  for  the  unlawful  and  carnal 
knowledge  and  abuse  of  any  woman  above  the  age  of  ten 
years  against  her  will,  or  of  a  woman  child,  under  the  age 
of  ten  years,  with  her  will,  or  against  her  will,  and  the 
offender  shall  not  have  the  benefit  of  clergy."  3  Coke,  In- 
stitutes, 60.  Lord  Hale  defines  the  crime  as  follows: 
*^Rape  is  the  carnal  knowledge  of  any  woman  above  the 
age  of  ten  years  against  her  will,  and  of  a  woman  child 
under  the  age  of  ten  years  with  or  against  her  wilL"  1 
Hale,  P.  C.   (Eng.)  628. 

The  only  difference  between  statutory  and  common  law 
rape  upon  a  female  child  under  the  age  of  consent  is  that 
by  the  statutes  the  age  of  consent  has  been  raised  from 
10  to  18  years.  Upon  a  reexamination  of  the  question,  we 
are  convinced  that  the  opinion  of  Judge  Sedgwick  in 
Hubert  v.  State,  supra,  states  the  law  correctly,  and  we 
are  content  to  abide  by  the  rule  there  announced.  While 
the  information  charged  rape  with  force,  yet  it  contained 
all  the  material  allegations  necessary  to  charge  the  crime 
of  rape  upon  a  female  child  under  the  statute,  and  the 
words  charging  force  may  be  disregarded  as  surplusage. 
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Bishop,  Statutory  Grimes  (3d  ed.),  sec.  486.  It  was  im- 
material, in  order  to  constitute  the  crime  charged,  whether 
the  female  child  consented  or  did  not  consent  to  the  as- 
sault The  law  conclusively  presumes  that  she  was  in- 
capable of  giving  consent,  and  that  it  was  therefore 
against  her  will. 

Under  the  law  and  the  evidence,  the  instruction  given 
by  the  court  was  fully  warranted,  and  the  judgment  of 

the  district  court  is 

Affirmed. 


Gbosgb  Brandt  v.  Statb  of  Nebraska. 

Felbd  Maroh  6, 1908.    No.  16,566. 

Orimlnal  Law:  Rjbvibw.  Under  the  provisions  of  chapter  162,  laws 
1907,  proYiding  for  appeals  to  the  supreme  court,  only  Judgments 
and  sentences  upon  convictions  for  felonies  and  misdemeanors 
under  the  criminal  code  may  be  brought  to  this  court  by  peti- 
tion in  error.  All  other  cases  must  come  here  by  appeal,  and  no- 
tice must  be  given,  either  as  specified  in  section  3  of  the  act,  or 
under  the  provisions  of  supreme  court  rules  33  to  37,  inclusive. 

Error  to  the  district  court  for  Adams  county :  Ed  L. 
Adams^  Judge.    Objection  to  jurisdiction.    Sustidned. 

John  0.  Stevens,  for  plaintiff  in  error. 

W.  F.  Button,  contra. 

Lbtton,  J. 

Oeorge  Brandt  was  adjudged  guilty  of  the  violation  of 
a  city  ordinance  of  the  city  of  Hastings  in  the  police  court 
of  that  city.  He  appealed  to  the  district  court  for  that 
county^  where  the  api>eal  was  dismissed.  A  petition  in 
error  was  filed  in  this  court,  complaining  of  errors  com- 
mitted by  the  district  court  in  dismissing  his  appeal. 
After  the  filing  of  the  petition  in  error  the  deputy  attor- 
ns general,  being  under  the  impression  that  the  case  was 
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error  from  a  conviction  of  a  misdemeanor  under  the  crim- 
inal code,  waived  the  issuance  and  service  of  summons  in 
error.  A  few  days  afterwards  he  ascertained  that  the  case 
involved  the  violation  of  a  city  ordinance,  which  was  not 
a  crime  under  the  criminal  code,  and  he  thereupon  with- 
drew his  appearance  and  acknowledgment  of  servica  Mr. 
W.  F.  Button,  city  attorney  of  the  city  of  Hastings,  ap- 
pears specially,  objecting  to  the  jurisdiction  of  the  court, 
for  the  reason  that  no  summons  in  error  or  notice  of  ap- 
peal had  been  served  upon  any  person  having  authority  to 
act  for  the  city  of  Hastings. 

The  question  before  us  is  upon  the  special  appearance. 
The  record  shows  that  Brandt  was  charged  with  ^^eeping 
his  saloon  open  after  hours,  or  on  Sunday,  September  29, 
1907."  No  particular  hours  are  specified  in  the  criminal 
code  during  which  it  is  a  crime  for  a  saloon  to  be  kept 
open,  so  that  the  offense  with  which  Brandt  was  charged 
was  not  a  violation  of  any  criminal  law  of  this  state,  but 
of  a  local  regulation  or  ordinance  of  the  city  of  Hastings. 
Section  1,  ch.  162,,  laws  1907,  providing  for  api>eals  to  the 
supreme  court,  provides:  "The  proceedings  to  obtain  a 
reversal,  vacation  or  modification  of  judgments  and  de- 
crees rendered  or  final  orders  made  by  the  district  court, 
except  judgments  and  sentences  upon  convictions  for 
felonies  and  misdemeanors  under  the  criminal  code  of 
this  state,  shall  be  by  filing  in  the  supreme  court,"  etc. 
Sections  2  and  3  of  the  act  provide  for  the  manner  of 
docketing  the  case  in  the  supreme  court,  and  for  the  giv- 
ing of  notice  of  appeal.  Under  this  statute  only  judgment.*? 
and  sentences  upon  conviction  for  felonies  and  misde- 
meanors under  the  criminal  code  of  the  state  may  be 
brought  to  this  court  by  petition  in  error.  All  other  cases 
must  come  here  by  appeal,  and  notice  must  be  given,  either 
as  specified  in  section  3  of  the  act,  or  under  the  provisions 
of  supreme  court  rules  33  to  37,  inclusive.  Rule  36  pro- 
vides that  notice  of  appeal  "shall  be  served  upon  the  aj)- 
pellees  named  therein  or  their  attorney  or  attorneys  of 
record  in  the  court  below." 
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In  appeals  from  convictions  for  violations  of  city  ordi- 
nances which  are  not  crimes  under  the  criminal  code  of 
the  state,  service  of  notice  of  appeal  should  be  made  upon 
the  city  or  village,  or  upon  the  attorney  of  record  in  the 
court  below.  This  has  not  been  done;  hence,  as  the  case 
now  stands,  the  court  has  no  authority  to  proceed  fur- 
ther, and  the  objections  of  the  city  attorney  seem  to  be 

well  taken,  and  are  therefore 

Sustained. 


] 


i 


INDEX. 


Abatement. 

1.  Where  the  subject  of  an  action  is  assigned  during  its  pend- 
ency, the  action  may  be  prosecuted  for  the  benefit  of  the 
assignee  in  the  name  of  the  original  plaintlft.  McCague 
Savings  Bank  v.  Oroft 702 

2.  The  insolvency  of,  and  the  appointment  of  a  receiver  for, 
the  original  plaintiff,  who  has  assigned  the  cause  of  action 
prior  to  the  appointment  and  pending  the  action,  does  not 
prevent  its  prosecution  in  the  name  of  the  original  plaintiff. 
McCague  Savings  Bank  v.  Croft 702 

Accord  and  Satisfaction. 

Where  a  debtor  remits  by  mail  a  sum  less  than  the  amount 
due,  marking  it  "In  full  to  date,"  its  acceptance  is  not  an 
accord  and  satisfaction  of  a  disputed  account.  Canadian 
Fish  Co.  V,  McShane  551 

Action. 

A  suit  to  foreclose  a  mortgage  cannot  be  joined  ^ith  an  action 
to  obtain  a  money  judgment  on  a  note  not  secured  by  the 
mortgage.    McCague  Savings  Bank  v.  Croft  702 

Adverse  Possession. 

Evidence  held  not  to  establish  title  by  adverse  possession. 
Jenkins  Land  d  hive  Stock  Co.  v.  Attoood S06 

Affidavits.    See  Attachment,  2. 

Sec.  371  of  the  code,  providing  that  an  affidavit  may  be  made 
before  any  person  authorized  to  take  depositions,  cannot  be 
construed  as  requiring  that  objections  to  affidavits  as  evi- 
dence shall  be  made  in  the  manner  provided  for  objections 
to  depositions.    Mdlcom  Savings  Bank  v.  Cronin 231 

Alteration  of  Instruments. 

1.  The  burden  is  on  the  party  alleging  material  alteration  of 
an  instrument  to  prove  that  it  was  altered  by  the  holder 
after  execution  and  delivery.    Col1>y  v.  Foxworthy 239 

2.  Evidence  held  insufficient  to  prove  alteration  of  certain 
instruments  after  execution.    Colby  v.  Foxtoorthy 239 

(847) 
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Animals. 

1.  A  dog  is  not  running  at  large,  under  sec  20,  ch.  4,  art.  I, 
Comp.  St.  1905,  when  he  is  within  calling  distance  and 
sight  of  the  owner's  family  and  under  their  control.    Brown 

V.  Graham 281 

2.  Evidence  held  to  support  an  instruction  that  no  person  has 
a  right  to  kill  a  dog  for  past  misconduct  of  the  dog.    Brown 

V.  OraJiam 281 

3.  Sec.  4  of  the  act  of  1877  (Comp.  St.,  ch.  4,  art.  I,  sec.  20) 
was  intended  to  give  protection  to  domestic  animals  which 
are  ordinarily  the  prey  of  dogs,  and  not  to  give  the  owner 
of  one  of  the  participants  in  a  dog  fight  the  right  to  kill 
the  other  dog.    Brown  v.  Graham 281 

4.  Where  a  jury  is  instructed  that  the  burden  of  proof  was  on 
plaintiff  to  show  that  defendant  wrongfully  killed  plaintifTs 
dog,  the  word  "wrongful"  is  presumed  to  be  used  in  its 
legal  sense.    Brown  v.  Graham 281 

Appeal  and  Error.     See  Criminal  Law.    Trial. 

1.  Incompetent  evi-dence  concerning  a  matter  about  which 
there  is  no  dispute  is  not  ground  for  reversal.     Jacobsen 

17.  City  of  Omaha  56 

2.  In  an  action  against  a  carrier,  ruling  on  the  admission  of 
evidence  held  not  prejudicially  erroneous.  HauHgan  v. 
Chicago  d  N.  W.  R.  Co 182 

3.  Where  the  'evidence  Is  irreconcilable,  the  findings  of  the 
trial  judge  will   be  considered   in  determining   the   issues 

on  appeal.    Cooley  v.  Rafter  181 

Wetherell  v.  Adams 584 

4.  Where,  after  the  introduction  in  evidence  of  an  abstract 
of  title  under  sec.  66,  ch.  73,  Comp.  St.  1905,  the  original 
records  are  received  and  show  the  same  facts,  no  error  in 
the  introduction  of  the  abstract  can  be  assigned.     Munger 

V.  Yeiser 285 

5.  Where  there  is  sufficient  evidence  to  sustain  a  verdict  It 
will  not  be  set  aside,  though  the  supreme  court  might  have 
found  differently.  Northwest  Thresher  Co.  v.  EddyviUe 
State  Bank  377 

6.  Where  a  verdict  Is  based  on  conflicting  testimony,  the  su- 
preme court  will  not  inquire  into  the  preponderance  of  the 
ervidence.    Cady  Lumber  Co.  v.  Wilson  Steam  Boiler  Co 607 

7.  A  verdict  on  conflicting  evidence  will  not  be  disturbed. 
Parker  v.  Loudon 64T 

8.  A  verdict  should  not  be  set  aside  as  contrary  to  instructions, 
where  the  evidence  does  not  establish  the  fact  submitted 
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80  clearly  that  it  should  have  been  (determined  by  the  conn 
as  a  matter  of  law.    Albert  v.  Young 677 

9.  Where  the  evidence  is  the  same,  conclusions  reached  on  a 
former  appeal  become  the  law  of  the  case.  Hunt  v.  State 
Ins.  Co 33 

10.  Error  in  sustaining  a  demurrer  to  an  answer,  held  without 
prejudice,  if,  on  the  pleadings  with  the  answer  on  file,  plain- 
tiff was  entitled  to  judgment  for  the  sum  rendered.  United 
States  Supply  Co.  v.  Vlasnik  53 

11.  The  Jurisdiction  of  an  appellate  court  depends  on  that  of  the 
tribunal  from  which  the  appeal   is  taken.     Hedell  v.  City 

of  Omaha 178 

12.  A  party  cannot  take  advantage  of  the  court's  erroneous  rul- 
ings which  he  invokes.    Malcom  Savings  Bank  v.  Cronin 231 

13.  Where  an  amended  petition  has  been  stricken  because  it 
states  a  new  cause  of  action  and  one  barred  by  the  statute 
of  limitations,  the  plaintiff  is  entitled  to  a  review.    Johnson 

V.  American  Smelting  d  Refining  Co 250 

14.  Errors  assigned  by  appellee  in  his  printed  brief,  filed  after 
the  date  required  by  rule  35  of  the  supreme  court,  will  be  con- 
sidered when  the  appellant  neither  objects  to  the  service 
and  filing  thereof,  nor  moves  to  strike.    Hart  v.  Murdoch..  274 

15.  In  appeal  cases  rule  7  of  the  supreme  court  allowing  40 
days  from  the  filing  of  an  opinion  within  which  to  file  a 
motion  for  rehearing  supersedes  the  general  rule  as  to  judg- 
ments becoming  final  at  the  expiration  of  the  term  at  which 
rendered,  but  in  the  exercise  of  its  original  jurisdiction 
sec.  602  et  seq.  of  the  code  apply.     State  v.  Lincoln  Street 

R.  Co 352 

16.  Points  not  presented  in  the  supreme  court  will  be  deemed 
to  be  waived.  Northwest  Thresher  Co.  v.  Eddyville  State 
Bank 377 

17.  Motion  to  supply  record  denied  for  lack  of  diligence.  Cath- 
ers  V.  Olissman  384 

18.  Where  thfe  supreme  court  has  determined  questions  of  fact 
and  remanded  a  case  with  specific  directions  to  enter  judg- 
ment, it  is  too  late  to  bring  in  new  parties  or  raise  new 
issues.    Gund  v.  Ballard  385 

19.  Wihere  the  trial  court  instructed  generally  on  the  issues 
and  the  law,  and  there  was  no  request  for  instructions,  an 
assignment  that  the  court  erred  in  failing  to  instmct  as  to 
the  law,  Held  too  vague.    Smith  v.  Western  Union  T.  Co 395 

20.  An  assignment  that  the  court  erred  in  the  admission  of  in- 

57 
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competent  evidence  as  to  the  measure  of  damages,  held 
too  vague.     Smith  v.  Western  Union  T.  Co •. ..  396 

21.  Unless  an  abuse  of  discretion  is  shown,  the  supreme  court 
will  not  reverse  a  judgment  because  of  the  refusal  of  the 
trial  court  to  permit  the  jury  to  view  premises,  the  subject 

of  litigation.    Beck  v.  Btaats  482 

22.  In  a  case  tried  to  a  court,  the  admission  of  improper  evi- 
dence is  not  ground  for  reversal;  and,  where  the  supreme 
court  finds  It  unnecessary  to  consider  such  evidence.  It  will 
not  review  the  objection  to  it    Blondel  v.  Bolander 531 

23.  In  order  to  predicate  error  on  the  rejection  of  testimony, 
the  party  complaining  must  have  made  an  offer  of  whai  he 
expected  to  prove.    Blondel  v.  Bolander 531 

24  A  bill  of  exceptions  will  not  be  quashed  on  motion  of  ap- 
pellee, because  it  was  not  served  on  another  party  to  the 
action.    First  Nat.  Bank  v.  Oibson. . , 577 

25.  While  a  verdict  should  be  set  aside  if  contrary  to  an  erro- 
neous instruction,  the  supreme  court  is  not  bound  by  the 
theory  of  such  erroneous  Instruction  in  determining  whether 
the  misconduct  of  a  juror  constitutes  prejudicial  error. 
Albert  v.  Young  677 

26.  The  decision  of  the  supreme  court  on  a  former  hearing  is 
controlling  only  as  to  the  actual  point  determined.  Schwan- 
enfeldt  v,  Chicago,  B,  d  Q.  R,  Co 790 

27.  Where  the  appeal  of  the  original  appellant  from  a  decree 
necessarily  determines  all  questions  presented,  a  motion  to 
dismiss  as  to  other  appellants  will  not  be  considered. 
Whedon  v.  Lancaster  County 682 

28.  The  supreme  court  will  not  consider  on  appeal  facts  not  pre- 
sented by  the  pleadings.    Whedon  v,  Lancaster  County,,..  682 

Appearance. 

1.  A  defendant  may  appear  specially  to  object  to  the  jurisdic- 
tion of  the  court,  but  if  he  seeks  to  bring  Its  powers  into 
action,  except  on  the  question  of  jurisdiction,  he  will  be 
deemed  to  have  appeared  generally.    McKilHp  v,  Harvey, ,  264 

2.  In  an  action  at  law  against  a  nonresident,  if  service  is  made 
in  a  manner  not  authorized  by  law,  defendant  may  appear 
specially  and  move  to  quash  the  service,  but,  if  he  prays  for 
a  dismissal  of  the  case,  it  will  be  held  to  be  a  general  ap- 
pearance.   McKillip  V,  Harvey 264 

Arnault  and  Battery. 

1.  The  term  ''great  bodily  injury,"  as  used  in  sec.  175  of  the 
criminal  code,  implies  an  injury  of  a  graver  character  tlum 
an  ordinary  battery;  and  whether  a  particular  case  is  within 
the  statute  is  generally  for  the  jury.    Lambert  v.  8UU0* . . .  S62 
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2.  When  the  injury  proved  Is  a  necessary  consequence  of  the 
deliberate  and  inexcusable  act  of  the  accused,  the  presump- 
tion is  that  it  was  the  result  contemplated  by  him  in  its 
commission.    Lambert  v.  State 562 

3.  It  is  not  essential  to  a  conviction  for  an  assault  with  Intent 
to  Inflict  great  bodily  injury  that  the  accused  should  have 
intended  the  precise  injury  which  followed;  but  it  is  suffi- 
cient if  it  be  shown,  beyond  a  reasonable  doubt,  by  circum- 
stances, together  with  the  nature  and  extent  of  the  injury, 
that  great  bodily  injury  was  contemplated  by  the  defend- 
ant.   Lambert  v.  State 562 

4.  Where  there  is  competent  evidence  that  defendant  in  making 
an  assault  was  actuated  by  motives  of  hatred  or  revenge,  it 
is  proper  to  charge  that,  if  defendant  had  no  reasonable  ap- 
prehension of  impending  injury,  and  aimed  to  accomplish 
some  iinlawful  purpose,  or  sought  revenge,  then  he  cannot 
avail  himself  of  the  law  of  self-defense.    Lambert y.  State. .  562 

Attachment. 

1.  Where  an  action  is  brought  without  the  authority  of  the 
party  in  whose  name  it  is  prosecuted,  and  an  attachment 
is  procured,  the  attachment  is  wrongfully  obtained  under 
sec.  200  of  the  code.     Bauer  v.  Mitchell 187 

2.  Affidavits  taken  before  a  notary,  who  is  also  an  attorney 
in  the  case,  cannot  be  used  in  support  of  an  attachment, 
over  defendant's  objections.  Malcom  Savings  Bank  v.  Cronin,  228 

3.  Where  the  grounds  for  an  attachment  are  positively  denied 
by  defendant,  the  burden  is  on  plaintiff  to  prove  them  by  a 
preponderance  of  evidence.    Malcom  Savings  Bank  v,  Cronin,  231 

Banks  and  Banking. 

1.  The  cashier  of  a  bank  has  authority  to  execute  a  bond  to 
secure  deposits  of  public  money,  in  the  absence  of  a  rule 
requiring  special  authority  and  notice  to  the  obligee.  John- 
son County  V.  Chamberlain  Banking  House 96 

2.  TVliere  a  stockholder  in  a  bank  in  process  of  liquidation  is 
indebted  to  the  bank  and  litigates  the  question,  thereby 
preventing  distribution  of  funds  on  hand,  he  should  be 
charged  with  interest  to  the  time  of  the  entry  of  judg- 
ment.   Chind  V.  Ballard  385 

8.  Where  trustees  of  a  bank  in  process  of  liquidation  withdraw 
moneys  from  solvent  banks  and  deposit  them  in  a  bank  in 
which  one  of  the  trustees  is  a  stockholder,  without  interest, 
such  trustee  is  personally  liable  for  the  customary  interest 
paid  for  deposits.    Ound  v.  Ballard 385 

4.  That  trustees  of  a  bank  in  process  of  liquidation  have  not 
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been  active  in  defending  an  action  by  one  of  their  number 
against  the  bank  on  an  individual  claim  will  not  defeat 
their  right  to  reasonable  compensation  for  services  in  set- 
tling other  affairs  of  the  bank.    Qund  v.  Ballard 385 

5.  Where  certain  stockholders  of  a  bank  in  process  of  liquida- 
tion employ  counsel  to  litigate  for  them  the  distribution  of 
a  fund  in  the  hands  of  the  trustees,  they  cannot  recover 
attorneys'  fees  out  of  such  fund.    Chind  v.  Ballard 3S5 

Bills  and  Notes. 

A  note  pledged  before  maturity  as  security  for  a  loan  made  to 
the  payee  is  good  in  the  hands  of  a  transferee,  who  had  no 
notice  of  equities  between  the  original  parties.  Brown  v. 
James 475 

Boundaries. 

1.  In  determining  the  boundaries  of  land,  fixed  monuments  and 
known  corners  govern  both  courses  and  distances;  and, 
where  an  original  government  corner  is  established  at  a 
certain  point  by  sufficient  evidence,  its  authenticity  cannot 
be  overcome  by  showing  that  the  location  is  not  at  the  dis- 
tance from  other  monuments  indicated  by  the  field  notes  of 
the  original  survey.     Hurn  v.  Alter  183 

2.  Fixed  monuments  and  boundaries  marked  by  government 
surveyors,  when  established,  control  distances  stated  in 
the  notes  of  such  survey.    Bock  v.  Porterfleld 523 

3.  The  rule  that  only  a  preponderance  of  evidence  is  required 
to  establish  an  issue  in  civil  actions  applies  to  boundary 
disputes.     Bock  v.  Porterfleld  523 

Bridges. 

1.  Under  sec.  84,  ch.  78,  Comp.  St.  1905.  contracts  for  the  con- 
struction of  all  bridges  cannot  be  made  for  a  shorter  period 
than  one  year;  nor  can  the  county  board  evade  the  statute 
by  terminating  a  contract  before  its  expiration.     Whedon 

V.  Lancaster  County  682 

2.  Where  the  county  board  has  a  yearly  contract  for  the  con- 
struction of  all  bridges  in  the  county,  it  may  not  make 
another  to  take  effect  before  the  expiration  of  the  first; 
but  it  may  require  the  building  of  a  bridge  under  the  yearly 
contract,  though  it  cannot  be  completed  within  the  term 
thereof.     Whedon  v.  Lancaster  County  ^ 683 

8.  Where  a  county  board  has  contracted  for  the  construction  of 
bridges  for  a  year,  and  attempts  to  supersede  the  same  with 
a  contract  much  less  favorable  to  the  county,  damages  to 
the  taxpayers  will  be  presumed.  Whedon  v.  Lancaster 
County 688 
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1.  A  vat  used  for  storing  hides  held  a  "storehouse"  under 
sec.  48  of  the  criminal  code.    Steele  v.  State 9 

2.  That  a  witness'  testimony  is  somewhat  inconsistent  does  not 
warrant  the  court  in  rejecting  it  altogether.    Steele  v.  State,      9 

3.  It  is  for  the  jury  to  determine  the  credibility  of  witnesses, 
and  the  weight  of  evidence.    Steele  v.  State 9 

Carriers. 

1.  Under  sec.  10,009,  Ann.  St.  1903,  a  contract  between  a  carrier 
and  a  shipper  to  transport  merchandise  for  a  less  rate  than 
regularly  charged  to  others  is  void,  and  an  action  will  not 
lie  for  a  breach  of  the  contract,  if  the  regular  rate  is  exacted. 
Haurigan  v.  Chicago  d  N.  W.  R.  Co 139 

2.  Whether  a  passenger  was  guilty  of  negligence  in  going  from 
the  platform  to  the  step  of  a  moving  street  car  with  the  in- 
tention of  alighting  therefrom  is  a  question  of  fact  for  the 
jury.    Bendekovich  v.  Oviaha  cC  C.  B.  Street  R.  Co 174 

3.  Where  a  girl  under  14  years  of  age,  unaccustomed  to  riding 
on  street  cars,  becomes  frightened  by  the  negligence  of  de- 
fendant's servants  in  carrying  her  past  her  known  destina- 
tion, and  is  about  to  leave  the  moving  car,  it  is  the  conduc- 
tor's duty  to  exercise  the  highest  degree  of  care  to  prevent 
the  passenger  from  alighting.  Kruger  v,  Omaha  cC-  C.  B. 
Street  R.  Go 490 

4.  In  such  a  case,  if  the  conductor  fails  to  exercise  the  highest 
degree  of  care  and  the  passenger  receives  injuries  while 
alighting  from  the  moving  car,  the  company  is  liable. 
Kruger  v.  Omaha  d  C.  B.  Street  R.  Co..,.,. 490 

5.  It  is  error  to  instruct  that  plaintiff  may  recover,  even  though 
negligent.    Kruger  v.  Omaha  rf  C.  B.  Street  R.  Co 490 

6.  Under  sees.  2,  3,  ch.  92,  laws  1907,  express  companies  doing 
business  in  Nebraska  after  the  law  took  effect  may  charge 
for  transportation  of  merchandise  within  the  state  a  sum  not 
exceeding  75  per  cent,  of  the  rat^  in  force  January  1,  1907, 
and  30  days  were  allowed  after  the  act  was  in  force  for  such 
companies  to  file  with  the  state  railway  commission  the 
schedule  of  rates  and  classifications  in  force  on  that  date. 
State  V.  Pacific  Express  Co 823 

7.  Express  companies  operating  over  railroads  exercising  a  pub- 
lic franchise  in  Nebraska  are  equally  subject  to  state  control 
and  regulation  with  the  railroad  companies  over  whose  lines 
they  operate.    State  v.  Pacific  Express  Co *. 823 

8.  The  attorney  general  may,  on  behalf  of  the  state,  enjoin 
common  carriers  whose  rates  are  fixed  by  law  from  exacting 
unlawful  and  excessive  rates.    State  v.  Pacific  Express  Co..  823 
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1.  Sec.  17,  laws  1879,  p.  61,  which  provides  for  descent  of  a 
homestead,  held  oonstitutional.    Holmes  v.  Mason 448 

8.  Ch.  34,  laws  1897,  authorizing  the  county  Judge  to  appoint 
a  clerk  of  the  county  court,  Jteld  not  in  conflict  with  sec.  11. 
art  III  of  the  constitution,  providing  that  no  law  shall  he 
amended  unless  the  new  act  contain  the  section  so  amended, 
hut  to  be  an  act  complete  in  itself.    Zimmerman  v.  Trude. .  503 

8.  An  act  for  levying  taxes  and  providing  the  means  of  en- 
forcement is  within  the  power  of  the  legislature.  Trainor 
V,  Maverick  Loan  d  Trust  Co 626 

4.  Due  process  of  law  does  not  necessarily  require  a  judicial 
hearing  in  matters  of  taxation.  Trainor  v.  Maverick  Loan 
d  Trust  Co 626 

Contempt. 

1.  A  prosecution  for  contempt  of  court  is  a  criminal  proceed- 
ing, and  defendant  is  entitled  to  the  benefit  of  any  reason- 
able doubt.    Connell  v.  State 296 

2.  In  a  prosecution  for  contempt  in  the  presence  of  the  court, 
defendant  is  not  entitled  to  a  change  of  venue  for  alleged 
prejudice  of  the  court.    Connell  v.  State 296 

8.  That  a  prosecution  for  contempt  in  the  presence  of  the  court 
is  postponed  until  the  end  of  the  trial  will  not  change  the 
character  of  the  prosecution.     Connell  v.  State 296 

4.  Where  a  prosecution  for  contempt  is  based  on  language  used 
by  counsel  in  open  court,  and  the  words  used  are  not  neces- 
sarily contemptuous,  aiid  the  court  orders  a  prosecution 
by  information,  and  a  formal  trial  is  had,  there  being  no 
statement  in  the  record  as  to  the  conduct  of  counsel,  general 
findings  will  be  considered  as  predicated  on  the  evidence 
in  the  record,  and  unless  supported  by  that  evidence  will 
not  sustain  a  judgment  of  guilt.    Connell  v.  State 296 

Oontinaance. 

In  the  absence  of  any  showing  that  defendants  were  surprised 
by  an  amendment  to  the  petition  at  the  close  of  the  trial, 
the  decision  refusing  a  continuance  will  not  be  reviewed. 
Bliss  V.  Beck  290 

Contracts. 

1.  Contract  of  assignment  held  to  fall  within  sec.  341  of  the 
code,  which  provides  that,  when  the  terms  of  an  agree- 
ment have  been  intended  in  a  diflFerent  sense  by  the  partiea 
to  it,  that  sense  is  to  prevail  against  either  party  in  which 
he  had  reason  to  suppose  the  other  understood  it  Barnes 
V.  Sim  218 
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2.  An  oral  promise  to  pay  interest  on  interest  accrued  for 
an  indefinite  forbearance  is  not  enforceable.  Sanford  v. 
Lundquist 408 

8.  An  oral  agreement  for  forbearance,  and  giving  time  for  the 
payment  of  money  due,  is  a  sufDcient  consideration  to  sup- 
port an  agreement  to  pay  interest  thereon.  Sanford  v, 
Lundquist 414 

4.  The  words  "as  soon  as  possible"  in  a  contract  for  the  manu- 
facture of  certain  specified  goods  mean  with  all  reasonable 
diligence  or  without  unreasonable  delay.  Childs  ds  Go,  v, 
Omaha  Paraphernalia  House  673 

Contribution. 

One  who  sues  for  contribution  on  the  ground  that  he  has 
satisfied  a  judgment  for  a  trespass  committed  against  a 
third  party  must  show  that  the  defendant  joined  in  com- 
mitting the  trespass  and  was  liable  equally  with  the  plain- 
tiff.   Schappel  v.  First  Nat,  Bank 708 

Corporations. 

1.  Evidence  held  to  show  that  one  C.  was  the  last  acting  man- 
ager of  a  dissolved  corporation,  and  therefore  sole  trustee 
and  competent  to  sell  the  real  estate  of  the  corporation. 
Heenan  d  Finlen  v,  Parmele  514 

2.  Under  sec.  4112,  Ann.  St.  1907,  a  dissolved  corporation  may 
be  sued  in  the  corporate  name  and  service  made  upon  the 
trustee  or  person  in  charge  of  the  assets.    Heenan  d  Finlen 

V.  Parmele 614 

Costs.     See  Banks  and  Banking,  6. 

Counties  and  County  Officers. 

1.  The  allowance  by  the  board  of  coupty  commissioners  of  a 
claim  against  the  county,  there  being  no  money  in  the 
treasury  and  no  tax  levy  against  which  a  warrant  can  be 
drawn,  held  not  in  excess  of  the  power  given  the  board. 
State  V.  Farrington 628 

2.  The  duty  of  county  commissioners  to  provide  for  the  pay- 
ment of  allowed  claims  is  a  continuing  duty  against  which 
the  statute  of  limitations  is  no  defense.    State  v,  Farrington,  628 

Courts. 

1.  An  objection  to  jurisdiction  of  the  person  must  be  sup- 
ported by  evidence  when  the  record  does  not  show  facts 
going  to  support  the  objection.  Martin  v.  Fraternal  Life 
A88*n 224 

2.  The  Jurisdiction  conferred  on  the  supreme  court  by  the  con- 
stitution extends  to  all  cases  in  which  the  state,  through  its 
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proper   officers,   seeks   the  enforcement  of  public  right  or 
the  restraint  of  public  wrong.    State  v.  Pacific  Express  Co.,   823 

3.  A  wrong  which  affects  the  rights  of  the  people  generally, 
when  committed  by  a  public  service  corporation,  is  a  public 
wrong,  and  an  action  to  restrain  the  wrong  by  the  state  is 
within  the  jurisdiction  of  the  supreme  court.  State  v. 
Pacific  Express  Co S23 

Covenants. 

1.  A  covenant  in  a  deed  that  "I  hold  said  premises  by  good 
and  perfect  title,"  if  untrue,  is  broken  when  made.  Webb 
V.  Wheeler 438 

2.  Where  plaintiff  is  in  possession  of  premises  and  can  recover 
the  value  of  his  improvements  under  the  occupying  claim- 
ant's act,  he  cannot  recover  the  value  thereof  in  an  action 
for  damages  for  breach  of  covenant.     Webb  v.  Wheeler 438 

Creditors'  Suit. 

Where  a  conveyance  is  set  aside  as  fraudulent  and  the  land 
is  insufficient  to  pay  the  judgment,  the  grantee  must  apply 
the  rents  on  the  judgment.    First  Nat.  Bank  v.  Gibson 577 

Criminal  Law.  SdSe  Assault  and  Battery.  Bubglaby.  Embez- 
zlement. Homicide.  Incest.  Indictment  and  Informa- 
tion.   Larceny.    Rape. 

1.  In  a  prosecution  for  embezzlement,  an  expert  accountant 
may  examine  voluminous  accounts  and  testify  as  to  the 
result  of  his  examination.    Bode  v.  State 74 

2.  In  a  prosecution  for  embezzlement,  certain  admissions  held 
admissible,  though  tending  to  show  the  commission  of 
other  offenses.    Bode  v.  State  74 

3.  Instructions  must  be  construed  together,  and  if  then  they 
correctly  announce  the  rule  applicable  to  the  issues  and 
evidence  they  will  be  upheld,  though  a  paragraph  standing 
alone  might  be  faulty.    Bode  v.  State 74 

4.  Where  the  state  elects  to  proceed  on  one  of  several  counts 
in  an  Information,  and  the  court  instructs  the  jury  that 
their  verdict  must  respond  to  the  charge  in  that  count,  a 
verdict  of  guilty,  as  charged  in  the  information,  held 
sufficient.    Bridges  v.  State  . . » 91 

5.  Where  a   requested    instruction   contains   a   statement   not 
warranted  by   the   evidence,   held  not  error  to  strike  the   • 
unwarranted  statement,  and  give  the  ins!.rucLion  as  modi- 
fled.    Bridges  v.  State  91 

6.  A  wife  may  sign  and  file  a  complaint  against  a  husband 
for  rape.    Harris  v.  State  195 
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7.  Where  the  question  as  to  misconduct  of  the  county  attorney 
in  the  prosecution  has  been  decided  by  the  trial  court  on 
conflicting  evidence,  the  decision  will  not  be  disturbed 
unless  unsupported  by  testimony  and  clearly  wrong.    Harris 

V.  State 195 

8.  General  assignments  of  error  in  ruling  on  evidence  will  not 
be  discussed  unless  specifically  called  to  the  attention  of 
the  court  by  brief  or  oral  argument,  where  no  manifest 
error  appears.    Harris  v.  State  195 

9.  In  a  prosecution  for  rape,  it  is  not  error  for  the  court  to 
refuse  an  instruction  as  to  the  necessity  for  corroboration, 
where  he  has  properly  instructed  on  that  question  on  his 
own  motion.    Harris  v.  State  195 

10.  Proof  of  reputation  is  confined  to  reputation  in  the  vicinity 
in  which  the  party  lives  or  in  which  he  had  formerly  re- 
sided.    Younger  v.  State 201 

11.  Where  articles  pertinent  to  the  issue  are  offered  in  evidence, 
the  court  will  not  exclude  them  on  account  of  the  manner 

in  which  they  were  obtained.    Younger  v.  State 201 

12.  It  is  not  error  to  refuse  an  instruction  removing  certain 
evidence  from  the  consideration  of  the  Jury  where  the 
evidence  was  received  without  objection  and  no  motion 
was  made  to  strike  it  out.    Younger  v.  State 201 

13.  Where  defendant  in  a  prosecution  for  rape  calls  out  from 
the  prosecutrix  a  description  of  her  assailant,  the  person 
to  whom  complaint  was  made  may  testify  that  the  prose- 
cutrix stated  that  she  had  been  assaulted  by  a  negro,  and 
give  her  description  of  him  then  made.    Younger  v.  State. .  201 

14.  Where  the  testimony  of  the  prosecutrix  in  a  rape  case  as  to 
the  assault  and  the  identity  of  her  assailant  is  fully  cor- 
roborated, held  not  prejudicial  error  to  omit  to  instruct  as  to 
the  necessity  of  corroboration.    Younger  v.  State 201 

15.  Purely  rebuttal  evidence  may  be  given  by  witnesses  whose 
names  are  not  indorsed  on  the  information.  Clements  v. 
State 313 

16.  Where  a  witness  for  a  defendant  on  trial  for  murder  ex- 
hibits a  hat  to  the  Jury  and  conveys  the  impression  that 
certain  holes  therein  were  made  by  shots  fired  by  the  de- 
ceased, the  state  can  show  that  the  holes  are  not  shot  holes, 
though  the  hat  has  not  been  formally  offered  in  evidence. 
Clements  v.  State 313 

17.  It  is  not  error  to  refuse  an  instruction  which  does  not  con- 
tain a  correct  statement  of  the  law  applicable  to  the  facts 
shown  by  the  evidence.    Clements  v.  State 313 
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18.  The  introduction  of  evidence  to  impeach  a  witness  does  not 
require  the  court  to  instruct  the  jury  to  totally  disregard 

his  evidence.     Clements  v.  State  313 

19.  Instruction  as  to  reasonable  doubt  Jteld  not  ground  for  re- 
versal.    Clements  v.  State  313 

20.  It  is  not  error  to  refuse  to  instcuct  the  Jury  that  they  should 
carefully  scrutinize  evidence  of  the  prosecuting  attorney 
because  of  the  natural  tendency  of  persons  in  his  position 
to  remember  only  such  matters  as  are  favorable  to  the  state. 
Clements  v.  State 313 

21.  Error  cannot  be  predicated  on  a  single  expression  in  an  in- 
struction, if  the  whole  instruction  correctly  states  the  law. 
Clements  v.  State 313 

22.  Newly  discovered  evidence  which  is  doubtful  in  character 
and  merely  cumulative  is  not  ground  for  a  new  trial. 
Clements  v.  State 313 

23.  A  judgment  in  a  misdemeanor  case  on  conflicting  evidence 
will  be  upheld  unless  clearly  wrong.    Cfebhardt  v.  State 363 

24.  Court's  directions  to  Jury  held  not  to  warrant  setting  aside 
verdict.     Gehhardt  v.  State  363 

25.  Instructions  in  a  misdemeanor  case  held  without  error. 
Oebhardt  v.  State 363 

26.  Where  a  defendant  is  prosecuted  before  a  justice  of  the 
peace  by  complaint  and  warrant  for  violation  of  a  village 
ordinance,  and  the  acts  charged  are  misdemeanors  under 
the  laws  of  the  state,  he  cannot  appeal  under  sea  1006  of 
the  civil  code.    Ruffing  v.  State 555 

27.  The  right  of  appeal  given  by  sec.  324  of  the  criminal  code 
applies   to   cases    prosecuted   for   the  violation   of   village  . 
ordinances  under  sec.  62,  art  I,  ch.  14,  Comp.  St   1907. 
Ruffing  v.  State 555 

28.  Unless  the  discretion  of  the  trial  court  in  refusing  a  con- 
tinuance has  been  abused,  a  reviewing  court  will  not  inter- 
fere.   Cate  V.  State  611 

29.  Where  a  number  of  witnesses  have  testified  to  a  fact  not  in 
dispute,  the  trial  court  may  in  its  discretion  limit  the  num- 
ber of  witnesses  testifying  to  such  fact    Cate  v.  State 611 

30.  Though  part  of  the  instructions  standing  alone  may  not  be 
technically  correct,  yet  if  as  a  whole  they  state  the  law 
they  will  be  upheld.    Cate  v.  State 7 611 

31.  Under  the  evidence,  failure  to  instruct  as  to  insanity,  where 

no  instruction  was  requested,  held  not  error.  Cate  v.  State..  611 

32.  In  a  prosecution  for  maliciously  killing  hogs,  admission  of 
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evidence  as  to  their  value  at  a  certain  price  per  hundred- 
weight, leaving  the  Jury  to  decide  as  to  the  weight  of  the 
hogs,  held  not  error.  Oaraon  v.  State 619 

33.  A  docket  entry  that  "the  court  finds  that  there  is  probable 

cause  to  believe  that  the  defendant  is  guilty  as  charged  in 
the  complaint,"  held  to  sufficiently  show  that  the  magistrate 
found  that  an  offense  had  been  committed.    Carson  v.  State,  619 

34.  Where  evidence  was  in  sharp  conflict,  and  there  was  suffi- 
cient evidence  to  sustain  a  verdict  of  guilty,  the  finding 
cannot  be  reversed.    Carson  v.  State 619 

35.  Where  an  information  charged  the  malicious  killing  of  14 
hogs  of  the  value  of  $120  on  the  5th  day  of  May,  1906,  and 
the  evidence  showed  5  hogs  killed  on  the  23d  day  of  April, 
1906,  of  the  value  of  $44.17,  the  offense  being  identified  as 
the  one  charged  in  the  information,  held  that  the  verdict  re- 
sponded to  the  charge  in  the  information.    Carson  v.  State,  619 

36.  The  question  as  to  whether  the  acts  charged,  if  committed, 
were  maliciously  done,  held  one  of  fact  for  the  jury.  Car- 
son V.  State 619 

37.  To  obtain  a  review  of  instructions,  the  record  must  show 
that  exceptions  were  taken.    Carson  v.  State 619 

38.  An  instruction  which  requires  a  defendant  to  prove  beyond 
a  reasonable  doubt  his  innocence  of  a  graver  crime  before 
he  can  be  found  guilty  of  a  less  heinous  offense,  held  erro- 
neous.   Kennison  v.  State 688 

39.  One  charged  as  principal  cannot  be  convicted  on  evidence 
tending  only  to  show  that  he  was  an  accessory.    Skidmore 

V.  State 698 

40.  In  the  prosecution  of  a  bank  officer  for  embezzlement,  held 
error  to  submit  the  fact  of  his  having  overdrawn  his  ac- 
count with  the  bank  as  proof  of  guilt.    Chamberlain  v.  State,  812 

41.  An  instruction  which  shifts  the  burden  of  proof  to  the  de- 
fendant, held  erroneous.    Chamberlain  v.  State 812 

42.  Under  an  indictment  charging  a  bank  officer  with  embez- 
zling its  funds  on  a  certain  date,  evidence  of  embezzlement  of 
different  amounts  at  different  times  before  that  date,  held 
admissible.    Chamberlain  v.  State 812 

43.  Under  ch.  162,  laws  1907,  only  judgments  and  sentences  on 
convictions  for  felonies  and  misdemeanors  under  the  crim- 
inal code  may  be  brought  to  the  supreme  court  by  petition  in 
error.  All  other  cases  must  come  by  appeal,  and  on  notice 
as  specified  In  section  3  of  the  act  or  under  the  supreme 
court  rules  33  to  37,  inclusive.    Brandt  v.  State 843 
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Damages. 

In  an  action  by  a  married  woman  for  personal  injuries.  It  is 
proper  to  show  that  slie  has  been  incapacitated  by  her  in- 
juries from  performing  labor,  for  the  purpose  of  showing 
the  nature  and  extent  of  her  injuries.    Bliss  v.  Beck 29«> 

I>ee4B. 

Deed  construed,  and  held  to  convey  the  land  in  dispute.  Lam- 
son  V,  Village  of  Elm  Creek S69 

Divorce, 

Where  heither  of  the  parties  had  resided  in  the  state  continu- 
ously since  the  marriage,  or  continuously  for  six  months 
iiTi  mod  lately  preceding  the  filing  of  the  petition,  the  district 
CO  lift  was  without  Jurisdiction.     Keil  v.  Keil 496 

Drains.     See  Eminent  Domain. 

1.  The  act  of  1905  (laws  1905,- ch.  161),  relative  to  the  organ- 
^  ization  of  drainage  districts,  does  not  contemplate  the  in- 
clusion of  a  railroad  company's  right  of  way,  depot  grounds 
and   appurtenances  as  a  part  of   the   district     Barnes  v. 
Minor 189 

2.  In  a  proceeding  to  establish  a  drainage  ditch,  if  the  county 
board  possesses  Jurisdiction,  injunction  will  not  lie  on  ac- 
count of  irregularities  in  the  exercise  of  the  power  conferred. 
Campbell  v.  Youngson 322 

3.  The  drainage  act  of  1881  (laws  1881,  ch.  51)  confers  power 
to  create  districts  for  draining  '*marsh  or  swamp  lands" 
alone,  and  does  not  confer  power  to  divert  the  flow  of  run- 
ning streams  or  natural  surface  water  drains.     Campbell 

V.  You7igson 322 

4.  The  term  "marsh  or  swamp  lands,^'  as  used  in  ch.  51,  laws 
1881,  defined.    Campbell  v.  Youngson 322 

5.  Under  the  facts,  held  that  a  county  board  was  without  Juris- 
diction to  divert  the  waters  of  certain  streams  from  their 
natural  flow  to  prevent  overflows,  and  that  It  had  no  author- 
ity to  take  plaintiff's  land  against  his  will  for  the  purpose  of 
draining  lands  within  a  proposed  drainage  district.  Camp- 
bell V.  Youngson  322 

6.  The  constitution  does  not  prohibit  contemporary  legislative 
acts  providing  different  modes  for  the  formation  of  drainage 
districts.    State  v,  Hanson 724 

7.  The  establishment  of  the  boundaries  of  a  proposed  draini^ 
district  is  prima  facie  evidence  that  the  county  commission- 
ers proceeded  regularly  in  the  establishment  thereof.    State 

V.  Hanson  724 

8.  Ch.  153,  laws  1907,  held  to  vest  In  a  county  board  power  to 
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determine  the  public  utility  of  a  proposed  drainage  district, 
and  a  discretion  not  to  fix  the  boundaries  if  the  reclamation 
of  the  district  would  not  promote  the  public  health  or  wel- 
fare.    State  V.  Hanson  738 

9.  The  act  of  1907,  ch.  153,  held  not  to  be  applied  unless  the 
county  board  should  prescribe  a  drainage  district,  which,  if 
organized  and  improved,  would  promote  the  public  health  or 
welfare.    State  v.  Hanson 738 

Elections. 

1.  Where  an  individual  has  filed  the  application  required  by 
sec.  6  of  the  primai*y  election  law  (laws  1907,  ch.  52),  and 
has  duly  qualified  as  a  candidate  of  a  political  party,  and 
the  requisite  number  of  members  of  another  party  file  a 
petition  complying  with  sec.  45  of  that  act,  asking  that  his 
name  be  placed  on  the  ballot  of  their  party,  the  officer  mak- 
ing up  the  ballot  must  place  his  name  on  the  ballots  of  both 
parties.    State  v.  Junkin • 1 

2.  The  same  person  may  be  the  candidate  of  more  than  one 
political  party  for  nomination  at  a  primary  election,  but  he 
cannot  be  the  nominee  of  any  party  unless  he  receives  the 
requisite  number  of  votes  cast  by  that  party.  State  v. 
Sheldon 4 

3.  Sec.  22,  art.  I  of  the  constitution,  providing  that  there  shall 
be  no  hindrance  to  the  right  to  exercise  the  elective  fran- 
chise, does  not  apply  to  an  election  upon  the  formation  of  a 
drainage  district  under  sec.  153,  laws  1907,  nor  to  one  for  the 
election  of  officers  thereof.     State  v.  Hanson 724 

4.  Ch.  153,  laws  1907,  providing  for  submission  of  the  question 
of  organization  and  the  election  of  officers  of  a  drainage 
district,  held  not  to  call  for  the  exercise  of  the  elective 
franchise  secured  to  all  electors  by  sec.  22,  art.  I  of  the 
constitution.     State  v.  Hanson 738 

Embezzlement. 

1.  An  information  against  a  city  treasurer  for  embezzlement 
under  sec.  124  of  the  criminal  code  need  not  allege  that  the 
city  was  organized.    Bode  v.  State  74 

2.  An  information  against  a  city  treasurer  for  embezzlement 
held  good,  though  not  alleging  that  accused  embezzled  the 
money  while  holding  it  as  city  treasurer.     Bode  v.  State. .     74 

3.  Evidence  held  to  sustain  conviction  of  embezzlement.    Bode 

V.  State 74 

4.  In  charging  embezzlement  of  money  of  an  estate  by  a 
county  Judge  in  violation  of  sec.  121  of  the  criminal  code, 
held  that  an  allegation  that  the  monay  embezzled  belonged 
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to    the    estate    was    a    sufficient    allegation    of    ownership. 
Sendee  v.  State .- 80 

5.  In  charging  embezzlement  of  a  certificate  of  deposit,  held 
sufficient  to  describe  the  instrument  as  it  appeared  when 

it  came  into  the  possession  of  the  accused.    Hendee  v.  State,     80 

6.  Evidence   held  sufficient  to  sustain  a  conviction.     Hendee 

V.  State 80 

7.  An  Indictment  for  embezzlement  is  sufficient  If  it  sets  forth 
the  crime  in  the  language  of  the  statute,  without  averrins 
the  particular  acts  in  which  the  offense  consists,  dtarn- 
herlain  v.  State 812 

Eminent  Domain. 

1.  Ch.  153,  laws  1907,  authorizing  the  formation  of  drainage 
districts  and  the  condemnation  of  private  property,  held 
not  to  permit  the  organization  of  a  corporation  in  further- 
ance of  private  interests  or  the  taking  of  property  for  private 
purposes.     State  v.  Hanson   724 

2.  The  phrase,  "with  a  view  to  promoting  the  interest  of  said 
drainage  district/'  used  in  ch.  153,  laws  1907,  relative  to  the 
duties  of  county  commissioners  in  establishing  drainage 
districts,  means  the  public  interest.     State  v.  Hanson 724 

3.  An  act  of  the  legislature,  ch.  153,  laws  1907.  providing  for 
the  organization  of  drainage  districts,  held  not  to  amount 
to  the  taking  of  private  property  for  private  use,  or  for 
public  use  without  just  compensation,  nor  the  taking  of 
property  without  due  process  of  law.    State  v,  Hanson 728 

Estoppel.     See  Mortxjagks,  6. 

1.  Where  real  estate  brokers  arranged  by  .correspondence  with 
a  landowner  for  a  sale  of  his  land  and  received  a  commis- 
sion therefor,  held  that  they  were  estopped  to  deny  they 
were  agents  of  the  vendor.    Northup  v.  Bathrick 36 

2.  A  mortgagee  is  estopped  to  deny  the  statements  in  a  mort- 
gage, recorded  by  him,  as  to  the  rate  of  interest  and  ma- 
turity of  the  notes  secured,  In  a  suit  against  a  subsequent 
purchaser.     Stewart  v.  Walker 68 

3.  The  state  will  not  be  allowed  to  oust  a  corporation  of  its 
franchises  where  it  has  seen  the  corporation  expend  large 
sums  in  improvements  under  rights  claimed  under  its  char- 
ter.    State  V,  Lincoln  Street  R,  Co,  \ 333 

Evidence.    See  Chimin al  Law.    Insurance,  2. 

1.  In  making  an  assessment  a  board  of  equalization  Is  pre- 
sumed to  have  acted  on  sufficient  competent  evidence. 
Western  Union  T.  Co,  v»  Dodge  County 23 
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2.  Declarations  against  interest  cannot  be  explained  away  by 
.counter  declarations.    Harrison  v.  Harrison 103 

3.  Evidence  of  facts  additional  to  the  message  is  admissible 
to  prove  damages  for  delay  in  sending  a  telegram.     Smith 

V.  Western  Union  T,  Co •. 395 

4.  A  question  calling  for  the  opinion  of  the  witness  on  the 
very  matter  in  issue  is  improper.    Kendrick  v.  Furman...  797 

6.  Where  one  claims  his  property  has  been  damaged  by  certain 
acts  of  the  defendant,  it  is  not  proper  to  ask  the  witness 
in  what  manner  he  has  been  damaged,  but  he  should  state 
the  facts.    Kendrick  v.  Furman  797 

6.  Evidence  held  to  entitle  appellee  to  an  injunction  restrain- 
ing appellant  from  maintaining  a  dam  so  as  to  Interfere 
with  appellee's  water-wheel.    Kendrick  v.  Furman     797 

Executors  and  Administrators. 

1.  Where  it  is  sought  to  charge  a  legal  representative  with 
debts  owing  by  him  to  the  deceased,  the  burden  of  proof  is 
on  the  party  applying;  but,  when  the  contracting  of  such 
indebtedness  is  admitted,  the  burden  is  on  the  legal  repre- 
sentative to  show  payment.    In  re  Estate  of  Mall 233 

2.  Evidence  held  t  '  ow  that  an  administrator  was  indebted  to 
the  estate. '  In  re  Estate  of  Mall 233 

Exemptions. 

Under  sec.  531f  of  the  code,  in  an  action  by  a  wage-earner 

against  a  creditor,  who  has  by  garnishment  in  a  foreign 

Jurisdiction  obtained  wages  earned  within  60  days  before 

gaf*nishment,   it  is  necessary  to  allege  that  plaintiff  is  a 

resident  and  the  wages  are  exempt.     Corliss  v.  Piano  Mfg. 

Co -.   366 

* 
Fraudulent  Conveyances. 

Real  estate  conveyed  in  fraud  of  creditors  may  be  levied  on 

and  sold  under  an  execution  as  the  property  of  the  grantor, 

and  the  purchaser  may  sue  the  fraudulent  grantee  to  cancel 

the  conveyance  and  to  quiet  title.    Becker  v,  Linton 666 

Guardian  and  Ward. 

1.  Sec.  27,  ch.  34,  Comp.  St  1907,  requires  a  guardian  to  re- 
ceive  from  the  county  court  an  order  authorizing  him  to 
loan  the  funds  of  his  ward,  and  if  he  loans  them  without 
Buch  authority,  and  a  loss  ensues,  he  is  liable  therefor.  In 
re  Estate  of  0*Brien 125 

t.  The  personal  direction  and  supervision  of  the  county  Judge 
in  making  loans  for  a  guardian  Is  not  equivalent  to  an  order 
of  the  court  authorizing  the  loans.    In  re  Estate  of  O'Brien,  126 
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Ouardlan  and  Ward — Concluded. 

3.  The  approval  by  the  county  court,  without  notice  to  those 
interested,  of  annual  reports  of  a  guardian,  wherein  he 
reports  loans  of  his  ward's  funds  without  an  order  of  the 
court,  is  not  equivalent  to  an  order  of  the  court  authoriz- 
ing such  loans.    In  re  Estate  of  O'Brie^i 125 

Highways. 

1.  A  public  road  may  be  improved  to  accommodate  footmen  as 
well  as  those  using  it  for  teams,  wagons  or  other  vehicles. 
Hitchcock  V,  Zink 29 

2.  A  sidewalk  constructed  outside  the  traveled  way  for  teams, 
but  within  the  boundaries  of  the  road,  does  not  constitute 

an  added  burden  to  the  easement.    Hitchcock  v.  Zink 29 

3.  The  owner  of  the  fee  cannot  complain  that  a  sidewalk  is 
being  constructed  along  a  public  road  by  private  parties 
with  permission  of  the  county  commissioners.     Hitchcock 

V.  Zink 29 

Homestead. 

A  homestead  of  less  value  than  $2,000  cannot  be  sold  at  admin- 
istrator's sale  either  for  the  discharge  of  incumbrances 
thereon  or  to  pay  debts  of  the  estate.    Holmes  v.  Mason 448 

Homicide. 

1.  Where  the  circumstances  attending  a  homicide  are  testified 
to  by  eye-witnesses,  it  is  error  to  instruct  that  there  is  a 
presumption  of  malice  from  the  fact  of  the  killing  or  from 
the  use  of  a  dearlly  weapon.    Kennison  v.  State     688 

2.  An  instruction  held  to  assume  that,  if  the  defendant  unlaw- 
fully killed  the  deceased,  he  was  guilty  of  murder,  and  to 
place  of  burden  on  him  to  establish  beyond  a  reasonable 
doubt  the  existence  of  mitigating  circumstances,  and  there- 
fore erroneous.     Kennison  v.  State  688 

3.  An  instruction  which  assumes  the  crime  to  be  murder,  and 
requires  proof  of  a  lower  degree  to  be  made  by  the  defend- 
ant, held  inconsistent  with  instructions  that  the  burden  of 
proof  remains  with  the  state  throughout  the  trial,  and  that 
the  defendant  is  presumed  innocent  until  proved  guilty  be- 
yond a  reasonable  doubt.    Kennison  v.  State 688 

4.  An  instruction  which  assumes  the  crime  to  be  murder  in  the 
second  degree  held  erroneous,  as  the  question  of  intent  is 
for  the  jury.    Kennison  v.  State 688 

Husband  and  Wife.     See  Damages. 

1.  An  antenuptial  contract  held  executory,  and  not  to  vest  any 
estate  in  the  children  of  the  parties  to  the  contract.  Becker 
V.  Linton  656 
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Husband  and  Wife— Concluded. 

2.  A  purchaser  of  a  note  signed  by  a  married  woman  cannot 
invoke  the  rule  of  innocent  purchaser,  as  against  the  defense 
of  coverture,  by  showing  that  he  had  no  notice  of  such 
coverture  when  he  purchased  the  note.  Northicall  Co.  v. 
Osgood 764 

3.  The  signing  of  a  note  by  a  married  woman  creates  no  pre- 
sumption of  consideration  or  of  her  Intent  to  bind  her  sepa- 
rate estate.    Northtoall  Co.  v.  Osgood  764 

Incest. 

1.  In  a  prosecution  for  incest,  an  instruction  as  to  corrobora- 
tive evidence  held  proper.    Bridges  v.  State 91 

2.  A  girl  under  16  years  of  age,  who  under  physical  and  moral 
coercion  maintained  incestuous  relations  with  her  father, 
held  not  an  accomplice.    Bridges  v.  State 91 

3.  Evidence  held  sufficient  to  sustain  a  conviction.    Bridges 

V.  State 91 

Indictment  and  Information.    See  Embezzlement. 

1.  An  information  charging  embezzlement  by  a  county  judge 
under  sec.  121  of  the  criminal  code,  which  alleged  that  the 
property  came  into  the  possession  of  defendant  "by  virtue 
or  under  color  of  his  relation  as  an  officer,"  held  not  void 
for  duplicity.    Hendee  v.  State  80 

2.  Where  designation  of  the  race  or  color  of  the  accused  can- 
not result  in  any  prejudice  to  him,  it  is  not  a  ground  for 
quashing  the  information.     Harris  v.  State 195 

S.  Pending  an  appeal  under  sec.  324  of  the  criminal  code  from 
a  judgment  of  a  magistrate,  the  district  court  may  permit 
the  filing  of  an  amended  complaint.    Ruffing  v.  State 555 

Injunction. 

1.  Equity  will  not  enjoin  the  breach  of  an  oral  contract  which 
by  its  terms  is  not  to  be  performed  within  one  year.  Platte 
County  I.  T.  Co,  v.  Leigh  I.  T.  Co 41 

2.  Breach  of  an  oral  contract  will  not  be  restrained,  where  its 
terms  are  so  indefinite  that  a  court  would  not  decree  specific 
performance  thereof.     Platte  County  I.  T.  Co.  v.  Leigh  I. 

T.  Co 46 

3.  Equity  will  enjoin  repeated  trespasses.  Hackney  v.  Mo 
Ininch 49 

4.  The  destruction  of  a  fence  and  threatened  repetition  thereof 
as  often  as  it  may  be  replaced  entitles  the  owner  to  an  in- 
junction against  the  invader,  though  he  may  be  solvent. 
Hunger  v.  Yeiser 285 

58 
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Injunction — Corvcluded. 

5.  In  an  action  to  enjoin  a  trespass,  defendant  cannot  defeat 
the  action  by  showing  an  outstanding  right  In  a  third  party 
to  have  a  deed  In  the  plaintiff's  chain  of  title  declared  a 
mortgage.    Munger  v.  Yeiser 285 

-  6.  Where,  in  an  action  to  restrain  a  trespass  on  real  property, 
the  same  Is  sold  during  the  action,  and  the  vendee  substi- 
tuted as  plaintiff,  evidence  taken  before  such  transfer  should 
be  considered.    Munger  v.  Yeiser 285 

7.  A  petition  for  an  extraordinary  writ  will  receive  a  strict 
construction.    School  District  v.  DeLong 667 

Insurance. 

1.  Where  a  local  agent  of  an  insurance  company  failed  to  re- 
new his  certificate  of  authority  from  the  slate  auditor,  but 
acted  as  agent  of  the  company,  held,  that  the  company  is 
bound  by  his  acts.    Hunt  v.  State  Ins.  Co 33 

2.  Parol  evidence  held  inadmissible  to  show  that  a  written 
application  for  insurance  was  conditioned  on  an  agreement 
that  the  company  was  to  make  a  real  estate  loan  to  the 
applicant.    Albright  v.  State  Life  Ins.  Co 64 

3.  A  solicitor  of  in^irance  leaving  the  service  of  the  company. 
held  entitled  to  her  commissions.  Martin  v.  Fraternal  Life 
Ass'n     224 

4.  Under  the  evidence,  that  a  solicitor  of  insurance  was  assisted 
by  a  field  agent  of  the  company,  held  not  a  defense  to  her 
claim  for  commissions.    Martin  v.  Fraternal  Life  Ass^n 224 

6.  Evidence  held  to  show  that  no  contract  of  insurance  was 
created.    Lowe  v.  St.  Paul  Fire  d  Marine  Ins.  Co 499 

6.  Evidence  held  insufficient  to  establish  a  contract  for  insur- 
ance.   Shoemaker  v.  Commercial  Union  Assurance  Co 637 

7.  To  sustain  a  defense  olf  suicide,  it  is  necessary  to  allege  and 
prove  that  suicide  is  a  violation  of  the  constitution  or  laws 
of  the  order  in  force  at  time  of  death.  Sebesta  v.  Supreme 
Court  of  Honor 760 

8.  Evidence  held  insufficient  to  show  self-destruction.     Sebasta 

V.  Supreme  Court  of  Honor 760 

Interest.     See  Banks  and  Banking,  2,  3.     Contracts,  3. 

1.  Simple  Interest  may,  when  due,  \^  added  to  the  principal  by 
including  it  in  a  renewal  or  a  separate  note,  and  thus  be 
made  to  bear  interest.    Sanford  v.  Lundquist 408 

2.  Where  judgment  has  been  entered  on  a  penal  bond  to  secure 
payment  in  monthly  instalments,  part  of  which  was  not  due, 
interest  should  be  computed  only  on  instalments  not  paid  at 
maturity,  and  then  from  date  of  maturity  to  time  of  pay- 
ment.   Dike  V.  Andrews 455 
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mtoTicatin^f  Liquors. 

1.  In  a  prosecution  under  sec.  20,  ch.  50.  Comp.  St.  1905,  for  un- 
lawfully keeping  intoxicating  liquors  with  intent  to  sell  the 
same  without  a  license,  held  prejudicial  error  to  permit  the 
introduction  in  evidence  of  the  search  warrant  under  which 
the  premises  were  searched  and  the  liquors  seized.   Weinandt 

V.  State 161 

2.  In  a  prosecution  under  said  section,  held  not  error  to  admit 
evidence  of  the  keeping  of  other  liquors  in  addition  to  those 
charged.    Weinandt  v.  State 161 

3.  In  such  prosecution,  held  not  error  for  the  jury  to  taste  of 
the  liquors  taken  from  defendant's  premises  under  the  search 
warrant.    WeiJiandt  v.  State 161 

4.  Instructions  not  limiting  the  right  to  a  conviction  to  the 
keeping  of  the  liquors  charged  in  the  information  held  erro- 
neous.   Weinandt  v.  State 161 

5.  The  statutory  qualification  of  a  freeholder  as  a  petitioner  on 
an  application  for  a  saloon  license  is  established  by  showing 
that  he  has  by  record  or  documentary  evidence,  and  in  good 
faith  believes  himself  to  have,  a  freehold  estate  in  lands 
within  the  prescribed  district.    Starkey  v.  Palm 393 

6.  The  provisions  of  ch.  50,  Comp.  St  1907,  apply  only  to  In- 
toxicating liquors,  an-d  when  one  charged  with  selling  with- 
out license  "malt  and  intoxicating  liquor,  to  wit.  Malt  Tonic," 
introduces  evidence  tending  to  show  that  it  was  not  intoxi- 
cating, he  is  entitled  to  have  the  question  submitted  to  the 
jury.    Luther  v.  State 432 

7.  An  administrator  cannot  recover  any  part  of  the  amount 
paid  for  a  liquor  license  because  of  the  licensee's  death  be- 
fore the  expiration  of  the  term  of  the  license.  Wood  v. 
School  District 722 

Judges. 

1.  Sureties  on  the  official  bond  of  a  county  judge  are  not  liable 
for  money  which  did  not  come  to  his  possession  by  virtue  of 
his  office.    Stephens  v.  Hendee 754 

2.  Where  a  county  judge  receives  personal  property  belonging 
to  an  estate  prior  to  t*»e  appointment  of  an  administrator, 
he  does  not  receive  it  by  virtue  of  his  office,  and  the  sureties 
on  his  official  bond  are  not  liable  if  he  subsequently  converts 
the  property.    Stephens  v,  Hendee 754 

Judgment. 

1.  A  decree  affecting  the  title  to  land  owned  by  a  resident  Is 
absolutely  void  wher«  the  only  notice  was  by  publication  and 

no  appearance  was  made.    Payne  v.  Anderson 216 

2.  Where  the  determination  of  a  matter  has  been  committed  to 
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a  particular  board,  and  no  appeal  is  provided  from  its  de- 
cision, its  determination  is  final,  and  not  subject  to  collateral 
attack.    Campbell  v.  Youngson 322 

3.  The  city  of  Lincoln  brought  suit  to  oust  a  street  car  com- 
pany from  possession  of  certain  streets,  and  on  demurrer 
judgment  went  in  favor  of  defendant,  which  judgment  is  In 
full  force.  Held,  That  if  the  city  represented  the  state  in 
such  action,  the  force  of  the  judgment  as  a  bar  in  a  subse- 
quent  action  by  the  state  could  extend  only  to  the  rights  of 
the  company  in  the  streets  then  occupied  by  its  tracks. 
State  V.  Lincoln  Street  R.  Co 533 

4.  A  judgment  on  service  by  publication  against  a  resident  on 
whom  personal  service  might  have  been  had  is  void.  Wag- 
ner V.  Lincoln  County 473 

5.  In  a  suit  to  enjoin  the  collection  of  a  judgment  of  the  county 
court  as  void,  the  petition  must  affirmatively  state  facts 
which  show  its  invalidity.    Zimmerman  v.  Trude 503 

6.  The  plea  of  res  judicata  applies  to  every  point  which  prop- 
erly belonged  to  the  subject  matter  of  litigation  which  the 
parties,  exercising  reasonable  diligence,  might  have  brought 
forward.    First  Nat.  Bank  v,  Oibson 58(> 

7.  Where  the  validity  of  a  certain  deed  was  the  sole  issue  tried 
in  an  action  quia  timet,  a  decree  "that  the  title  be  quieted 
in  plaintiff"  will  not  bar  defendants  from  asserting  rights 
to  possession  or  title  acquired  under  other  contracts.  Weth- 
erell  v.  Adams • 689 

8.  Where  a  question  of  fact  or  of  law  has  been  litigated  In  a 
court  having  jurisdiction,  its  judgment  cannot  be  collaterally 
attacked  in  another  court.    Becker  v.  Linton 655 

9.  A  judgment  of  a  court  having  jurisdiction  is  conclusive  of 
the  fact  that  the  indebtedness  existed  at  the  time  of  the 
rendition  of  the  judgment.    Becker  v.  Linton €55 

10.  Sec.  462  of  the  code  authorizes  the  revival  of  a  dormant 
judgment  against  a  nonresident  on  service  by  publication. 
White  V,  Ress 749 

11.  Sec.  462  of  the  code^  authorizing  the  revival  of  a  dormant 
judgment  on  service  by  publication,  is  not  repugnant  to 
either  the  state  or  federal  constitution.    White  v.  Ress 749 

Judicial  Sales. 

The  purchaser  of  realty  at  a  judicial  sale  buys  at  his  p«ril. 
Hitchcock  County  v.  Cole 375 

Jury. 

1.  An  opinion  based  on  newspaper  reports  held  not  ground  for 
challenge  of  a  juror.    Bridges  v.  State 91 
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Jury— Concluded. 

2.  In  a  prosecution  for  contempt,  defendant  18  not  entitled  to 
trial  by  Jury.    Connell  v.  State 296 

3.  In  a  law  action  a  party  is  entitled  to  a  Jury  trial  as  a  mat- 
ter of  right.    Yeiser  v.  Broadwell  718 

Larceny. 

One  who  advises  others  to  commit  larceny,  but  who  is  several 
miles  distant  at  the  time  of  the  commission  of  the  oftense, 
but  assists  in  the  disposal  of  the  proceeds  after  the  theft, 
held  an  accessory.    Skidmore  v.  State 698 

liicenses. 

In  1904  a  city  passed  an  ordinance  imposing  an  occupation  tax 
on  billiard  and  pool  halls,  and  on  May  26,  1906,  a  second 
ordinance  went  into  effect  requiring  the  keepers  of  such 
halls  to  apply  to  the  mayor  and  council  for  a  license.  Held, 
That  one  who  had  paid  the  occupation  tax  prior  to  the  ordi- 
nance of  1906  could  not  restrain  the  officers  of  the  city 
from  prosecuting  him  for  conducting  his  business  without 
a  license.    McCarter  v.  City  of  Lexington  . .  .* 714 

Limitation  of  Actions.     See  Counties  and  County  Officers,  2. 
Pleading,  3.    Quieting  Title,  2.    Taxation,  11. 

1.  Where  after  maturity  of  a  mortgage  interest  is  paid  an- 
nually, a  right  of  action  is  not  barred  until  ten  years  after 
the  last  payment.    Oillilan  v.  Fletcher 237 

2.  A  warrant  issued  by  a  city  for  a  valid  debt  is  a  written  ac- 
knowledgment thereof,  and  arrests  the  running  of  the  stat- 
ute of  limitations.    AhraTiams  v.  City  of  Omaha 271 

Rogers  v.  City  of  Omaha 691 

3.  Sec.  117,  ch.  23,  Comp.  St.  1907,  does  not  apply  to  void  ad- 
ministrator's sales,  and  an  action  by  an  heir  to  quiet  title 
to  the  homestead  may  be  maintained  within  ten  years  after 
his  right  of  action  accrues  or  the  attainment  of  his  majority. 
Holmes  v.  Mason 448 

Master  and  Servant. 

1.  A  master  must  use  reasonable  care  to  provide  reasonably 
safe  appliances  and  a  reasonably  safe  place  to  work.    Kotera 

V,  American  S,  d  R:  Co 648 

2.  Whether  a  master  was  negligent  in  failing  to  exercise  rea- 
sonable care  to  provide  a  reasonably  safe  place  to  work  is 

a  question  for  the  Jury.    Kotera  v.  American  S,  d  R.  Co. ,, .  648 

3.  Whether  a  master  was  negligent  in  not  exercising  reasonable 
care  to  provide  reasonably  safe  appliances  is  a  question  for 
the  Jury.    Kotera  v.  American  8.  d  R.  Co 648 

4.  A  servant  may  assume  that  his  master  has  used  due  dili- 
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gence  in  providing  reasonably  safe  appliances  and  a  reason- 
ably safe  place  to  work,  and  lie  does  not  assume  the  risk 
arising  from  the  master's  negligence,  unless  he  knows  of 
the  danger.     Kotera  v.  American  8.  d  R.  Co 648 

Mechanics'  Liens. 

1.  A  verified  account  filed  to  secure  a  mechanic's  lien  for 
material  furnished  is  no  evidence  of  Its  delivery.     Searle 

d  Chapin  Lumber  Co.  v.  Jones 567 

2.  Evidence  held  insufficient  to  show  delivery  to  defendants  of 
certain  material.    Searle  d  Chapin  Lumber  Co.  v.  Joneis 567 

Money  Received. 

Evidence  in  an  action  for  money  received  held  to  sustain 
Judgment  for  defendant.  Northwest  Thresher  Co,  v.  Eddjf- 
ville  State  Bank 377 

Mortgages.  * 

1.  Where  a  mortgage  specifies  the  date  of  maturity  and  rate 
of  interest  of  notes,  the  mortgagee  cannot  in  a  suit  against 
a  subsequent  purchaser  show  that  the  notes  matured  at  an 
earlier  date  or  bore  a  higher  rate  of  interest  than  specifie.i 

in  the  mortgage.     Stewart  v.  Walker 68 

2.  Where  a  mortgagee  records  a  mortgage  which  describes 
notes  as  maturing  at  a  later  date  or  bearing  a  lower  rate  of 
interest  than  named  in  the  notes,  he  must  sufter  the  con- 
sequences of  such  error,  rather  than  an  innocent  purchaser. 
Stewart  v.  Walker 68 

3.  An  order  confirming  a  foreclosure  sale,  in  the  absence  of 
fraud,  cures  all  defects  and  irregularities  in  the  appraise- 
ment, and  is  conclusive  on  all  parties  to  the  suit.     Paule 

V.  Scofteld 100 

4.  Where  defendant,  in  violation  of  his  agreement  not  to  pur- 
chase a  mortgage  on  plaintiff's  homestead,  purchased  it.  and 
on  foreclosure  bought  the  land,  held  that  plaintiff,  who  was 
not  served  with  notice  of  the  foreclosure,  was  entitled  to 
redeem  by  paying  the  amount  paid  for  the  mortgage,  with 
interest  at  7  per  cent.     Unangst  v.  Southwick  112 

5.  Evidence  held  to  sustain  the  findings.  Sanford  v.  Lund- 
quist 414 

6.  Where  in  a  suit  to  set  aside  a  conveyance  of  land  for  fraud 
plaintiff  obtains  a  decree  by  a  settlement  in  which  he  agrees 
to  discharge  a  mortgage  on  the  premises,  in  a  subsequent 
suit  to  foreclose  he  is  estopped  to  deny  the  amount  of  the 
mortgage  or  to  claim  that  the  mortgagee  might  have  ob- 
tained a  partial  satisfaction  from  a  source  other  than  the 
land.    Hannan  v.  Kihner 521 
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7.  Where  a  request  for  stay  of  order  of  sale  is  filed  within  20 
days  of  the  rendition  of  a  decree,  the  court  is  without  power 
to  sell  the  mortgaged  premises  within  nine  months  of  the 
entry  of  the  decree.  Jenkins  Land  d  Live  Stock  Co.  v. 
Attwood  806 

8.  A  request  for  a  stay  filed  before  the  entry  of  a  decree  is  as 
efiective  as  though  filed  within  20  clays  thereafter.  Jenkins 
Land  d  Live  Stock  Co.  v.  Attwood 806 

9.  An  owner  of  the  equity  of  redemption,  who  has  sold  his 
interest  af'er  his  appearance  as  defendant  in  a  forecic  v.:  .^ 
suit,  may  file  a  request  for  a  stay  of  sale.  Jenkins  Land  d 
Live  Stock  Co.  v.  Attwood  806 

10.  Confirmation  will  not  validate  a  void  sale.  Jenkins  Land 
d  Live  Stock  Co.  v.  Attwood  • 80r> 

Municipal  Corporations.     See  Street  Railways.  4-6. 

1.  Where  an  ordinance  recited  that  it  was  passed  under  an  act 
afterwards  declared  unconstitutional,  the  city  having  power 
under  a  prior  statute  to  enact  the  ordinance,  held  that  the 
mistake  in  reciting  the  power  to  act  did  not  deprive  the 
city  of  the  power  which  it  actually  had.  State  v.  Several 
Parcels  of  Land  11 

2.  Where  the  existence  of  a  municipal  corporation  is  not  ques- 
tioned by  the  state,  it  cannot  be  brought  in  issue  by  a  private 
individual  in  a  collateral  proceeding,  nor  can  the  validity  of 
annexation  proceedings  be  tested  in  such  a  suit,*  where  the 
evidence    shows   acquiescence   in   the    proi^eedings   and    the 

.  payment  of  taxes  levied  by  the  corporation  for  several  yearts. 
State  V.  Several  Parcels  of  Land 11 

3.  Physical  incapacity  is  not  available  to  extend  the  time  for 
serving  notice  to  fix  a  statutory  liability  upon  a  city.    Ellis 

V,  City  of  Kearney 51 

•  4.  A  statutory  notice  to  a  city  of  injuries  is  not  void  for  sur- 
plusage, v^hich  has  not  prejudiced  the  vi.y.  Jacohsen  v. 
City  of  0  in  aha 56 

5.  In  an  action  for  injuries,  evidence  held  not  to  show  aban- 
donment  of  a  pathway  for  pedestrians  along  which  the  city 
had  previously  constructed  a  sidewalk.  Jacohsen  v.  City  of 
Omaha  5ft 

6.  The  provision  of  the  Omaha  charter  (Comp.  St.  1903,  ch.  12a, 
sec.  901),  providing  that  the  mayor  and  council  shall  not 
allow  claims  under  certain  circumstances,  held  a  limitation 

of  power.    Redell  v.  City  of  Omaha  175 

7.  The  power  of  the  legislature  over  procedure,  within  limits 
not  impairing  the   inherent  powers   of  the  courts,  is   not 
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restricted;  and  it  may  require  by  statute  a  preliminary 
judicial  ascertainment  of  facts,  the  existence  of  which  is 
made  a  condition  precedent  to  the  creation  of  a  public  cor- 
poration.   Barnes  v.  Minor 189 

8.  A  city  warrant  issued  for  a  valid  obligation  payable  out  of 
the  general  fund  is  not  invalidated  by  a  recital,  not  con- 
templated  by  the  statute,  that  it  shall  be  payable  out  of  a 
special  fund  which  the  city  is  not  authorized  to  create,  or 
out  of  a  special  fund  which  the  city  may  lawfully  create,  but 
has  failed  to  create.    Abrahams  v.  City  of  Omaha 271 

9.  A  city  of  the  class  of  the  city  of  Lincoln  has  authority  un- 
der subd.  IV,  sec.  9,  art.  I,  ch.  13,  Comp.  St.  1905,  to  sell 
property  acquired  at  a  tax  sale  without  obtaining  the  ap- 
proval of  the  electors  of  the  city.    State  v.  Citizens  Street 

R.  Co 357 

10.  A  city  ordinance  extending  to  a  telephone  company  the  right 
to  use  the  streets  and  public  grounds  of  the  city,  and  which 
does  not  exclude  other  comranies  from  a  like  privilege,  is 
not  the  grant  of  an  exclusive  privilege.    City  of  Plattsmouth 

V.  Nebraska  T.  Co 460 

11.  Municipal  authorities  may  grant  to  a  telephone  company 
the  use  of  the  streets  and  public  grounds  for  a  telephone 
system,  the  use  being  for  a  public  purpose.  City  of  Plaits- 
mouth  V.  Nebraska  T,  Co 460 

12.  Where  a  city  ordinance  has  invited  investments  by  a  tele- 
phone company,  which  are  made  in  good  faith  and  in  reli- 
ance upon  it,  the  city  cannot  arbitrarily  impose  additional 
burdens  on  the  company  which  are  beyond  the  reasonable 
exercise  of  the  police  power.  City  of  Plattsmouth  v.  Ne- 
braska T.  Co 460 

13.  Where  no  express  power  is  granted  a  city  to  license  or  regu- 
late the  business  of  constructing  artificial  walks,  it  cannot 
be  implied  from  the  grant  of  authority  to  construct  and 
repair  walks  as  the  mayor  and  council  may  deem  necessary. 
Gray  v.  City  of  Omaha  626 

14.  The  provisions  of  an  ordinance  to  license  and  regulate  the 
business  of  constructing  artificial  walks  held  unreasonable 
and  void.    Ctray  v.  City  of  Omaha 526 

15.  Where  a  city  made  a  contract  which  it  was  authorized  to 
make,  but  the  statutory  procedure  was  not  followed,  the 
contract  is  merely  irregular,  and  the  contractor  may  re- 
cover thereon.    Rogers  v.  City  of  Omaha 591 

16.  The  motive  governing  a  legislative  body  in  passing  a  statute 
or  ordinance  is  not  a  proper  subject  for  investigation  by  the 
courts.    McCarter  v.  City  of  Lexington 714 
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17.  The  making  and  repairing  of  streets  by  a  clfy  relate  to  its 
corporate  interests  only,  and  it  is  liable  for  its  failure  to 
perform  its  duty.    Qoodrich  v.  University  Place 774 

18.  By  accepting  the  special  privileges  and  powers  of  taxation 
and  local  government,  cities  of  the  second  class  and  vil- 
lages assume  the  liabilities  flowing  therefrom,  and  such 
special  privileges  and  powers  are  a  sufficient  consideration 
for  the  liabilities  thus  assumed.  (Goodrich  v.  University 
Place  774 

19.  A  city  of  the  second  class  or  village  held  liable  for  failure 
to  maintain  its  streets  in  a  safe  condition.  Goodrich  v. 
University  Place  774 

Hew  TriaL 

Where  a  question  as  to  the  operation  of  physical  laws  is  in- 
volved and  a  Juror  seeks  the  opinion  of  one  specially  skilled 
in  such  matters,  and  communicates  such  opinion  to  his  fel- 
low jurors,  it  is  miscon()uct,  for  which  the  verdict  may 
properly  be  set  asde.    Hoakovec  v.  Omaha  Street  R,  Co..,,  784 

Officers. 

A  public  office  cannot  be  created,  and  its  powers,  duties  and 
emoluments  prescribed,  by  concurrent  resolution.  First 
Nat.  Bank  v.  State  597 

Parties. 

1.  After  dissolution  a  partner  to  whom  is  assigned  a  right  of 
action  of  the  partnership  may  be  substituted  as  party  plain- 
tiff.   Heenan  ds  Finlen  v.  Parmele 514 

2.  Plaintiff  brought  replevin  in  Justice  court  under  the  name, 
"Omaha  Furniture  and  Carpet  Company,"  and  on  appeal 
was  allowed  in  the  district  court  to  substitute  his  own  name. 
Held,   Proper  practice  under  sec.  144  of  the  code.    Omaha 

F.  d  C.  Co.  V.  Meyer  : 769 

Partition. 

1.  In  partition,  where  defendant  answers  claiming  title,  and 
participates  in  a  trial  to  the  court,  he  waives  his  right  to 
have  the  title  first  determined.    Fisher  v.  Fisher 145 

2.  In  a  partition  suit,  the  district  court  has  Jurisdiction  to 
construe  a  will  determining  the  rights  of  the  parties. 
Fisher  v.  Fisher 145 

Partnership. 

1.  Two  assignments  of  a  partnership  agreement  held  not  to 
include  a  personal  promise  of  one  partner  to  pay  a  sum  of 
money  to  the  other.    Modified  on  rehearing.    Barnes  v.  Sim,  211 

2.  To  authorize  suit  in  a  partnership  name,  a  firm  must  plead 
that  it  was  formed  to  carry  on  trade  or  business  or  to 
hold  property  in  this  state.    McJunkin  v.  Placek  d  Fitl 373 
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1.  The  verification  of  a  pleading  is  not  jurisdictional,  and  la 
waived  unless  objection  la  made  before  trial.  Northup  v. 
Bathrick 36 

2.  A  petition  to  recover  for  several  breaches  of  one  contract 
states  but  one  cause  of  action.    Haurigan  v.  Chicago  d  N, 

W.  R.  Co 132 

8.  Plaintiff  may  file  an  amended  petition  after  the  sustaining 
of  a  demurrer  to  his  original  petition,  notwithstanding 
limitations  have  run  prior  to  the  filing  of  the  amended  peti- 
tion, if  the  amended  petition  does  not  state  a  new  cause 
of  action.    Johnson  v,  American  Smelting  rf  Refining  Co 260 

4.  Amended  petition  held  not  to  state  a  new  cause  of  action 
nor  one  barred  by  limitations.  Johnson  v.  American  Smelt- 
ing d  Refining  Co 2S0 

5.  A  cause  of  action  alleged  in  an  amended  petition  held  a 
different  cause  of  action,  if  dependent  on  different  reasons 
for  holding  the  defendant  liable.  Johnson  v.  Am^erican 
Smelting  d  Refining  Co 256 

6.  Where  the  original  petition  alleged  a  personal  injury  be- 
cause of  the  negligence  of  a  third  party,  and  that  defendant 
succeeded  to  the  liabilities  of  such  third  person,  and  the 
amended  petition  alleged  that  said  injury  was  caused  by 
defendant's  negligence,  held  that  the  amended  petition 
stated  a  new  cause  of  action.  Johnson  v.  American  Smelt- 
ing d-  Refining  Co 256 

7.  In  testing  the  sufiiciency  of  a  pleading,  mere  conclusions 
of  law  will  be  disregarded.    Johnson  v,  American  Smelting 

d  Refining  Co 256 

8.  Cause  of  action  stated.  Johnson  v.  American  Smelting  d 
Refining  Co 256 

9.  Where  in  a  suit  to  quiet  title  the  petition  sets  forth  the 
adverse  title  in  general  terms,  the  pleading  is  not  for  that 
reason  demurrable,  but  the  remedy  is  a  motion  to  make 
more  definite  and  certain.    State  v.  Alter  405 

10.  Where  suit  is  brought  against  a  corporation  and  its  offleers 
for  specific  performance,  an  amendment  to  the  petition  that 
when  the  contract  was  made  the  corporation  was  dissolved 
and  some  of  the  defendants  were  the  trustees  thereof  does 
not  change  the  cause  of  action.    Heenan  d  Finlen  v.  Parmele,  514 

11.  The  court  should  allow  an  amendment  to  a  pleading  after 
the  close  of  the  testimony,  if  it  is  in  furtherance  of  justice 
and  conforms  to  the  proof,  and  the  adverse  party  Is  not 
prejudiced.    Blondel  v,  Bolander .* 531 

12.  On  appeal  from  an  inferior  court  to  the  district  court  the 
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original   pleadings   may  be  amended   to  correct   a   clerical 
error.    Kofoid  v.  Lincoln  I.  d  T.  Co '. .  634 

13.  Petition  held  not  to  state  facts  su^cient  to  constitute  a 
cause  of  action  for  equitable  relief.  School  District  v.  De- 
Long  667 

14.  In  case  of  misjoinder,  plaintiff  may  dlsm.iss  one  cause  of 
aciion  and  proceed  with  the  other.    McCague  Savings  Bank 

V.  Croft 702 

Pledges. 

1.  Negotiable  Instruments  may  be  pledged  to  secure  liabili- 
ties arising  in  the  future..  Brown  v.  James 475 

2.  A  contract  of  i^Ior^^e  held  not  to  secure  the  payment  of  mon- 
eys afterwards  collected  for  the  pled  free  by  the  pledgor  as 
agent  and  unlawfully  converted  by  the  latter.  Brown  v. 
James 475 

Principal  and  Agent. 

1.  An  agent,  having  authority  to  sell  both  real  and  personal 
property  for  a  certain  sum,  cannot,  without  the  consent  of 
his  principal,  take  the  personal  property  on  receiving  the 
authorized  sum  for  the  real  estate.     Northup  v.  Bathrick..     36 

2.  The  apparent  authority  of  an  agent  which  will  bind  his 
principal  is  such  as  the  agent  appears  to  have  by  reason  of 
his  actual  authority.  :Korthwest  Thresher  Co.  v.  Eddyville 
State  Bank 377 

3.  Ostensible  authority  to  act  as  agent  may  be  conferred  if  the 
principal  affirmatively  or  intentionally,  or  by  lack  of  ordi- 
nary care,  causes  or  allows  third  persons  to  act  on  such 
apparent  agency.  Northwest  Thresher  Co.  v.  Eddyville 
State  Bank 377 

4.  A  general  collection  agent  has  powor  to  bind  his  principal 
by  a  contract  with  a  bank,  authorizing  it  to  make  advance- 
ments for  freight  on  machinery  sold  and  to  retain  the 
amount  advanced  from  the  first  moneys  collected  on  notes  of 
his  principal  placed  with  the  bank  for  collection.  North- 
west Thr'esher  Co,  v.  EddyviVe  State  Bank 377 

Principal  and  Surety. 

1.  A  surety  signing  a  bond  to  secure  deposits  of  public  money 
affirms  the  genuineness  of  previous  signatures.  Johnson 
County  V.  Chamberlain  Banking  House  96 

2.  A  surety  who  signs  a  bond  on  condition  that  It  will  be 
signed  by  other  sureties  is  not  released  from  liability  be- 
cause the  others  did  not  sign,  unless  the  obligee  has  notice 
thereof.    Johnson  County  v.  Chamberlain  Banking  Hjusc..     96 
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1.  The  return  of  an  ofQcer  to  a  writ  may  be  impeached  in  a 
collateral  proceeding  by  clear  and  convincing  evidence. 
Unangst  v.  Southwick  112 

2.  The  return  of  an  officer  cannot  be  impeached  except  by 
clear  and  convincing  evidence.     Unangst  v.  Sbuthwick , . . .   119 

8.  An  affidavit  for  service  by  publication  is  not  invalid  because 
it  has  a  caption,  or  because  persons  named  in  the  affidavit 
are  referred  to  as  defendants.    Becker  v.  Linton 695 

4.  The  allegation  in  an  affidavit  for  service  by  publication  that 
defendants  are  nonresidents  and  that  service  cannot  be 
made  on  them  within  the  state,  held  not  objectionable  as 
alleging  a  mere  conclusion.    Becker  v,  Linton  655 

Quieting  Title. 

1.  In  a  suit  to  quiet  title,  evidence  held  to  sustain  decree  tor 
defendant.    Miller  v.  Bradford 167 

2.  Where  lands  of  a  resident  are  sold  under  a  decree  entered 
on  service  by  publication,  no  appearance  being  made,  an 
action  to  quiet  his  title  may  be  brought  within  ten  years 
from  the  recording  of  the  deed  made  on  a  sale  under  the 
decree.    Payne  v.  Anderson  216 

3.  In  an  action  to  quiet  title  as  against  a  sale  for  taxes  under 
a  void  decree,  an  offer  to  pay  such  sum  as  the  court  may 
find  due  on  any  lien  for  taxes  paid  is  a  sufficient  tender. 
Payne  v.  Anderson  216 

4.  Evidence  in  a  suit  to  cancel  a  deed  and  quiet  title  held 

to  support  decree  for  plaintiff.    Wetherell  v,  Adams : . .  584 

Quo  Warranto. 

An  information  against  a  corporation  by  Its  corporate  name 
admits  the  existence  of  the  corporation,  and  if  the  charge 
be  that  the  corporation  is  exercising  powers  not  given  by 
its  charter,  the  action  proceeds  against  the  corporation, 
but,  where  it  is  claimed  that  corporate  powers  are  being 
usurped  by  a  body  which  has  no  corporate  existence,  the 
action  must  be  against  the  individuals.  State  v,  Lincoln 
Street  R.  Co 333 

Bailroads. 

1.  The  mere  killing  of  an  animal  by  a  moving  train  on  the 
tracks  of  a  railway  company  is  not  evidence  of  negligence, 
nor  can  negligence  be  established  by  inference  in  contra- 
diction to  the  testimony  of  an  eyewitness.  Kenfiedy  v, 
Chicago,  B.  d  Q.  R.  Co 267 

2.  Evidence  held  insufficient  to  support  verdict  for  plaintiff. 
Kennedy  v,  Chicago,  B.  d  Q.  jB.  Co 267 

8.  A  traveler  approaching  a  railroad  track  laid  in  a  public 
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4itreet  has  a  right  to  anticipate  that  trains  will  be  operated 
according  to  law  and  without  negligence.  Schwanenfeldi 
V,  Chicago,  B.  d  Q.  R.  Co 790 

4.  A  railroad  company  operating  a  train  on  a  city  street  used 
by  it  and  pedestrians  and  vehicles  may  be  required  to  take 
precautions  which  are  not  necessary  when  operating  trains 
on  its  own  right  of  way.     Schioanenfeldt  v.  Chicago,  B.  d 

Q.  R.  Co 790 

5.  The  rule  that  a  traveler  must  stop,  listen  and  look  when 
approaching  a  railroad  crossing  should  not  be  applied  to 
the  crossing  of  a  railroad  switch  laid  in  a  public  street 
Schwanenfeldt  v.  Chicago,  B.  d  Q.  R.  Co 790 

6.  A  railroad  company  using  the  public  streets  of  a  city 
should  give  adequate  notice  of  the  approach  of  its  trains. 
Schioanenfeldt  v,  Chicago,  B,  d  Q.  R.  Co 790 

Kape. 

1.  Record  held  to  contain  sufficient  evidence  corroborating  the 
testimony  of  the  prosecutrix  to  warrant  submission  of  de- 
fendant's guilt  to  the  jury.    Harris  v.  State 195 

2.  Where  the  evidence  shows  that  the  prosecutrix  was  less 
than  15  years  old,  held  not  reversible  error  to  refuse  to  sub- 
mit the  question  of  her  previous  chastity  to  the  jury. 
Harris  v.  State 195 

3.  Evidence  held  to  sustain  the  verdict.    Younger  v.  State 201 

4.  Under  an  information  charging  rape  on  a  child  under  18 
years  of  age  and  not  previously  unchaste,  a  conviction  may 
be  had  though  the  act  was  committed  with  her  consent. 
Baxter  v.  State  840 

Beplevin. 

Replevin  for  possession  of  grain  due  from  a  tenant  as  rent 
may  be  defeated  by  showing  that  title  and  right  to  posses- 
sion is  in  a  third  person.    Northup  v.  Bathrick 36 

Sales. 

1.  Evidence  in  an  action  for  goods  sold  held  to  sustain  judg- 
ment for  plaintiff.     Canadian  Fish  Co.  v.  McShane 551 

2.  Where  a  purchaser  has  used  a  harvesting  machine  a  part 
of  two  harvests,  he  cannot  rescind  a  contract  of  purchase, 
though  the  machine  failed  to  comply  with  a  warranty. 
Acme  Harvester  Co,  v.  Carroll  594 

8.  Evidence  in  an  action  on  a  note  given  for  a  harvester  held 
to  sustain  Judgment  for  plaintiff.  Acme  Harvesting  Co.  v. 
Carroll  ^94 

4.  Evidence  in  an  action  for  goods  sold  held  to  sustain  judg- 
ment for  plaintiff.  Childs  d  Co.  v.  Omaha  Paraphernalia 
House •''^ 
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Schools  and  School  plstricts. 

1.  In*  designating  a  school  site,  the  failure  to  state  the  town- 
ship and  range  in  which  the  section  is  located  held  not  to 
render  the  location  uncertain.    McMahon  v.  School  District,  156 

2.  Under  sees.  11036,  11038,  Ann.  St.,  a  school  district  may 
authorize  the  removal  of  the  schoolhouse  to  a  new  site 
previous  to  the  acquisition  of  title  thereto.  McMahon  v. 
School  District 166 

8.  \Vhere  the  electors  of  a  school  district  authorize  the  acquisi- 
tion of  a  new  school  site,  and  in  the  description  the  site  is 
located  in  section  22,  but  in  a  township  without  the  district, 
and  there  is  hut  one  section  22  within  the  district,  it  will  be 
conclusively  presumed  that  the  location  was  on  the  section 
22  within  the  district.    McMahon  v.  School  District 156 

Specific  Performance. 

1.  An  oral  agreement  to  convey  realty  will  be  specifically  en- 
forced where  the  evidence  is  clear,  and  the  plaintifP  has 
fully  performed.     Harrison  v.  Harrison   103 

2.  Where  acts  performed  tend  to  show,  not  only  an  agreement, 
but  also  throw  some  light  on  the  nature  of  that  agreement, 
the  evidence  does  not  rest  wholly  in  parol.  Harrison  v. 
Harrison 103 

3.  A  contract  for  the  sale  of  realty,  executed  by  and  between 
T.  E.  P.  and  C.  C.  P..  as  vendors,  and  H.,  as.  vendee,  will 
not  sustain  an  action  for  specific  performance  by  H.  &  P., 
a  copartnership,  against  the  vendors  as  trustees  of  an  ex- 
pired corporation,  where  the  contract  discloses  that  the 
vendors  acted  as  individuals.    Heenan  d  Finlen  v.  Parmele,  509 

4.  Where  one  has  obtained  a  contract  by  unconscionable  means, 
he  will  be  denied  affirmative  relief  in  a  suit  for  specific  per- 
formance.   Blondel  v.  Bolander 531 

5.  Where  one,  after  making  a  valid  contract,  has  by  fraudulent 
practices  secured  a  change  thereof,  and  sues  for  specific 
performance  of  the  contract  as  changed,  he  cannot,  after 
the  court  has  determined  the  contract  as  so  changed  in- 
valid, prosecute  his  suit  for  specific  performance  of  the 
original  contract.    Blondel  i\  Bolander 531 

6.  W^here,  in  a  suit  to  enforce  a  contract  obtained  by  uncon- 
scionable practices,  defendants  ask  an  accounting  for  rents, 
there  may  be  deducted  from  the  rents  due  the  amount  ex- 
pended by  plaintiff  and  the  value  of  his  services  performed 

for  their  benefit.     Blondel  v.  Bolander 531 

Statute  of  Frauds. 

1.  Where  an  oral  contract  has  been  fully  performed  by  one  of 
the  parties,  it  is  not  void  under  the  statute  of  frauds,  though 
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a  division  of  profits  may  be  required  by  its  terms  for  a  aeries 
of  years.    Platte  County  I.  T.  Co.  v.  Leigh  I.  T.  Co 46 

2.  Where  a  vendor  of  chattels  by  a  contract  voidable  by  the 
statute  of  frauds  makes  a  subsequent  valid  sale  and  deliv- 
ery of  the  chattels  to  a  third  person,  he  thereby  repudiates 
the  former  contract,  and  the  subsequent  purchaser  may  In- 
voke the  statute  for*his  own  protection.  First  Nat.  Bank 
V.  Blair  Htate  Bank 400 

.*].  Correspondence  and  an  abstract  of  title -^e?rf  a  suffiftient 
memorandum  to  satisfy  the  statute  of  frauds.  Heenan  d 
Finlen  v.  ParmeTe 514 

4.  \Vhere,  in  an  action  of  forcible  detainer,  the  defendant 
claims  under  a  parol  lease  for  more  than  one  year,  it  is 
proper  to  direct  a  verdict  for  plaintiff.  Kofoid  v.  Lincoln  I.  d 
T.  Co 634 

Statutes. 

1.  While  the  doctrine  of  strict  construction  of  statutes  in 
derogation  of  common  right  will  not  be  so  extended  as  to 
hamper  public  enterprises,  property  rights  of  individuals 
will  not  be  interfered  with  unless  the  power  is  plainly  con- 
ferred by  law.    Campbell  v.  Youngson 322 

2.  In  considering  an  amendatory  or  substituted  statute,  it  is 
proper  to  consider  the  old  law  with  the  new  one  to  ascer- 
tain the  legislative  intent,  and  all  provisions  of  the  original 
statute  not  carried  into  the  new  law  are  annulled  by  the 
repealing  statute.    Campbell  v.  Youngson 322 

3.  To  ascertain  the  meaning  of  a  statute  all  existing  acts  should 

be  considered.     Campbell  v.  Youngson  322 

4.  When  the  legislative  journals  show  that  a  bill  passed  by 
one  house  has  been  amended  In  the  other,  and  that  the 
amendments  have  not  been  concurred  in  by  the  house  in 
which  the  measure  originated,  and  have  not  been  receded 
from  with  the  assent  of  a  majority  of  all  the  members  of  the 
house  by  which  they  were  made,  the  bill  is  void.  Moore  v. 
Neece  600 

5.  In  construing  legislative  acts  courts  will  give  them  the 
meaning  which  it  is  apparent  from  the  language  used  the 
legislature  had  in  mind.    State  v.  Hanson  738 

6.  An  act  which  provides  that  it  shall  take  effect  on  and  after 
its  passage  and  approval  does  n*^*  '^yr?ss  an  emergency 
under  sec.  24,  art.  Ill  of  the  constitution,  and  it  does  not 
take  effect  until  three  months  after  adjournment  of  the 
legislative  session.    State  v.  Pacific  Express  Co 823 
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1.  The  charter  of  a  street  railway  company  organized  to  con- 
struct lines  in  a  city  under  the  act  of  February  15.  1877 
(laws  1877,  p.  135),  must  fix  the  termini  of  the  road,  and 
state  the  streets  through  which  it  is  proposed  to  construct 
the  same.    State  v.  Lincoln  Street  R,  Co 33a 

2.  The  consent  of  a  majority  of  the  electors  to  the  use  of  the 
streets  by  a  street  railway  company  musfbe  obtained  at  an 
election  called  for  that  purpose  before  construction  is  com- 
menced.   State  v.  Lincoln  Street  R,  Co  333 

3.  The  consent  of  the  electors  to*  the  occupation  of  all  the 
streets  of  a  city  by  a  street  railway  company,  where  no 
termini  are  mentioned  in  the  notice  of  the  election,  carries 
no  right  to  the  use  of  any  street  not  used  for  the  road 
within  a  reasonable  time.    State  v.  Lincoln  Street  R,  Co..,  333 

4.  Where  the  electors  of  a  city  have  power  to  extend  to  a 
street  car  company  the  right  to  use  the  streets  of  the  city, 
an  irregular  exercise  of  such  power  will  not  be  held  void. 
State  V.  Citizens  Street  R.  Co 35T 

5.  Where  a  street  railway  company,  under  the  belief  that  it  is 
authorized  so  to  do  under  a  vote  of  the  electors,  expends 
money  in  the  construction  of  its  line,  public  policy  may 
require  courts  to  protect  it  in  the  use  of  its  road  so  far  as 
constructed,  when  its  right  to  the  use  of  the  streets  of  the 
city  is  brought  in  question.    State  v.  Citizens  Street  R.  Co.,  35T 

6.  The  right  of  a  street  car  company  to  occupy  the  streets  of  a 
city,  granted  by  a  vote  of  the  electors,  is  a  license  noupled 
with  an  interest,  and  transferable.    State  v.  Citizens  Street 

R,  Co 36T 

Taxation. 

1.  In  a  suit  under  the  scavenger  act,  the  presumption  is  that 
the  tax  was  legally  levied  and  assessed,  and  the  burden  is 
on  defendant  to  plead  and  prove  lack  of  authority  of  the 
city  authorities  to  levy  the  tax.  State  v.  Several  Parcels  of 
Land 11 

2.  In  assessing  the  property  of  a  telegraph  company  having 
property  in  more  than  one  state,  the  value  of  the  whole 
property,  and  also  its  relation  to  the  value  of  the  property 
in  the  taxing  district  should  be  considered.    Western  Union 

T,  Co.  V.  Dodge  County 18 

3.  In  valuing  the  property  of  a  telegraph  company  in  a  taxing 
district,  the  total  gross  and  net  receipts  of  the  system  as  a 
whole,  as  well  as  in  the  particular  district,  and  also  the 
value  of  the  company's  stock  and  bonds,  may  be  considered. 
Western  Union  T.  Co.  v.  Dodge  County It 
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4.  Equalization  boards  may  obtain  Information  of  the  value  of 
taxable  property  from  the  most  reliable  source  at  their  com- 
mand, and  strict  rules  of  evidence  are  not  applicable. 
Western  Union  T.  Co,  v.  Dodge  County 18 

■ 

5.  The  district  court  on  appeal  may  receive  proof  of  any  perti- 
nent fact  tending  to  show  the  value  of  taxable  property. 
Westei-^i  Union  T.  Co,  v.  Dodge  County 18 

6.  Evidence  held  sufficient  to  sustain  finding  of  district  court 
in  an  assessment  of  property  of  a  telegraph  coi^pany. 
Western  Union  T.  Co.  v.  Dodge  County 18 

7.  The  net  earnings  of  a  telegraph  company  ifor  a  single  year, 
held  not  a  proper  criterion  by  which  to  determine  the  value 
of  its  system  for  taxation.  Western  Union  T,  Co.  v.  Dodge 
County 23 

8.  The  income  from  messages  in  a  district  comprising  only  a 
part  of  a  telegraph  system,  held  not  the  proper  measure  of 
the  gross  earnings  of  that  part  of  the  system  within  the 
district.    Western  Union  T.  Co.  v.  Dodge  County 23 

9.  That  the  net  earnings  of  a  telegraph  company  are  13  per 
cent,  of  its  gross  earnings  does  not  Justify  the  conclusion 
that  the  net  earnings  of  a  district  comprising  only  a  part 
of  the  system  are  but  13  per  cent,  of  the  gross  earnings  of 
such  part  of  the  system.  Western  Union  T.  Co.  v.  Dodge 
County : 23 

10.  On  appeal  by  a  taxpayer  from  the  board  of  equalization, 
the  burden  of  proof  is  on  appellant.    Western  Union  T.  Co, 

V.  Dodge  County 23 

11.  The  limitation  of  two  years  within  which  a  party  may  re- 
deem from  a  sale  for  taxes  has  no  application  to  a  sale 
made  under  a  void  decree  foreclosing  a  tax  Hen.  Payne  v, 
Anderson 216 

12.  Where,  in  a  suit  to  foreclose  a  tax  sale  certificate,  a  clerical 
mistake  appears  to  have  been  made  in  the  description,  the 
error  will  not  defeat  the  action  if  sufiicient  remains  to  iden- 
tify the  land.    H<irt  v.  Murdoch 274 

13.  Where  land  owned  by  one  person  is  assessed  with  land  of 
another,  so  that  neither  can  determine  the  amount  of  his 
tax,  the  entire  tax  is  void.    Hart  v,  Murdoch 274 

14.  In  a  description  of  land  by  metes  and  bounds,  a  point  of  the 
compass  named  in  a  survey  may  be  construed  to  mean  an 
opposite  direction,  when  it  appears  to  have  been  written  by 
clerical  error.    Hart  v.  Murdoch 274 

15.  Purchaser  at   tax  'sale   held   entitled   to  recover  purchase 

59 
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money  from  the  redemptioner,  and  not  from  the  oounty. 
Hitchcock  County  v.  Cole  S75 

16.  Where  a  taxpayer  makes  a  tender  of  his  general  taxes,  and 
the  treasurer  refuses  to  receive  the  same  because  he  will  not 
also  pay  an  invalid  special  tax,  interest  should  not  be 
charged  the  taxpayer.     State  v.  Several  Parcels  of  Land,.A2i 

17.  Sec.  242  of  the  revenue  act  of  1903  (Comp.  St,  ch.  77.  art.  I) 
saves  to  the  parties  purchasing  land  at  tax  sales  held  prior 
to  the  passage  of  that  act  all  rights  under  the  statute  in 
force  when  the  purchase  was  made.  Whiffln  v.  Higgin- 
botham 468 

18.  After  confirmation  of  a  sale  for  delinquent  taxes  under  the 
scavenger  act,  the  deed  to  the  purchaser  will  not  be  set  aside 
for  irregularity  in  the  levy,  or  because  a  void  special  tax 
was  included  in  the  sale.    Ambler  v.  Patterson 570 

19.  A  separate  notice  to  redeem  from  a  tax  sale  should,  when 
published,  be  given  to  each  owner  of  lands  sold.    Ambler 

V.  Patterson 570 

20.  A  notice  running  to  several  different  persons,  and  describ- 
ing different  tracts  in  which  each  had  a  separate  interest. 
held  not  sufficient.    Ambler  v,  Patterson 570 

21.  A  tax  deed  issued  to  a  former  tenant  cannot  be  avoided  on 
the  ground  that  the  former  tenant  was  indebted  to  the  fee 
owner  for  rent  which  accrued  during  the  tenancy.  Man- 
ning V.  Oakes 471 

22.  Where  a  decree  foreclosing  a  tax  lien  was  entered  against  a 
resident  on  service  by  publication,  in  an  action  to  redeem 
from  a  sale  under  said  decree,  held  error  to  require  plain- 
tiff to  pay  the  costs  of  the  foreclosure  suit  and  sale.    Wagner 

V,  Lincoln  County 473 

Talegrapbs. 

For  breach  of  contract  to  transmit  a  message  a  telegraph  com- 
pany is  liable  for  such  damages  as  may  reasonably  be  sup- 
posed to  have  been  within  the  contemplation  of  the  parties. 
Smith  V.  Western  Union  T,  Co 896 

Tender.    See  QuiETiNa  Title,  8. 

TriaL    See  Appeal  and  Bbbos.    Cbiminal  Law. 

1.  Fraud  or  imposition  on  the  court  and  against  defendant, 
practiced  by  plaintiff  during  the  trial,  does  not  Justify  dis- 
missal of  his  action  /ithout  a  determination  of  its  merits. 
Fitch  V.  Martin •• 

2.  The  courts  are  not  bound  by  the  rules  of  evidence  adopted 

in  another  Jurisdiction.    Malcom  Savings  Bank  v.  Oronin. .  828 
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3.  Under  sec.  284  of  the  code,  the  trial  court  may  in  his  dis- 
cretion require  the  jury  to  view  property  within  this  state 
which  is  the  subject  of  litigation.    Beck  v.  Staats 482 

4.  An  objection  that  a  question  is  leading,  incompetent,  imma- 
terial and  irrelevant  is  not  equivalent  to  an  objection  that 
the  party  is  seeking  thereby  to  impeach  his  own  witness. 
Cady  Lumber  Co.  v.  Wilson  Steam  Boiler  Co 60T 

5.  Where  the  facts  are  undisputed,  but  different  minds  might 
honestly  draw  different  conclusions  as  to  whether  such  facts 
established  negligence,  the  question  is  for  the  jury.  Schwan- 
enfeldt  v.  Chicago,  B.  d  Q.  R.  Co 790 

6.  Instructions  as  to  preponderance  of  evidence  and  number 
of  witnesses,   held  erroneous.     Hoskovec  v.  Omaha  Street 

R.  Co 784 

Usury. 

1.  A  contract  to  pay  compound  interest  is  not  usurious,  and 
will  be  enforced  in  the  amount  of  simple  interest  computed 

at  the  maximum  rate.    Sanford  v,  Lundquist 408 

2.  Where  the  original  obligation  bears  interest  at  the  maximum 
rate,  there  is  no  consideration  for  an  agreement  to  pay 
interest  on  interest  for  a  time  past;  but  including  such  in- 
terest in  a  renewal  note  does  not  make  it  usurious.  San- 
ford  V.  Lundquist 40S 

3.  The  demanding  of  interest  in  advance,  though  the  highest 
rate  is  charged,  is  not  usury  under  Comp.  St.  1907,  ch.  44, 
sec.  1.    Sanford  v.  Lundquist 414 

4.  Where  the  maximum  rate  of  interest  is  charged,  interest  on 
interest  cannot  be  stipulated  for  at  the  time  of  the  loan. 
Sanford  v.  Lundquist  414 

5.  An  agreement  that  past-due  interest  shall  carry  interest  is 
valid,  though  the  principal  bears  the  maximum  rate,  and 
such  subsequent  agreement  also  stipulates  for  the  maximum 
rate.    Sanford  v.  Lundquist 414 

Vendor  and  Purchaser. 

1.  It  is  not  necessary  for  a  purchaser  of  real  estate  to  person- 
ally inspect  the  public  records,  but  he  may  do  this  by  his 
agent    Stewart  v.  Walker 68 

2.  Evidence  held  insufficient  to  show  that  plaintiff's  contract 
to  convey  land  in  settlement  of  her  husband's  indebtedness 
was  secured  by  duress.    Unangst  v.  Southtoick 112 

3.  The  measure  of  damages  for  breach  by  vendor  of  an  execu- 
tory contract  to  convey  real  estate  Is  the  difference  between 
the  value  of  the  land  at  the  time  of  the  breach  and  the 


884  INDEX. 

Vendor  and  Purchaser — Concluded. 

contract  price,  and  the  vendee  may  also  recover  the  amount 
advanced  on  the  purchase  price.    Beck  v.  Staats 482 

4.  On  an  Issue  between  a  vendor  and  vendee,  where  the  con- 
tract fails  to  specify  improvements  made  by  a  tenant  in 
possession,  but  recognizes  the  right  of  the  tenant  to  remove 
them,  the  presumption  is  that  such  improvements  were  re- 
moved at  the  expiration  of  the  lease.    Beck  v.  Staats 4S2 

5.  A  contrat^t  for  the  sale  of  realty  that  does  not  describe  the 
land  so  as  to  render  It  possible  to  ascertain  the  exact  de- 
scription is  void  for  uncertainty.  Heenan  d  Finlen  v. 
Parmele 509 

Waters. 

1.  The  proviso  in  sec.  1,  art.  Ill,  ch.  93a,  Comp.  St.  1905,  that, 
where  ditches  liave  been  previously  constructed  of  sufficient 
capacity  to  water  the  land  thereunder,  such  ditches  and  land 
shall  be  exempt  from  the  operation  of  the  law,  is  for  the 
benefit  of  the  owners  of  the  land,  as  well  as  for  the  owners 

of  the  ditches.    S^tate  v.  Several  Parcels  of  Land 424 

2.  In  the  organization  of  an  irrigation  district,  the  judgment 
of  the  county  board  as  to  matters  committed  to  it  cannot 
be  collaterally  attacked;  but  whether  land  Is  under  a  ditch 
already  constructed  of  sufficient  capacity  to  water  the  same 
is  not  left  by  the  statute  to  the  county  board,  but  is  ex- 
empted under  sec.  1,  art.  Ill,  ch.  93a,  Comp.  St.  1907.    State 

V.  Several  Parcels  of  Land 424 

3.  Sees.  46-53,  art.  Ill,  ch.  93a,  Comp  St.  1907,  are  not  applica- 
ble where  land  is  under  a  ditch  already  constructed  of  suffi- 
cient, capacity,  such  land  being  expressly  exempted  by  sec. 

1  of  said  art.  III.    State  v.  Several  Parcels  of  Land 424 

Wills. 

1.  A  devise  on  condition  that  the  devisee  support  testator  dur- 
ing his  lifetime,  held  a  devise  on  a  condition  precedent,  re- 
quiring substantial  performance  to  vest  title  in  the  devisee. 
Fisher  v.  Fisher 145 

2.  A  will  should  be  construed,  If  possible,  so  as  to  give  effect  to 
every  part  thereof.    Fisher  v.  Fisher 145 

3.  Unless  a  different  intention  is  apparent,  words  of  limitation 
in  a  devise  will  be  given  their  usual  meaning.  Fisher  v, 
Fisher 145 

4.  Waiver  of  a  condition  precedent  to  the  vesting  of  a  devise 
can  generally  be  shown  only  from  the  will  or  a  codlcIL 
Fisher  v.  Fisher 145 

5.  Nonperformance  of  a  condition  precedent  to  the  vesting  of 
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a  devise  is  not  excused  by  devisee's  ignorance  of  the  condi- 
tion.   Fisher  v.  Fisher 145 

6.  Evidence  held  insufficient  to  show  substantial  performance 
of  the  conditions  of  a  devise.    Fisher  v,  Fisher 145 

Witnesses. 

1.  Under  sec.  329  of  the  code,  an  interested  party  may  testify 
only  to  such  conversations  and  transactions  had  with  deced- 
ent as  were  testified  to  by  a  witness  for  the  representative. 

In  re  Estate  of  Neckel 123 

2.  That  a  witness  was  intoxicated  at  the  time  of  the  happening 
of  events  about  which  he  testifies  is  relevant,  and  may  be 
shown  without  first  asking  whether  he  was  inloxicated. 
Bliss  V.  Beck 290 

3.  It  is  within  the  discretion  of  the  trial  court  to  allow  counsel 
to  ask  a  witness  called  by  him,  who  takes  him  by  surprise 
by  his  testimony,  whether  he  had  not  at  a  prior  time  made 
a  statement  inconsistent '  therewith.  Cady  Lumber  Co.  v, 
Wilson  Steam  Boiler  Co., 607 
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